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PREFACE

Since 2001, the Henry L. Stimson Center's programtloe Future of Peace Operations
(FOPO) has worked to promote sensible US policyatdwand greater UN effectiveness in
the conduct of peace operations—internationally aased efforts that engage military, police,
and other resources in support of transitions fwan to peace in states and territories around the
globe. Such places suffer from many deficits—incadion, health, jobs, and infrastructure—but
the greatest and most costly, in the long runhédrtdeficit in the rule of law and its impact on
quality of governance, justice, and other goalsntérnational security and aid institutions that
want to promote sustainable peace and developrbate is, however, no agreed definition of
the term “rule of law.” For purposes of this antl@treports in FOPQO'’s series on restoring post-
conflict rule of law, we therefore choose to use tiblatively comprehensive definition contained
in the UN Secretary-General's August 2004 reportrole of law and transitional justice. It
defines rule of law as

a principle of governance in which all personstiindons and entities, public and private,
including the State itself, are accountable toltves that are publicly promulgated, equally
enforced and independently adjudicated, and whiehcansistent with international human
rights norms and standards. It requires, as wedhsures to ensure adherence to the principles
of supremacy of law, equality before the law, actahility to the law, fairness in the
application of the law, separation of powers, jggyétion in decision-making, legal certainty,
avoidance of arbitrariness and procedural and kegasparency.

Promoting and sustaining the rule of law in wanttands requires a multi-dimensional approach
that extends beyond the reform and restructuringooél police, judicial, and corrections
institutions to:

» Early provision of public security by the interrmatal community while local security
forces are reformed and rebuilt;

» International support for effective border contrdi®th to curtail illicit trade and to
promote legitimate commerce and government custemnenues;

» Curtailment of regional smuggling rings and spoiletworks that traffic in people and
commodities to finance war and, afterwards, to aostwar-time political and
economic power structures;

» Strict legal accountability for those who partidpan peace operations, lest their
actions reinforce the very cynicism and resignatigiin regard to impunity that their
work is intended to reverse; and

* Recognition that corruption can drain the utilitprh any assistance program and
undermine the legitimacy of post-war governmenthaeyes of their peoples.

BUnited NationsThe rule of law and transitional justice in confland post-conflict societies, Report of the Seyet
General S/2004/616, 23 August 2004, para. 2.
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This study,Improving Criminal Accountability in United NatiorReace Operationds one of
five produced by FOPO, each addressed to one diulets above. In 2004, major problems of
sexual exploitation and abuse by UN peacekeepdigeiDemocratic Republic of the Congo and
other operations became a public scandal for theetdMNations. Before that story broke, FOPO
had begun work on the problem of criminal accoufitglfor personnel in peace operations.
Because states retain disciplinary responsibibitythieir military forces in peace operations, that
work focused on UN staff and experts on missiorgagegory that includes UN police. As
operations become more deeply involved in assigimgubstituting for local government, their
personnel must themselves be subject to the rulavaf and be seen as subject to it by local
peoples. FOPO found, however, that the tenuoushrefithe law—any law—covering criminal
acts by UN personnel on mission has left a legdl procedural vacuum filled only in part by
administrative sanctions (such as fines, dismissad/or repatriation) for actions that would be
felonies under most states’ domestic laws. FOP@etbee looked into other options, some of
which would require serious rethinking of crimifalisdiction in and for peace operations.

This study and the other four described brieflylolse can be accessed online from the FOPO
homepage on the Stimson Center website (www.stirosgiiopo).

Early and Effective Policing and Other International Support for Rule of Law. The
international community’s ability to provide eadynd effective support for public security in new
peace operations has fallen consistently short ¢herpast decade, and in many respects
continues to do so. This study investigates thecssuof the problem and the evolution of UN
policing in size, scope, and key operational teesks concludes that future demand for rapidly
deployable UN police can best be met with a stapdiN police service and complementary
police reserve force. The studyHshancing United Nations Capacity for Post-Confldlicing

and Rule of Lawby Joshua G. Smith, Victoria K. Holt, and WilliamDurch.

Borders. FOPO’s border security studiPost-Conflict Borders and UN Peace Operatioiss
divided into two parts. For part one, author KaghleA. Walsh surveyed more than 100
international border assistance and training prograHer report, “Border Security, Trade
Controls, and UN Peace Operations,” found botheatgdeal of overlap and lack of coordination
among these programs that, if remedied, could rttads@® much more cost-effective. The second
part of the study, “A Phased Approach to Post-GcanfBorder Security,” by Katherine N.
Andrews, Brandon L. Hunt, and William J. Durch, dagut the requirements for coordinated
international support to border security in postiiot states that host international peace
operations.

Spoiler Networks. During and after conflict, the smuggling of hightw& commodities such as
diamonds, precious metals, and timber sustainsanéthen impedes peace, feeding the informal
economy, evading customs, lowering government ng@g@nd slowing its institutional recovery.
The UN Security Council has imposed targeted samgton some countries in an effort to disrupt
such “spoiler” networks. It has also appointed $nems of investigators to monitor sanctions
implementation, shed critical light on these nekgprecommend measures to counter them, and
thus contribute to building the rule of law. Th&Smups or Panels of Experts face challenges,
however, both in the field and in getting the SdguCouncil and UN member states to
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implement their many practical recommendations.sTROPO study details these issues,
highlights how implementing Panel recommendatiomsict improve post-conflict rule of law,
and makes its own recommendations about how thel®aould be better used. The study is
Targeting Spoilers: The Role of UN Panels of Exgpéxy Alix J. Boucher and Victoria K. Holt.

Corruption. When building peace, failing to fight corruption lzest renders other efforts less
efficient and at worst makes them useless. As @&ibotion to the many efforts to contain and
reduce pervasive corruption in post-conflict sgginFOPO reviewed what the world’s specialists
in corruption say about how to recognize and fighih post-conflict circumstances, especially
where international peace operations are deploykd.resulting studyMapping and Fighting
Corruption in War-Torn Statedy Alix J. Boucher, William J. Durch, Margaret djette, Sarah
Rose, and Jason Terry, reflects this meta-analykithe English-language literature on the
subject—a search for consensus and insight—ratiagerindependent field research. Its principal
contributions lie in its structured summaries of fiierature surveyed and in how it uses that
structured assessment to visualize both the pattdrpost-conflict corruption and emerging best
practices in fighting it.

All of these studies recognize that the United dladicannot immediately “create” the rule of law
in countries where it does not exist, or transfawnalcitrant and abusive police into model
protectors of the public trust in a few short mant8uch efforts take time. Moreover, even well-
equipped peacekeepers will have difficulty totadlgcuring hundreds of miles of border in
unfamiliar and rugged terrain against smugglingspoilers. Nor is it likely that the best-
coordinated international efforts can completelyadezate corruption in post-conflict
circumstances. The UN and its partners can, howgvevide critical assistance, guidance, and
support on all of these issues, step by step,dgilér governments attempting to develop the
capacity and legitimacy to effectively govern orhék of their peoples. In short, the United
Nations, its member states, and other internatiorsltutions and aid donors can help fragile
states begin the rocky journey toward self-sustginpeace, good governance, and stable
economic livelihoods. The common foundation on \Wwtsach institutions and outcomes must be
built is respect for and deference to the ruleaof. |



EXECUTIVE SUMMARY

I n the past decade, the number of persons servibiNipeace operations has increased more
than ten-fold, from roughly 12,000 to more than , 008, with a further 12,000 authorized for
deployment. In the wake of rapid mission growth algployment into desperately poor and
chaotic situations came growing reports of serimisconduct by military and civilian personnel
alike. The misconduct story hit the UN hard in 208tarting with its mission to the Democratic
Republic of the Congo but with similar stories samerging from other operations as well.
Although misconduct in complex peacekeeping hasng history, it was previously dealt with
quietly through diplomatic channels. Quiet impuniy impunity in any form, will no longer do.

The UN has undertaken substantial efforts since42@® build a system for reporting,
investigating, and punishing misconduct. Thesertffimay be gaining traction: reported cases of
sexual exploitation and abuse by peacekeepersdeli@ed from their peak of 357 in 2006 to 83
in 2008, although allegations of other forms ofi@gs misconduct—what the UN calls Category
| offenses—appear to have remained roughly conatatfiO per year.

To date, the reforms have been largely limitedht® administrative sphere: UN conduct and
discipline units now serve in all UN operationse thvestigative abilities of the Office of Internal
Oversight Services (OIOS) have improved somewhatUN's internal system of administrative
justice has been rebuilt; the UN has developedatility to blacklist persons with records of
serious misconduct; and states have been encoutag#elelop the laws needed to prosecute
nationals who serve in UN missions. While these regeessary and useful tools, the lack of
criminal accountability remains, accompanied by rénization that these improvements are not
enough, either as a punishment or a deterrent.

They are not enough particularly with regard to-naifitary personnel of UN operations, who are
not covered by national military codes of justicer@moranda of understanding between the UN
and individual troop-contributing countries thairnce 2008, have included pledges to punish
criminal behavior. Thousands of police deploy inmied units under MOUs between sending
states and the United Nations. Thousands more ithdiV officers deploy with no guarantees
from their governments, although the United Natioassiders them to be under the jurisdiction
of their states of nationality. They enjoy funcimmunity from local criminal jurisdiction as
UN "experts on mission." The Organization's onlga@se in the event of criminal or other
unprofessional conduct is to send them home, wheltge offense is excessive use of force or
premeditated murder. Too often, actions considébxhies in most countries and deserving of
lengthy jail time result in a penalty no greatearttdenial of a future UN job if committed in a
peace operation.

This report therefore focuses its recommendationt/N officials (“"staff,” including more than
20,000 civilian personnel, over 1,000 of whom amaed close protection security officers) and
"experts on mission" (including up to 17,000 UNipe] nearly half of whom are armed), all of
whom enjoy substantial functional immunity from &bclegal jurisdiction. The 1946 UN
Convention on Privileges and Immunities did noti@pate UN staff working where “the legal
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system was so devastated by conflict that it n@éorsatisfied minimum international human
rights standards” that a waiver of immunity reqdir&eid Report, 2005). Neither did the
Convention anticipate substantial numbers of UNdfiaff and experts on mission deploying
with automatic weapons. The General Convention evaated to shield UN personnel against
arbitrary state power; something more is now neddeshield local populations—and the UN
itsel—from the criminal actions of a small but mifjcant number of UN personnel. Lack of
criminal accountability poses a problem—of equitypocrisy, injustice, or just bad example—
and the UN must address it.

The UN Secretary-General, the Special CommittePeacekeeping Operations, and the General
Assembly have been searching for better solutionsriminal accountability for several years,
and in so doing have encountered a range of obstacl

- State-related barrieraclude the failure of states' criminal justicestgms to meet standards
of international human rights law, thus preventngaiver of immunity; absence of "dual
criminality” (activities considered crimes in bothe mission area and in the alleged
perpetrator's state of nationality); and statesaifonality that are unwilling or unable to
prosecute the actions of their nationals abroad.

- Barriers arising from the operational environmermude weaknesses in criminal justice
institutions where peace operations deploy; ddetitind vulnerable populations; limited
mission recreational facilities; substantial casimg) allowances for mission personnel; and
difficulties gathering valid evidence in a timeBshion.

- Barriers arising from UN policy and practigeclude institutional reluctanceregarding
criminal jurisdiction although a variety of UN institutions have wieldg; individual
reluctanceto report criminal actsfor reasons ranging from cultural norms that ldatime
victim to staff fears of retribution despite nomirtevhistle-blower" protectionslack of
professional criminal investigative capagitdifficulties with timely case referrals to
authorities as sole discretion on waiving immunity rests wille Secretary-General in
New York, upon the advice of the UN Office of Legsffairs; and finally, thebroad-
spectrum nature of functional immunég applied to experts on mission "during the merio
of their missions," without distinction between beior on and off duty.

Because many historical barriers to effective antaility result from UN rules and policies,
they can in principle be surmounted by internailoactand the Secretary-General and Secretariat
deserve credit for instituting corrective policesd innovations. These remain, however, means
of working around the fundamental problems that enakfective criminal accountability so
elusive. The UN itself has no direct recourse fdmmmal action against any of its various
categories of employees who commit crimes whilgisgrin the field.

To change this situation, solutions that hold hopeeducing present hypocrisy while increasing
the criminal justice capacity applicable to UN pelaeping—though politically difficult—must
be addressed.
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There are two potentially workable venues of crahijurisdiction for the problems outlined
above: the sending state/state of nationality dred mhission host state. Before taking either
approach, however, several supporting areas regtieetion:

- "All necessary means" and the scope of functiomahiinity Chapter VIl mandates often
authorize "all necessary means" to carry out maiggion functions. Mandate language is
the touchstone for mission operations and as sashirhplications for the interpretation of
functional immunity. Broad interpretation of brolwhguage could produce lethal use of
force that a reasonable third party would deem &stge but that is nonetheless construed
by the mission or the individual wielding it as tessary." Non-public rules of engagement
(military) and directives on use of force (polick) not have the same exemplary value for
the host state or its population, and more carefidawn mandates could further mission
goals without turning functional immunity into decto impunity.

« Integrated reporting of misconduct and independenestigative capacity. UN
investigators outside the realm of the war crimdsubals have lacked subpoena powers
and other tools for conducting effective and timetyminal investigations. A Criminal
Investigations Service should be created within @®S Investigations Division that
derives the necessary powers for effective crimifiald investigations from the
collaborative justice system recommended belowlirRireary investigations of Category |
misconduct should proceed as though the resultsuplport a criminal prosecution.

- Ensuring a level playing field with respect to drad justice. The UN should ensure that
all alleged wrongdoers among its staff face eqtetddgal treatment whether due process
occurs within the state of nationality or a missimst state. Repatriating personnel to states
whose criminal justice systems are more criminahtjust would subject UN personnel to
unequal treatmeribecausethey are UN personnel. The UN therefore needs ansneé
evaluating states' criminal justice systems for glisnce with international human rights
standards in investigation, detention, and judidigg process.

With attention given these areas, we would reconahbat the UN adopt a two-step approach to
fair and effective criminal justice for non-militatJN mission personnel. Step omneuld accord
primary jurisdiction to the sending state/state nationality, if it meets relevant conditions
regarding extraterritoriality and criminal justisgstem performance, and has agreed to prosecute
well-founded allegations of criminal behavior. Shibthe state of nationality fall short on one or
more of these points, step twwould assign responsibility for criminal investigm and
prosecution to a collaborative criminal justice immtism of the United Nations and the host
state to be stipulated in the mission mandate passetiéyJN Security Council and reinforced
by the Status of Mission Agreement with the hostest

Given the quality of justice systems in most misdiost states, implementing step two would, in
virtually all cases, require that the United Nasidre prepared to act as the principal partneran th
administration of criminal justice for mission pensel. Such a role for the UN would benefit

host states beyond the relatively short-term raabn of justice for persons otherwise beyond the
state’s legal reach, since criminal justice forsime personnel, as effected under step two, would
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exemplify rule of law for the host state. For pwses of step two, the host state criminal justice
system could be normed to international human sigtandards by using, as a point of reference,
the widely-vetted model codes for criminal law gmdcedure produced by the joint efforts of the
Irish Centre for Human Rights and the US Institofté®eace, in collaboration with the Office of
the UN High Commissioner for Human Rights and the¢ Office on Drugs and Crime. The
model codes could also be used for internationahmphg, pre-deployment training, and
assessment of host state capacity, as well asiaggotof the Status of Mission Agreement.
They could facilitate coordination of collaboratigeminal justice efforts with the rule of law
capacity-building elements of the mission, othéerimational agencies and development donors,
and national professional associations.

Step two would require a UN criminal justice sugpmapacity running in parallel, and to some
extent sharing support structures, with the regem’amped UN internal justice system. The
proposed support capacity should be able to boweveonnel from deployable (standing or
standby) rule of law capacities either now in exise or being developed in the UN itself and by
regional organizations and UN member states. Tuppart capacity would require new elements
for Headquarters and field missions:

« Criminal Justice Support Structure: UN Headquartékte propose to add, within the new
UN Office of the Administration of Justice, a Crimal Justice Support DivisioiwVithin the
division would be a Central Criminal Case Registrypack up the primary court registries
of the collaborative criminal justice system in theld, and a_Criminal Justice Field
Support Servicewith three sections. The first section would ngenenodest rosters of trial
judges and defense attorneys. (Prosecuting atteruey the staff who manage the primary
collaborative-court registries should be full-titd®l staff.) The second would draft policy
and standard operating procedures for the fieldrdinate with OHCHR regarding UN
criminal justice system assessments; participatbannitial assessment of a mission host
state's criminal justice system; and liaise wite thider UN community of practice on
criminal justice issues. The third section wouldortinate logistical support for the
personnel responsible for implementing the new icidhjustice support system in mission
areas. At the apex of the Headquarters structuneldMoe a_Criminal Justice Advisory
Committee(CJAC), modeled on the Independent Audit AdvisGommittee that oversees
the operations and budgets of OIOS and helps tataiaiits functional independence
within the UN system. On matters of substance, bti¢hHeadquarters and field elements
of the criminal justice support system would ansteCJAC and thence to the General
Assembly, rather than the Secretary-General. Tdfleats a deliberate effort to introduce
checks and balances vis-a-vis the administratiyaiaus of the Secretariat. CJAC would
approve policies and procedures for the criminsii¢e support system, after review by the
UN’s Rule of Law Coordination and Resource Groupiclv consists of Under-Secretaries-
General of all the major elements of the Unitedidiest with a functional interest in rule of
law. This step would ensure broad and high-levplirninto the development of policies
and procedures without compromising the new systénadependence.

« Criminal Justice Support Structure: Field Missioriadependence of operation would be
even more strictly emphasized in the field, whepmaposed office of Civil Provostould



William J. Durch, Katherine N. Andrews, and Madelin England XV

be created, initially for host states with majossibns (Congo, Liberia, Sudan, and Haiti),
at a UN rank (Director level 2) that is comparatde¢he head of a major component in a
UN peace operation. The provost’'s office would beported logistically by the peace
operation's logistics and communications teams, vbotld be answerable only to the
CJAC. The provost would be the principal operatignmant of contact with the host state's
criminal justice system for purposes of implememtihe collaborative criminal justice
system. Using preliminary reports from OIOS on ljik€ategory | misconduct, the provost
would decide whether the case involved a seriomsircal offense for which a full forensic
investigation would be warranted. The provost alsmild decide, with input from the
assessment section at Headquarters, whether ttriaégaor to prosecute in partnership
with the host state. The provost would, in otherdso sit as a filter in the stream of
conduct reports that now flow directly to the HedidViission for disposition (dismissal or
referral to Headquarters). This proposal would qalf change how the United Nations
processes alleged criminal behavior in the fietds| however, necessary if the United
Nations ever hopes to move at the "speed of crime."

Because the provosts would wield such power, tleplsl be subject to a rigorous system of
accountability. Their annual performance appraisaisuld derive from a "360-degree review"
process in which three near-peers in rank from rothl missions interview the provost's
colleagues, staff, and stakeholders, including Isteie counterparts, and draft an appraisal for
review and approval by the CJAC. The CJAC shoulchhe power to remove a provost who is
not performing according to the highest standafd®mpetence, integrity, and impartiality.

The proposed collaborative criminal justice systdmuld offer all accused access to professional
legal counsel at the UN's expense, but with freettorwhoose other counsel. A right of appeal

should be built into the system, but appeals shbaldheld in the host state so that local parties
can see justice done. Sentences should be cautaghder contract with the state of nationality,

if its corrections system meets international séads, or with third states, building on precedents
established by UN war crimes tribunals, under mgetiated arrangements.

The new structures and processes that we propoghisnreport would require a modest
expansion of the UN peacekeeping support accoundgeiy and support from the donor
community that focuses on rebuilding host statenicral justice capacity. The monetary cost
should be weighed against the benefits they coriidymot only to the United Nations but to the
people UN peace operations are mandated to helppeotdct, and potentially to the justice
systems of mission host states, the effectivenieafich is crucial to rebuilding the rule of law.

Closing loopholes that allow UN personnel to evadsponsibility for their actions is, at
minimum, an obligation the UN owes itself to preseorganizational integrity, owes to the
civilians it should be protecting, and owes to litember states. The Organization should
demonstrate uncompromising support for human rightsthe highest standards of due process.
Ending impunity for its own personnel is a tremaml@pportunity for the United Nations to
offer a good example in a critical sector, in teeywplaces that need it most.
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INTRODUCTION : ACCOUNTABILITY |ISSUES
IN PEACE OPERATIONS

The number of United Nations peacekeeping and peddiiy missions around the world
has surged in this decade, as has the number sérpexl deployed in such missions. The
vast majority of these individuals are committed anofessional in their efforts to bring peace to
nations scarred by conflict. Nonetheless, accoofntsisconduct by personnel in UN peace
support operations (PSOs) have surfaced periogioa#r the years, especially when demand for
operations has spiked and operations have invalve@asingly challenging, complex tasks in
substantially lawless environments.

In prior peacekeeping surges into such environmemssances of misconduct have ranged from
selling fuel and supplies on the local black market complicity in human trafficking.
Misconduct has not been unique to any particulanemic stratum or region, but has involved
personnel from developed as well as developing ttmsn and operations in Europe, Asia,
Africa, and the Americas.

Historically, the United Nations preferred to deaith issues of misconduct quietly and
bilaterally, especially regarding military persohrsince UN member states retain command and
disciplinary authority over the troops that theytbute to UN operations. In 2002—-03, however,
the UN Secretary-General (S-G) issued behavioraleines and directives for field missiohs.

! In the UN's operation in Cambodia (1992-93), feample, at least 40 UN police were repatriateddisciplinary
problems. James A. Schear and Karl Farris, “Pdi€ambodia: The Public Security Dimensions of LPEace
Operations,” ch. 3 in Robert B. Oakley, MichaeD2iedzic, and Eliot M. Goldberg (edsBolicing the New World
Disorder: Peace Operations and Public Secufityashington, DC: National Defense University Pré898). In
Bosnia (1992-95), “Sarajevans relied on the blaakket that flourished thanks to corrupt soldiersisg in
UNPROFOR, the United Nations peace-keeping foroéfe€, cigarettes and gasoline stolen from UNPROE@pbts
appeared on the black market [at] 10 or 20 times thriginal value.” PBS Frontline, “Romeo and étiin Sarajevo,”
written and directed by John Zaritsky, produced/bnginia Storring. Original air date: May 10, 1994,
www.pbs.org/wgbh/pages/frontline/programs/trangsfi217.html. In 2000—2001, members of the UN’siim&tional
Police Task Force in Bosnia frequented bars whemaen were held in sexual servitude. Officers ingasing such
violations of UN policy reportedly were subjectregaliation by their peers. UN officials, moreoveould not name
any instances in which home countries had predsadjes against repatriated police. Human Rightshy&Hopes
Betrayed: Trafficking of Women and Girls to Posta@lizt Bosnia and Herzegovina for Forced Prostitnff
November 2002, ch. 10. www.hrw.org/reports/2002dm8osnial102.pdf. At about the same time in Kasov
brothels, bars, and related establishments involigdhuman trafficking—and hence, organized crimeegan to
multiply along with the international military amivilian presence in the territory. In early 20UNMIK, the UN
temporary administration in Kosovo, issued regafaiagainst trafficking, established a TraffickPigvention and
Investigation Unit (TPIU), and drew up a list ot#d establishments that were “off limits” for intational personnel.
By the end of 2002, ten UNMIK police had been répatd in connection with trafficking. Amnesty Imtational,
“Protecting the Human Rights of Women and Girlsfflcked for Forced Prostitution in Kosovo,” May 8004, ch. 6.
web.amnesty.org/library/Index’ENGEUR700102004. &se, Sarah E. Mendelson, “Barracks and Brothels:
Peacekeepers and Human Trafficking in the BalkaBsriter for Strategic and International Studiegr&ary 2005.
www.csis.org/media/csis/pubs/0502_barracksbrotbdis.

2 United NationsSpecial measures for protection from sexual exatioit and sexual abuse, Secretary-General’s
Bulletin, ST/SGB/2003/13, 9 October 2003. The bulletin igaged in response to a request from the General
Assembly (A/RES/57/306, 22 May 2003), which wagired in turn by a report by the UN Office of Intet
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Still, for several years, these were not well-ecdarin practice. Since 2005 (as related in greater
detail in Chapter 2), more concerted enforcemefuartsf have been made, although available
sanctions for violation of UN guidelines remain ilied to administrative measures, such as fines,
dismissal, and/or repatriation, for actions consgddelonies under most states’ domestic laws.

The authors of this study argue that, to maintaédibility and effectiveness as both a role model
and an operational partner in keeping the peacerelndilding war-torn societies, the United
Nations needs to be able to ensure that criminalalges are enforced for criminal acts
committed by personnel deployed in PSOs. The Orgéioin is at the forefront of efforts to
reform and democratize the governance of stateskedeby conflict and to promote respect for
human rights. Both goals require transparency weganent and the accountability of public
officials to the people they serve. The UN’s proimotof human rights, transparency, and
accountability under the rule of law appears hypcat when the Organization itself has
difficulty enforcing transparency and accountapiitithin its own ranks. Mission personnel who
commit crimes against local populations harm the people who are the intended beneficiaries
of UN operations, and in so doing, they also undeertrust in the Organization. Trust, once lost,
is difficult to regain. Every incident that tarneshthe UN’s reputation thus damages its potential
to promote positive change in states emerging trontlict.

We are under no illusion about the difficulty ofgleamenting the recommendations made in this
study toward greater criminal accountability for UNission personnel. The UN Secretary-
General, the Special Committee on Peacekeepinga®pes, and the General Assembly have
been searching for better solutions to criminaloaotability for several years, and in so doing
have encountered a range of obstacles, from issiuesvereignty, jurisdiction, and the “legal
personality” of the United Nations, to questions gafivernments’ legal authority, functional
capacity, and willingness to investigate and protethose accused of criminal activities while
serving in UN peace operations. This study engadlesf these issues and suggests a way
forward. Its proposals are intended to stimulateat about a broader domain of solutions that
may benefit both the United Nations and respectierrule of law where UN peace operations
deploy.

This chapter reviews the recent history of allegsiof misconduct by UN personnel. Chapter 2
summarizes UN efforts to confront it. Chapter 3adstinstitutional and other obstacles to the
implementation of more effective accountability m@es. Finally, Chapter 4 offers proposals to
create consistent mission criminal accountabilityilevsupporting improvements in the criminal
justice capacity of the states where UN PSOs operat

ALLEGATIONS OF MIscoNDUCT: 20040ONWARD

The misconduct issue came to a boil in 2004 wheeraédozen members of the UN mission in
the Democratic Republic of the Congo (MONUC) weceused of serious sexual exploitation
and/or abuse (SEA) against members of the locallptpn. MONUC earned particular notoriety
for stories of staff members using pitifully smélkes—one US dollar, two eggs, a glass of

Oversight Services (OlOShvestigation into sexual exploitation of refugégsaid workers in West Africd/57/465,
11 October 2002.
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milk—to induce sexual favors. But such problemseged to other operations as well, including
those in Haiti and LiberidThe Secretary-General’s June 2008 report on SEBNnmissions
observed, moreover, that “reports from other orgaions suggest chronic underreporting of
allegations of [SEA]*

SEA constitutes one type of what the United Natioledines as “Category I” misconduct.
Consistent with the Staff Rules and Regulations, Skcretary-General has “broad discretion in
determining what constitutes serious misconduct endmposing disciplinary measures” in
instances where misconduct is substantiatddwever, according to the UN Office of Internal
Oversight Services (OlOS), such misconduct includesious or complex fraud; other serious
criminal act or activity; abuse of authority or f§taonflict of interest; gross mismanagement;
waste of substantial resources; all cases involviskg of loss of life to staff or to others,
including witnesses; [and] substantial violation UN regulations, rules, or administrative
issuances.” Lesser, “Category II" issues includer§pnnel matters; traffic-related inquiries;
simple thefts; contract disputes; office managendésyputes; basic misuse of equipment or staff;
basic mismanagement issues; infractions of reguigfirules, or administrative issuances; [and]
simple entitlement fraud’”

Parsing through SEA allegations is difficult foveeal reasons. Allegations against soldiers have
received the most press attention perhaps in prause military personnel outnumber other
personnel in UN operations by a wide margin. InN200N reports suggested that the proportion
of UN staff implicated in abuse was higher than fgineportion of military personnel, but in
subsequent years, allegations against militaryiomgsersonnel were proportionally much higher
than those against other mission personnel. Pylaicdilable data are also somewhat inconsistent
from year to year and leave issues about the digposof some cases unanswered. The
Department of Peacekeeping Operations (DPKO) aadDiépartment of Field Support (DFS)
also have one reporting chain for allegations ofamnduct not related to SEA, while the
independent OIOS has another reporting chain, Bpalty for SEA. As late as mid-2008, the

3 A fourteen-year-old Haitian girl told the BBC thgtte and her eleven-year-old friend had sex withllpeacekeepers
in exchange for “jelly, sweets, and a few dolla(dfike Williams, “Fears over Haiti child ‘abuse’BBC, 30
November 2006, news.bbc.co.uk/2/hi/americas/615%823 An internal UN document in Liberia placedssion staff
at a local club “where girls as young as 12 yehexye are engaged in prostitution, forced intoases and sometimes
photographed by UN peacekeepers in exchange foo$ftdd or other commaodities.” (Colum Lynch, “U.Races
More Accusations of Sexual Misconduct: OfficialskAowledge ‘Swamp’ of Problems and Pledge Fixes axaa/
Allegations in Africa, Haiti,"WashingtorPost 13 March 2005, www.washingtonpost.com/wp-dynétet/A30286-
2005Mar12.html?sub=AR.

4 United NationsSpecial measures for protection from sexual exatioit and sexual abusReport of the Secretary-
General A/62/890, 25 June 2008, para.13

5 United NationsStatus, basic rights and duties of United Naticaéf snembers, Secretary-General’s Bulletin,
ST/SGB/2002/13, 1 November 200Regulations Governing the Status, Basic Rights,uties of Officials other
than Secretariat Officials, and Experts on MissiBecretary-General's BulletirfST/SGB/2002/9, 18 June 2002; and
Practice of the Secretary-General in disciplinargitters and possible criminal behavior, 1 July 28600 June 2008
A/63/202, 31 July 2008.

5 United Nations|nformation requested in paragraph 17 of Generadeksbly Resolution 62/247. Report of the
Secretary-GeneralA/63/369, 22 September 2008, paras. 19, 20. ¢Paph 17 references, in turn, GA Resolution
59/287 of April 2005, in which the GA emphasizeatt®IOS “is the internal body entrusted with inigstion in the
United Nations”; decides that “in cases of serimisconduct and/or criminal behaviour, investigasishould be
conducted by professional investigators”; estabkksbarious mandatory reporting mechanisms for migect; and
directs the S-G to “protect staff members who repasconduct within the Secretariat against retiali|”)
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two entities “continued to work on the harmonizatiof data and terminology.’Reports to the
General Assembly (GA) on misconduct tally “allegas,” which can involve multiple
individuals, but when tallying completed investigas, reports refer to “cases” or individuals.
Input and output numbers are thus incommensdrate.

The field environment is a difficult one in which gather evidence. OIOS has reported that
gathering actionable evidence against armed peetauifficient to make a disciplinary case is
harder than obtaining evidence, particularly conmalats’ testimony, against other mission
personnel. OIOS reported on some contingent comarahtfeluctance” to cooperate with its
investigations and some complainants’ reports itifey or intimidatior?, But following the first
round of investigations of the SEA scandal in MONUQPKO did ask at least one troop
contributing country to repatriate and prosecutaldgary contingent commander, and later sent a
formed police unit back home after less than twanth® in the missiolf. Subsequently, it has
dismissed and repatriated other contingent comnranded troops, banning them from any
further participation in UN operations.

Serious misconduct by even one peacekeeper is eptatdie given their responsibilities and
obligations, and the distressing stories of abnserging from peacekeeping missions have led to
better training, better reporting, and improvedestigatory capacity but still need, as we argue in
Chapter 4, better mechanisms for ensuring fair daid@gion of criminal cases substantiated by
professional field investigations. Whether the ddifNations has been doing an adequate job of
investigating is difficult to determine without cparative data. At the end of 2005, for example,
the first year in which the UN system took conogéforts against serious field misconduct, 138
preliminary investigations were completed againsbtal 340 SEA allegation’s. These efforts
substantiated 48 allegations against UN staff, &rsg UN police, and 37 against UN military
personnel. Given numbers of those respective cagsgof personnel deployed in 2005, that
meant one substantiated allegation for every 300 ditif personnel deployed in UN peace
operations; one per 1,800 police deployed; andpamel, 700 military personnel. (Non-military,
non-police personnel accounted for 16 percent at@eceping mission personnel in 2005 but 54
percent of substantiated allegatioffs.)

" A/62/890, para. 14.

8 A/62/890, paras. 8 and 9, and fn1: “For the puepasf this report, the term “investigations” is dise refer to the
number of individuals identified in investigatiogport. There is therefore no match between the puwiballegations
received and the number of individuals for whomirarestigation has been completed, since one irgagsin report
may cover several individuals.”

9 United NationsReport of the Office of Internal Oversight Servif@EOS] on its investigation into allegations of
sexual exploitation and abuse in the Ituri regi&uiia) in the United Nations Organization Missiorthe Democratic
Republic of the Congo[MONUCHN/61/841, 5 April 2007, paras. 13-15.

10 United NationsNineteenth report of the Secretary-General on MONBR005/603, 26 September 2005, para. 59.
1 From February 2008 onward, allegations of harassmeabuse of authority may be reported directltOS by
“aggrieved individuals or third parties with dirdetowledge of any alleged misconduct...” under th@'S$Bulletin,
Prohibition of discrimination, harassment, includisexual harassment, and abuse of authp8#/SGB/2008/5, 11
February 2008.

12 As of 31 December 2005, UN peacekeeping deploledtal 2,400 civilian personnel, 7,200 UN policed &0,100
troops and military observers. UN Department oflRubformation, “Background Note,” DPI/1634/Rev.,5®Fnuary
2006, www.un.org/Depts/dpko/dpko/archive/2005/brEe2df.
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SEA allegations against peacekeeping personned® 2emained relatively steady at 357, and
most of these allegations clustered in the firsartgr of the year, including a large number
registered in Bunia, capital of the DRC'’s troubladti region, where only 1 of 217 allegations
was substantiated. Even setting Bunia aside, however, the proportrinvestigations and
substantiated allegations plummeted: 66 invesogatiof military personnel resulted in 13
substantiated cases; 12 investigations of UN staffed 2; and 4 investigations of UN police
netted 1, for an average substantiation rate gie2@ent for completed investigations and just 5
percent substantiation compared to total allegafibn

In 2006, 103 allegations of other Category | mishat were reported to the new UN Conduct
and Discipline Unit (CDU) at Headquarters. In 2G8ére were 112. Although the Secretary-
General's annual report to member states summaaizedt 30 disciplinary actions taken in each
of those years, the reporting does not specificidgntify these as instances of discipline for
serious misconduct, so these reports represeristasuiation rate of roughly 30 percent for non-
SEA cases in both years.

SEA allegations dropped sharply in 2007, to 127 #re completed investigation rate jumped.
Investigations of 9 UN staff substantiated 6 altemwes; investigations of 9 UN police
substantiated 2; and investigations of 118 militagysonnel substantiated 113, for an overall
substantiation rate of 89 percéhiThe data on disposition of serious misconductgatiens
suggest that the United Nations may be doing aebgtib confirming at least military
misconduct—perhaps with the assistance of troofriboing country (TCC) investigators.

The SEA rate for 2008 continued to drop to 83 altmms, down from 127 in 2007.
Investigations of 8 UN staff, 11 UN police, and #illitary personnel yielded substantiated
reports on 4, 8, and 58 personnel, respectivelyh \BO completed investigations and 70 of those
substantiated, the substantiation rate remainel &ig88 per cerlf. Overall misconduct may
remain an important problem, but 2008 figures haatebeen reported as of this writing. A report
of the Secretary-General in August 2008 indicatemlyever, that “the number of disciplinary
cases received at Headquarters for the first foanths of 2008, many from peacekeeping
missions, was greater than the combined total vedein 2006 and 2007,” although it did not
differentiate between Category | and Il offen¥es.

13 A/61/841, paras. 13-15. OIOS encountered numesbagacles to its investigations in Bunia, mid-Japa mid-
February 2006, resulting in the full substantiatidfjust one of 217 SEA allegations gathered agaiBpeacekeepers.
“Despite what collectively was a clear pattern xpleitation, it became virtually impossible to stérgtiate specific
instances of sexual exploitation and abuse by csh@ evidence. In many of these cases, the acqpesatkeeper
was no longer in Bunia. Many complainants becanghtiened at the prospect of being confronted withsubjects of
investigation or were pressured or intimidated byng prostitutes not to cooperate with OlOS. Soamptainants
lost interest ... when they learned that they woutraceive financial compensation for their coofiera”

14 Special measures for protection from sexual exaioit and sexual abusBeport of the Secretary-General
A/61/957, 15 June 2007, Annex IV.

15 practice of the Secretary-General in disciplinargtters and possible criminal behavior, 1 July 28660 June
2007, A/62/186, 7 August 2007, paras. 15-43; also, saries A/63/202, 31 July 2008, paras. 15-48.

1% A/62/890, Annex V.

17 United NationsSpecial measures for protection from sexual exatioit and sexual abuse, Report of the Secretary-
General A/63/720, 17 February 2009, para. 13 and Annex VI.

18 United NationsAdministration of justice at the United NationspBe of the Secretary-General/63/314, 20
August 2008, para. 9.



6 Improving Criminal Accountability in United Natiofeace Operations

BEYOND THE SCANDALS: A DEEPER NEED FOR M ORE ACCOUNTABILITY

The elements of a peace operation that work mostttl to establish public safety and security
for ordinary people, while working to restructunereintegrate into society the forces that fought
the late war, are the international military andiqeo Although we look at the scope of
misconduct for all personnel in UN operations aftticagh some of the UN’s responses to
misconduct apply to all personnel, military unitsptbyed with UN operations answer to their
own national authorities and national military ceds justice’’ In contrast, individuals serving
as UN non-military personnel—which includes UN Beji appointed as “experts on mission,”
and civilian staff, also called “officials"—are gonsistently, and perhaps not at all, subject to
the jurisdiction of their home states while on dgphent. UN police particularly bear great
responsibility to model what a decent and profesgipolice service could B8 Such personnel
should be held responsible for their actions infitle; and even be held to a higher standard than
at home, as the United Nations is obliged to uphttld highest tenets of international
humanitarian and human rights |1&.

Extending effective criminal jurisdiction over UNfigials and experts on mission, the objective
of this report, is a goal repeatedly expressechby@A and S-G alike. Yet administrative reforms
made to date, as detailed in the next chapter results obtained to date suggest that more is
needed to ensure criminal accountability for crimhibehavior amongst personnel serving in UN
PSOs. Lack of such full accountability jeopardittess very venture of peacebuilding.

19 Although not all troop-contributing countries hameependent codes of military justice “operatingpieacetime”
(International Commission of Jurists & Columbiann@uission of JuristdVilitary jurisdiction and international law:
Military courts and gross human rights violation®l. 1, 24 February 2004, 154), the Zeid Repbsenved that
“[tlhere is no possibility of host state jurisdimti over military members of national contingentdriited NationsA
comprehensive strategy to eliminate future sexwgglo#ation and abuse in United Nations peacekegpiperations
A/59/710, para. A.27.

20 A companion Stimson study looks in some detaihatcost and feasibility of creating a standing thice and rule
of law service that would manage a professionajred and rapidly deployable UN police reservehda G. Smith,
Victoria K. Holt, and William J. DurchEnhancing United Nations Capacity for Post-Conflalicing and Rule of
Law, Report No. 63 (Washington, DC: Henry L. Stimsanter, 2007).

21 This latter obligation to uphold the highest intgional standards of behavior is stressed in tfésSyuidance for
UN support to rule of lanGuidance Note of the Secretary-General: UN AppraacRule of Law AssistancApril
2008, p. 2; see also UN GA Resolution A/RES/63/119December 2008 (published 15 January 2009pan. 2.
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UN RESPONSES TOACCOUNTABILITY CHALLENGES

A s signs emerged of widespread and systemic prohitebwth the behavior of personnel in
UN peace operations and in the accountability meishas available to deal with it, the
Organization began to take initial, albeit uneveorrective steps. The United Nations Interim
Administration Mission in Kosovo (UNMIK) establisiea Trafficking Prevention and
Investigation Unit and designated certain localitesses as off-limits to its personnel—but not
until early 2001, more than a year and a half theomissiorf>? MONUC itself adopted a code of
conduct in 2002 “specifically on sexual exploitatiand abuse,” although senior mission officials
did little to enforce it until allegations becamabfic two years late? In mid-2003, DPKO
issued Directives for Disciplinary Matters InvolginCivilian Police Officers and Military
Observers (“Directives”), which laid out, among @ththings, the penalties that substantiated
infractions could entail, including withholding benefits and per diem or loss of employment.
Bear in mind that these are penalties for miscondyr to and including what would be
considered serious felonies in most domestic caimaw codes.

In October 2003, then Secretary-General Kofi Anissued a “Secretary-General's Bulletin,”
Special measures for protection from sexual exgtioih and sexual abusahich defined these
terms, detailed the precise behavioral prohibititmst applied to UN staff, and outlined the
responsibilities of senior staff for preventing amsponding to SEA! This document, widely
known among peace operations personnel simplyhas StG’s Bulletin” (although it is one of
many in the “SGB” document series) provided needdarity for UN staff, although
implementation was sluggish. Its provisions were adgopted as a uniform standard of conduct
for all peacekeeping staff nor made legally binddngall categories of non-military peacekeeping
personnel, including UN Volunteers, UN consultarsd contractors with the UN, until May
2006, 32 months after issuance.

In mid-April 2004, MONUC appointed its first Persm Conduct Officer, who was
“immediately” apprised of a story about to runtie thdependen{London) about SEA involving
MONUC soldiers and displaced persons in Bunia,artheast DRC. The Special Representative
of the Secretary-General (SRSG) appointed an adrivestigative team, which developed and
handed over 68 “incident” reports to a larger telarought in from OIOS. In July, the S-G
appointed H.R.H. Prince Zeid Ra’ad Zeid Al-Hussdlmen the Permanent Representative of
Jordan to the United Nations and a former civil@eacekeeper, as his adviser on the SEA
problem; his subsequent investigations would reisuli landmark report the following March
that is discussed at length, below.

22 Bruce Oswald and Sarah Finnin, “Combating thefialihg of Persons on Peace Operations hiernational
Peacekeeping: The Yearbook of International Pegoer&ions10, 2006: 22.

2 Jane Rasmussen, Personnel Conduct Officer, MONMONUC Sexual Exploitation and Abuse, End of
Assignment Report,” 25 February 2005, 1. www.un'aepts/dpko/lessons.

2 Secretary-General’s Bulletir§T/SGB/2003/13.
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Table 1
DPKO Administrative Actions and Disciplinary Measur es

“Following receipt of the recommendations of the Board of Inquiry and the final
decision of the Head of Mission, . . .the commander or other supervisor responsible for
the maintenance of discipline shall take appropriate administrative and/or disciplinary
action. Such actions may be one or more of the following:

1. Removal from command

2. Redeployment (which might follow retraining)

3. Removal of benefits and concessions

4. Repatriation

5. Suspension of leave

6. Withholding or recovery of Mission Subsistence Allowance

7. Written censure, possibly revoking eligibility from future employment with the UN.”

UN-Wide Administrative Actions and Disciplinary Mea  sures

“Staff rule 110.3 provides that disciplinary measures can take one or more of the
following forms (i.e., more than one measure can be imposed in each case):

(a) Written censure by the Secretary-General,

(b) Loss of one or more steps in grade;

(c) Deferment, for a specified period, of eligibility for within-grade increment;

(d) Suspension without pay;

(e) Fine;

(f) Demotion;

(g) Separation from service, with or without notice or compensation in lieu thereof;
(h) Summary dismissal.”

Sources: UN Department of Peacekeeping Operations, Directives for Disciplinary Matters
Involving Civilian Police Officers and Military Observers, DPKO/CPD/DDCP0/2003/001,
DPKO/MD/03/00994, July 2003, IX, para. 23, and United Nations, Practice of the Secretary-
General in disciplinary matters and possible criminal behavior, 1 July 2007 to 30 June 2008,
A/63/202, 31 July 2008, para. 10.

Meanwhile, the OIOS team completed its investigatbthe 68 incident reports and reported to
the General Assembly (GA) in January 2005. Owingrmblems with evidence and testimony,
OIOS was able to compile just 20 case reports,imvaving an international UN staff member
and nineteen involving peacekeepers from threeiragants, the commanders of two of which
had resisted or interfered with the investigatiGmly six cases could be “fully substantiated”
under the circumstances, but the investigatorsdaudramatically evident climate of abuse that
continued even as the investigation went forward.

About the time that the OIOS team issued its repbet UN Secretariat's Executive Committees
on Humanitarian Affairs and on Peace and Secuwityly established a Task Force on Protection
from Sexual Exploitation and Abuse, co-chaired BBKD and the Office for the Coordination of
Humanitarian Affairs (OCHA). The task force has ceinfocused on building common
understanding among senior management of theionsdplities in preventing SEA and has

% United Nations|nvestigation by the Office of Internal Oversigkt&ces into allegations of sexual exploitation and
abuse in the United Nations Organization Missiotthi@ Democratic Republic of the Condd59/661, 5 January 2005,
paras. 38-39, 44.
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worked “to create a stronger support environmerdf fealing with it at both DPKO
Headquarters and in the figldThe task force also drafted guidance on the amtic of the
S-G’s Bulletin and developed a draft policy statatnand draft comprehensive strategy for
providing assistance and support to victims of SEAUN personnel’ The strategy was based
on more than a year of consultations with the wevidepartments and agencies of the UN
system, with individual member states, with nonegowmental organizations, and with other
interested parties. The General Assembly adoptedttiategy by resolution and requested that it
be implemented throughout the UN systéRursuant to the GA’s request, a Secretary-Geseral’
report on lessons learned, best practices, andweendations and an update on the development
of a victim’s assistance guide are expected in 2010

In addition to providing assistance to victims, gimtegyspecifies that the UN should provide
basic medical treatment to complainants, even befobstantiation of any allegation mad&he
strategy further includes a promise that the UN ldidacilitate resolution of paternity claims by
SEA victims and that children born as a resultBASvould receive UN assistance to address the
medical and social consequences “directly arisinmfsexual exploitation and abusé.”

THE ZEID REPORT

In March 2005, the UN’s Special Committee on Peaeplig Operations (“Special Committee”)
received the results of Prince Zeid’s investigatiomwhich addressed in detail the factors
contributing to the problem of SEA in peacekeepingsions and offered equally detailed
recommendations for resolving*ftThe report focused on four main categories ofaies and
potential reforms: the then-prevailing rules omdtds of conduct; investigative capacity and
processes; organizational, managerial, and commespbnsibility; and individual disciplinary,
financial, and criminal accountability. It alsodadut the complex and potentially confusing array
of rules and regulations that applied to differelaisses of UN mission employees (see Annex
Table A-1) and noted that the ability of stategtosecute their nationals deployed with peace
operations depended upon “fortuitous” circumstancasd that this situation was
“unsatisfactory.®®

2 United NationsComprehensive report prepared pursuant to Genesakbly resolution 59/296 on sexuall
exploitation and sexual abuse, including policyelepment, implementation and full justificationppbposed capacity
on personnel conduct issyeés60/862, 24 May 2006, para. 10.

27 United NationsSpecial measures for protection from sexual exalioin and sexual abuse, Report of the Secretary-
General A/60/861, 24 May 2006, para. 16.

2 United NationsReport of the Ad Hoc Open-ended Working Group aisfesice and Support to Victims of Sexual
Exploitation and Abuseéd/AC.274/2007/1, 3 August 2007, para. 14(b). 8lse United NationsGeneral Assembly
Resolution A/RES/62/214, 7 March 2008.

29 AJRES/62/214, para. 4. See aReport of the Special Committee on Peacekeepinga@mes and its Working
Group, A/63/19, 24 March 2009, para. 60.

30 A/JRES/62/214, Annex, para. 6.

%1 |bid., para. 8.

32 United NationsA comprehensive strategy to eliminate future sezmploitation and abuse in United Nations
peacekeeping operationd/59/710, 24 March 2005.

33 A/59/710, para. 88. Prof. Laura Dickinson, Schafdlaw, University of Connecticut, in correspondenth the
authors on 25 July 2006, observed that UN membgestrarely initiate [disciplinary] proceedinggjanst their
nationals deployed with peace operations, for neagucluding lack of extraterritorial jurisdictiotack of political

will, and weaknesses in UN investigative capacity.
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Two of the Zeid Report’s more notable recommendatiproposed new, dedicated capacities—
one for investigation of alleged transgressions weuld constitute “serious misconduct” under
UN regulations, and one to oversee conduct andptiise issues.

UN Investigative Capacity

Arguing that effective investigations require papation of individuals with specialized
expertise, the Zeid Report called for establishnuérat permanent UN professional investigative
capacity. The report also argued that althoughionided investigations would likely suffice for
less complex cases, provided they made use of “mosigentific methods of investigation,” a
permanent professional investigative team shoule masponsibility for severe and complicated
investigations. The report stated that such a tstubyld have use of some of the “administrative
machinery” of DPKO, yet, to promote fair and objeetanalysis, it must remain independent of
both DPKO and mission command structures. To shieddnvestigative body from influence by
the individuals it investigates, the Zeid Repodammended that the team’s findings go directly
to the S-G (or the S-G’s Deputy), with copies te thnder-Secretary-General for Peacekeeping
Operations and the relevant head of mission. Thestigative body should also have sufficient
authority to command mission cooperation with fitgeistigations? The report also “suggested”
(because this recommendation was directed at mestditess and not the Secretariat),

that the Special Committee recommend to the Gendsslembly that the model
memorandum of understanding contain a provisioruirgwy each troop-contributing
country to nominate a military prosecutor who isitable to travel on short notice at
mission expense to participate in any Department Pefacekeeping Operations
investigation into allegations of sexual explotatiand abuse or similar grave offenses
against a member of its contingént.

Such participation would facilitate the developmehevidence usable by the troop contributing
country’s own military justice system in pursuingdaprosecuting substantiated allegations of
wrongdoing. Comparable provisions should appeav@Us for formed police units (FPUSs).
There are no comparable MOUs at present goverr@ognslments of individual police or other
non-military personnel by governments to UN operati and most mission staff are contracted
as individuals by the United Nations. It is unlik&hat every state of nationality with personnel in
UN peace operations would be able to keep a prémeon standby for assignment to cases in
UN missions. Complying with the criminal investiyat requirements of all UN staff
contributing countries, particularly where crimingivestigations are the prerogative of an
investigating judge, could prove quite difficult rfeeven the most professional of UN
investigators. We return to these and related sssu€hapter 4.

34«“Modern scientific methods” would include fingeipting, fiber analysis, and blood and DNA testiA¢59/710,
paras. 31-32.

35 A/59/710, para. 34. While the Special Committeg Y&t to recommend the Zeid Report’s suggestedseafr
action, it requested in its 2009 report that ther&ariat “consider generating force military pelignits, which will be
required to conduct investigations of acts of mmghect, from the countries which contribute the p®¢o a particular
mission.” A/63/19, para. 57.
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As noted earlier, missions are now required torrafleSEA allegations directly to OlO®hich
provides reports to DPKO on the outcome of all gtigations’® OlOS procedure is to record and
evaluate all allegations it receives, prioritizeegations for investigation or, if there is insaféint
evidence available, dismiss them. It then condacgseliminary investigatioff. DPKO in turn
provides feedback on the results to the relevaatgieseping mission and ensures that member
states receive notice as well, even when allegatime not substantiatéd. OI0S also has
responsibility for handling and investigating ather allegations of serious misconduct, including
acts related to procurement mismanagement andptiannd®

To meet the demands of its expanded responsibilittepeacekeeping operations have grown in
size and number, the field presence of OIOS hawm@s well. From July 2005 to December
2007, OIOS headquarters staff tasked solely witicekeeping oversight increased by one third
and the number of OIOS auditors resident in peaagkg and political missions increased by
nearly one half. Resident investigators were placetdN missions in Céte d’lvoire, Sudan,
Liberia, the DRC, and Haiti, as well as in the shotosed mission in Burundi. In spring 2008,
OIOS proposed to redeploy investigators from fiefzbrations to several regional hubs (New
York, Vienna, and Nairobi), a move that finally wasproved in spring 2009, on the strength of
the argument that regional hubs would make it easiattract qualified staff, and would be more
efficient and cost-effective. Although this woullhpe more professional distance between OIOS
and mission personnel, the multi-pronged case rf@devidence collection—that the hubs’ were
sufficiently close to missions to allow for rapiesponse teams with specialized skills; that small
staffs remaining in large missions would ease thesition; and that initial evidence is often part
of a larger, more extensive investigation—would apply in time-sensitive cases of SEA or
other serious crim& Regional relocation is likely to reduce OIOS cagmice of and
responsiveness to criminal activities in the missfo

Some argue that criminal investigation is not (antplicitly, should not be) part of the OIOS
mandaté?? We would argue the opposite: that the UN shouldinot reforms in this area to just

shifting the task of administrative investigatiom$ misconduct to OIOS; a permanent,
professional, in-house capacity for criminal inigetions is needed.

36 pursuant to United NationGeneral Assembly ResolutioWRES/59/287, 21 April 2005.

37 AI61/957, para. 6.

38 A/60/861, para. 7; United Natiorisaplementation of the Recommendations of the Sp@camittee on
Peacekeeping Operations, Report of the Secretanefagé AddendumA/61/668/Add.1, 22 December 2006, para. 8.
39 One such OIOS investigation led to the indictmEran UNMIK staff member for embezzlement of $4.®iom, all

of which was recovered and returned to the missiavw.un.org/Depts/oios/pages/id_at_work.html.

40 United NationsBudget for the support account for peacekeepingatisas for the period from 1 July 2009 to 30
June 2010, Report of the Secretary-Gene#b3/767, 16 March 2009, paras. 662—-687, andddritations,
Strengthening the capacity of the United Nationsitmage and sustain peacekeeping operations, Reptire
Advisory Committee on Administrative and Budge@ugstionsA/63/841, 1 May 2009, para. 175

41 AJ63/767, para. 702.

42 United NationsEnsuring the accountability of United Nations s&ifl experts on mission with respect to criminal
acts committed in Peacekeeping Operatidd60/980, 16 August 2006, para. 84 (h—i). See Risport of the Ad Hoc
Committee on criminal accountability of United Meits personnel and experts on missihsession, A/62/54, 9—13
April 2007, para. 2.
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UN Conduct and Discipline Oversight Capacity

The Zeid Report also called for the developmerd didicated capacity at DPKO Headquarters
to oversee issues related to misconduct and apreg@gsing that this capacity address all cases of
misconduct involving military members, civilian pm, and civilian personnel. The report
recommended that this capacity be tasked to agéssonnel and mission leadership alike on all
matters of conduct and discipline; ensure the eofwy of administrative and disciplinary
procedures; and lead a process of reviewing egigtialicies and developing strategies for
addressing the remaining probleffis.

DPKO enacted this recommendation almost immediateding redeployment of existing posts,
general and temporary assistance funds, and seemtslof personnel to create a Conduct and
Discipline Unit within the Office of the Under-Setary-General in November 2005. Authorized
to have 10 persons, the unit was fully staffed pyilA20062* With the 2007 restructuring of
DPKO into two departments—a DPKO being respondiigolicy, planning, strategic guidance,
and military, police, and related rule of law medteand a Department of Field Support (DFS)
responsible for personnel, finance, communicatiamsl logistics—the Conduct and Discipline
Unit now functions, with dedicated resources, ad pé the Office of the Under-Secretary-
General in DFS, with a staff of 8 professiorfals.

THE “C OMPREHENSIVE STRATEGY”

Shortly after the release of the Zeid Report, thedés-Secretary-General for Peacekeeping
Operations asked OIOS to survey the state of diseighroughout DPKO field missions. The
subsequent OIOS report, issued in March 2006, fabatl each mission exhibited some clear
areas of weakness. The two main problems highligivere inadequate guidance on Department
policies and procedures at DPKO Headquarters, reufficient resources and skills among the
missions to implement and enforce conduct standfrds

Also in response to the Zeid Report, the Speciah@itee on Peacekeeping Operations offered
more specific recommendations that formed the bakia comprehensive DPKO strategy to

reduce SEA in all peacekeeping missiohBPKO’s comprehensive strategy is a “three-pronged”
approach involving prevention, enforcement, andesial action to repair damage wrought by

the misconduct of UN staff.

Prevention

The Department has made prevention a central fecubits efforts emphasize the need to clarify
the rules and standards of conduct applicable togdisonnel and to make them uniformly

43 A/59/710, para. 42.

4 A/61/841, para. 32.

45 A/63/767, annex II, A/63/841, para. 95.

46 United NationsReport of the Office of Internal Oversight Servioashe global review of discipline in field
missions led by the Department of Peacekeepingdfipag A/60/713, 8 March 2006, and A/60/862, paras. 4-5.

47 Periodic reports have assessed DPKO'’s progressrdawplementing each of the Special Committee’s
recommendations. At the time of writing, the latgpecial Committee report was tReport of the Special Committee
on Peacekeeping Operations and its Working Grouther2009 substantiveessionA/63/19, released 24 March
2009.
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binding. DPKO has also tried to ensure that allsiois staff are aware of the UN'’s rules and
standards. Toward this end, the 2003 “Directivegtanto be revised to reflect lessons learned
since then as well as requirements set out in diele&-G report to the GA addressing the unique
concerns of refugee or displaced women and on tleeption of human traffickinG. Other
steps have been taken to expand the reach of @is Bulletin, among them amending all legal
agreements with civilian peacekeeping personnelliaaduidelines for TCCs to make clear their
obligation to abide by the standards laid out @ Bulletin®® DPKO has also developed a code of
conduct video for use in induction and pre-deployinieaining that explains those standards
which are also being translated into all officeh¢juages of the UN and into twelve languages of
TCCs. DPKO staff also now receive mandatory ethiaming as part of a broader, ongoing
management training prograih.

Through the Conduct and Discipline Unit, DFS is king to apprise mission leadership of their
specific obligations and responsibilities under tBeG’s Bulletin and to integrate their
performance of those duties into the existing permce appraisal systeniThe Department has
been developing a comprehensive directive for semission leadership to offer clear guidance
on measures for combating SEA that they are exgeotémplement? and missions will soon
receive standard operating procedures for handiisgonduct cases. One important purpose of
these procedures is to “ensure that misconductidfiems ... staffing decisions” related to UN
peace support operations, and to prohibit the iteocemt, hiring, reassignment, or promotion of
individuals found guilty of serious misconduct. 8arly, any hiring or reassignment would be
suspended for individuals under investigation foisaonduct until the investigation has
concluded® With the approval of the UN Policy Committee, DPKilanned to release an
amended policy directive regarding the appointmensenior leadership and to develop job
profiles to clarify the experience and expertisguired for senior positior.

The UN also has established conduct and disciplimés in nearly all of its peacekeeping
operations and in a number of political/peacebngdinissions. Comprising over 60 professional
staff in 14 operations in 2008, the units condtaintng on UN standards of conduct and receive
all initial allegations of misconduct in missiora|ocating allegations to Category | or Il and
making recommendations for onward investigationdd@S or the relevant mission component
(Special Investigations Unit for civilian staff;ternal Affairs Unit for police; or Provost Marshall
for military personnelj®> The teams report directly to the mission head amedresponsible for
promptly informing her or him of all allegations sérious misconduct lodged against a member

48 AJ60/862, para. 37. United Nation&/orld Survey on the Role of Women in DevelopmempiRof the Secretary-
Genera] A/59/287, 3 September 2004, 4.

% See Annex Table A-1.

%0 United Nationsimplementation of the recommendations of the Sp€cimmittee on Peacekeeping Operations,
AddendumA/60/640/Add.1, 29 December 2005, paras. 32-3BAdfA1/668/Add.1, para. 63(a).

51 A/61/668/Add.1, paras. 27-30.

52 AJ61/957, para. 29. The Senior Leadership Indudfoogram is now mandatory for all staff deployedtN
missions at or above the D-2 level.

53 A/61/668/Add.1, para. 13.

54 A/61/668/Add.1, paras. 27.

%5 United NationsComprehensive report of conduct and disciplinelidirig full justification of all posts, Report ofeth
Secretary-GeneralA/62/758, 20 March 2008, paras. 23-28.
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of the mission’? They pass on allegations to relevant investigaividorities, and inform victims
and the local population as to the investigatioasults. The teams are supposed to liaise with all
components of their respective missions, for exampith mission Gender Advisors and Child
Protection Advisors, to promote a coordinated raspp and to create public information
campaigns designed to inform local people of thigihts and avenues for redréssAs these
teams have now been operating for at least twosyeamay be an appropriate time for an
independent panel to conduct an initial assessofdéheir effectiveness.

The UN is working further to increase the availdépibf capable and dependable individuals to
serve in UN field missions. It has acknowledged,eicample, the absence of a clear professional
career path for field mission personnel. One remmalybefore the GA by the UN Secretariat
proposed to establish a 2,500-person standing itppaic civilian peacekeeping personril.
Related efforts have included creation of a profesd development framework with targeted
training programs and opportunities for gainingfessional experience.

Enforcement

DPKO efforts to improve enforcement of UN condutanslards have emphasized mission
mechanisms for receiving complaints and trackidgpfeup action. All heads of missions have
appointed staff members to serve as “focal poirits”oversee receipt and processing of
complaints. Procedures stress confidentiality,udiclg designation of private rooms for hearing
complaints, telephone hotlines, secure email addsgsand locked drop boxes. The focal points
are instructed to take stock of local cultural guditical-economic circumstances in designing
strategies that will be accessible to and matchriseds of local population$.Once again,
assessment of the effectiveness of these procedesescially from a public perspective, would
be appropriate at this point.

DFS and DPKO have been constructing a databageafiking and reporting on all allegations of
misconduct lodged against any staff member of aceleseping mission. The web-based
“CyberArk” system will allow authorized users in &tijuarters and in the missions to monitor
the types of misconduct alleged and the rate afrteg of each type, as well as maintain a list of
persons banned from future UN employment owingitisgantiated miscondutThe UN is also
considering collecting DNA samples from all peaegkeg personnel for use in any
investigations in which they are involved duringitrdeployment®

56 A/60/862, paras. 38-53.

57 As of mid-2008, conduct and discipline teams wenglace in UN missions in Céte d’lvoire, DR Condiiberia,
Kosovo, Haiti, Jammu and Kashmir, Sudan (UNMIS B€NAMID), Burundi, Sierra Leone, Central African Régic
and Chad, Iraq, Lebanon, Nepal, and Afghanista62/&090, para. 20.

%8 United NationsReforming the Field Service category: Investingieeting the human resources requirements of
United Nations peace operations in the twenty-fiessitury A/61/255/Add.1, 22 August 2006, para. 25.

% A/60/862, para. 19.

50 A/62/758, para. 21.

51 After the December 2006 high-level UN meeting erusl exploitation and abuse, Prince Zeid obsetivat “There
was some discussion within the Secretariat abouA BAinpling which | personally believe is absolutappropriate,
... the idea being that anyone who serves in thd fiebvides a sample of their DNA and on completibduty that
sample is returned to them. It makes investigateasser and it is a considerable deterrent.” “UNthoneeting aimed
at tackling problems of sexual abuse by field pensd,” UN News Servigel December 2006.
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None of these measures, of course, amounts tocemnfi@nt in the sense normally understood in

the phrase “law enforcement,” because the UnitetioNs has not, as yet, been accorded such
enforcement powers by its member states in peapelgesettings. We return to this issue below

in our review of the UN’s groups of legal expertsmnissioned to address the subject, and in
Chapter 3, in the discussion of barriers to mogresgive jurisdictional changes.

Remedial Action

Remediation efforts include new standard operagngcedures for publishing information

regarding allegations of misconduct, particularlyAS and the results of investigations into such
allegations. Guidelines include information on htmsnform local populations about the UN’s

zero-tolerance policy regarding sexual misconduntt an how to lodge complaints with field

missions>?

The UN is also finalizing a strategy for providingedical or mental health services to victims of
sexual abuse. Pending implementation of that pfassions have instructions to refer victims to
“medical and psychosociaBervices available locally and to cover the costthose services
from their existing budgefS.

In addition, reforms reflect UN recognition thatmmizing the day-to-day challenges of living

and working in a complex peacekeeping operation azanribute to reduced misconduct. In a
January 2008 report on welfare and recreation ndedsighout UN peace operations, the S-G
noted that:

Instances of failure of peacekeeping personnela@asure up to the prescribed standards
of conduct not infrequently have to do with so@all psychological challenges that face
them in the broken societies amidst which they &wel work. The proportionally higher
incidence of misconduct among categories of pemslomno are deployed individually
and, therefore, are unable to draw on social reiefments, and moral checks and
balances that go with deployment as formed bodies examplé‘.1

The 2008 report includes recommendations for ireengawelfare and recreational opportunities,
including the establishment of a commissary, or garable “post exchange,” in each mission;
increased access to the Internet for email andopatsuse; and development of minimum
standards for welfare and recreational faciliffesThe review of mission needs is the latest step
in a series of UN efforts to improve living conditis in peacekeeping missions as one part of a
strategy to improve conduct and discipline ovefall.

52 A/61/668/Add.1, para. 8.

53 A/60/862, paras. 23-24. The utility of referrinigtims to locally available services likely woule bmited by the
scarcity of such services in settings where peappa@t operations exist.

54 United NationsComprehensive review of the welfare and recreatieeds of all categories of peacekeeping
personnel A/62/663, 24 January 2008, para. 45.

% A/62/663, paras. 30, 32, 39, and 51.

% A/62/663 para. 2. DPKO, for example, developed disseminated standard operating procedures obliskiag
welfare and recreation facilities in 2006 and 208/6.1/957, para. 26.
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Are these measures having an impact? SEA allegatippeared to have dropped by two-thirds
between 2006 and 2007 and another one-third bet@@@n and 2008, but other allegations of
serious misconduct held steady in 2007 and ro#eeifirst half of 2008. The system put in place
since 2005, although better at culling bad apptas, impose nothing more than administrative
sanctions and, in the case of UN police, cannathreven that far, merely repatriating suspect
individuals or units. The restructured UN systenmindérnal justice, slated to start functioning in

late 2009, will, however, both professionalize intd justice and potentially offer a bureaucratic
home to UN personnel who would support the hybyistesm of criminal justice proposed for

peacekeeping operations in Chapter 4.

BROADER RESTRUCTURING OF THE UN ADMINISTRATIVE JUSTICE SYSTEM

In trying to build administrative tools to fight stonduct, the UN’s peacekeeping department(s)
were working in a larger institutional context tlzan only be described as dysfunctional—and
was so described in the report of the Redesign IPanethe United Nations system of
administration of justice, a six-member expert gronandated by the General Assembly in April
2005 and appointed by the Secretary-General. ThelReegan its work in February 2006 and
issued its report and recommendations five montier.l What it recommended was the
wholesale restructuring of the UN internal justsystem for the first time in six decades. Unlike
preceding reports of the Secretary-General onubgest, it did not attempt to tweak this or that
detail of the system, and it did not mince words.

An overwhelming majority of stakeholders consulbgdthe Redesign Panel believe that
the present system, established early in the fifth@ Organization over half a century
ago and based largely on a peer review mechaniswhich participation is voluntary,
has outlived its relevance. The time has come twhaul the system rather than seek to
make marginal improvements. Staff members, inclyidataff unions and managers,
voiced strong support for a professional, indepahdad adequately resourced system of
internal justice that guarantees the rule of lawhimithe United Nations. The Redesign
Panel stresses that the effective rule of law & thited Nations means not only the
protection of the rights of staff members and mamagnt, but accountability of
managers and staff members alike.

[E]stablishing a professional system of internatige is essential if the United Nations is
to avoid the double standard—which currently existghere the standards of justice that
are now generally recognized internationally anat tthe Organization pursues in its
programmatic activities are not met within the ®éariat or the funds and programmes
themselves. These international standards incloéeight to a competent, independent
and impatrtial tribunal in the determination of agma’s rights, the right to appeal and the
right to legal representation. . . . That the adstiation of justice in the United Nations

lags so far behind international human rights sdathsl is a matter of urgent concern
requiring immediate, adequate and effective renedigon®’

The Redesign Panel stressed, further, that “refurthe internal justice system is a sine qua non
for broader management reform of the Organizatlolarge part of the current management

87 United NationsReport of the Redesign Panel on the United Natiysgem of administration of justio&/61/205,
28 July 2006, paras. 6, 9, 11.
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culture in the Organization exists because it isumalerpinned by accountability. Accountability
can be guaranteed only by an independent, profedsamd efficient internal justice systeffi.”

The Panel proposed the creation of

a new, decentralized, independent and streamlipstegrs by strengthening the informal
system of internal justice, by providing for a sigamediation mechanism in the Office of
the Ombudsman and by merging the offices of the @fsinman of the United Nations
and its funds and programmes; by establishing a, fiemnal system of justice that
replaces advisory boards with a professional anémtealized first-instance adjudicatory
body that issues binding decisions that eitherypeain appeal to [a new UN Appeals
Tribunal]; and by guaranteeing “equality of arm#ius ensuring for all staff members
access to professionalized and decentralized tegadsentatiof’

Shortly after the Panel’s report was releasedPiyguty Secretary-General received feedback on
its recommendations from 47 offices in the Seciatand other UN funds and programs. The

Staff-Management Coordinating Committee (a consglbody set up under the UN Staff Rules)

met for a week in early 2007 to consider this femtth leading to a nearly-complete endorsement
of the Redesign Panel’s proposals, expressed agieafrom the Secretary-General to the General
Assembly in late February. The Assembly in turnagadd the restructuring in early Apfil.

For the purposes of this report, these changesesadral important precedents. First is the
creation of a professionalized UN justice systerthwai two-tiered administrative judiciary—the
UN Dispute Tribunal and the UN Appeals Tribunal—dted within a new Office for the
Administration of Justice headed by a senior mameage-level official (D2 level). Second is the
principle of decentralization—judicial panels angbgorting registries will be established in New
York, Geneva, and Nairobi. Third is the notion thadges will travel, if necessary, to preside
over hearings in cases arising in regions lackimistime panels. Fourth, UN peacekeeping
operations and special political missions are raizegl as having special needs; indeed, a major
emphasis throughout the reform has been the gldlincreasingly field-based nature of the
UN’s work. (Twenty-one new positions were propotebde added to the staffs of missions in the
DRC, Sudan, Liberia, and Timor-Leste, nine relatiog reinforced Ombudsman function, nine
dedicated to staff legal assistance, and thredefgal/disciplinary advice to heads of mission).
Finally, the new system reaffirms the primary intigestive role of the Office of Internal
Oversight Services regarding allegations of seriissonduct

%8 A/61/205, para. 13.

9 A/61/205, para. 14.

0 United NationsReport of the Redesign Panel on the United Natiysgem of administration of justice, Note by the
Secretary-GeneralA/61/758, 23 February 2007, paras. 2—4; and driitations General Assembly Resolution,
A/RES/61/261, decided 4 April 2007 and published®p@il 2007. The GA stressed that the new system twde
“consistent with the relevant rules of internatibias and the principles of the rule of law and ¢wecess....” (Op.
para. 4)

T A/61/758, paras. 18, 20; and United Natiohdiinistration of Justice, Report of the Secret@sneral A/62/294,

23 August 2007, paras. 103, 108, and 153, and Axfhlex
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The new system is to have broad scope, applyird) &iaff of the Secretariat plus UN funds and
programs? It also will apply to “non-staff personnel,” inaing United Nations Volunteers,
consultants, and individual contractors. It wiltheowever, encompass employees of contractors,
“type Il gratis personnel” (who are seconded anil fiy governments), or military or police
personnel of peace operations. Altogether, the system of administrative justice will apply to
an estimated 100,000 persons worldwide. It wasatelcome into effect in January 2009 but
delays in hiring and other issues led the Fifth @uttee to reset the start date to 1 July 2609.

GROUPS OFLEGAL EXPERTS ON CRIMINAL ACCOUNTABILITY

Two months after the General Assembly approvednardate of the Redesign Panel, it endorsed
the recommendation of the Special Committee on dékemping that the Secretary-General
establish a group of legal experts “to prepare aobmit to the General Assembly... a
comprehensive report” on (a) “... the best way to nsuge that ... United Nations staff and
experts on mission would never be effectively exefmpm the consequences of criminal acts
committed at their duty station, nor unduly peredizin accordance with due process;” (b) “...
whether, and if so how, the standards in the Sagréteneral’s Bulletin ... could bind [military]
contingent members ... prior to the conclusion ofeamarandum of understanding” with a troop
contributing state; and (c) “ ... ways of standamizithe norms of conduct applicable to all
categories of peacekeeping personnel ...” with paleticattention to SEA?

With these controversial marching orders, two gsoapexperts were appointed in succession.
The first five-member group addressed topic (a)levtiie second three-member group (with two
members carried over from the first) addressedcsofld) and (c). The first group was appointed
in October 2005 and finished its work in March 2006t its report was not published until the
following August with a footnote attributing the ldg to “additional technical and substantive
consultations”—a diplomatic way of flagging extesgsinfighting within the Secretariat and/or
among member states on the language and contém @fst group’s report. Work on topics (b)
and (c) did not even begin until issues in thet fieport were resolved. The second group was
appointed in September 2006 and its report wasighdd the following December. A “Note by
the Secretariat” published in September 2007 eedorsnost of the first group’s
recommendations, while the work of the second gtedgo major conduct and discipline-related
revisions in the basic Memorandum of UnderstandM@U) signed by the United Nations with
each country that contributes military units to pdacekeeping.

Report of the First Group of Legal Experts

In its August 2006 report, the first Group of Ledakperts favored giving the host state
jurisdictional priority for prosecution of miscontucases against UN mission personnel,

2 Funds and programs included are the UN ChildrEnisd (UNICEF); Development Program (UNDP); High
Commissioner for Refugees (UNHCR); Population FUaNFPA); and Office for Project Services (UNOPS).

3 AI62/294, paras. 11 and 14-17; also United Nati8dsninistration of justice: further information reiged by the
General AssemblyA/62/748, 14 March 2008, para. 7 and General AbsgResolution 63/253, 17 March 2009, para.
27.

" United NationsReport of the Special Committee on Peacekeepinge®pes and its Working Group, 2005
substantive session (New York, 31 January-25 Fepr2@05), 2005 resumed session (New York, 4-8 2p€ib)
Supplement No. 19, A/59/19/Rev.1, para. 40 (a—b).Géneral Assembly Resolution, A/RES/59/300, 22005.
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acknowledging potential judicial and legal incapiasi but urging against a presumption of
inadequacy in all cases. The Group also urged ttiatinternational community consider an
international convention that would require stati@sexercise extraterritorial jurisdiction over
their nationals who participate in UN PSOs, pattidy in those cases where one or more
elements of the host state’s criminal justice systeere not up to the task.

Emphasis on Host State Jurisdiction over Missiors&enel

The Group offered four chief reasons for promofiragt state primacy in prosecution: (1) it is
standard practice for states to prosecute crimesrgtted in their territory; (2) holding trial in ¢h
country in which an alleged crime was committed] #rerefore in which the relevant witnesses
and evidence are usually located, avoids the adaiticosts and logistical challenges that would
arise from holding a trial elsewhere; (3) UN persalireceive privileges and immunities to work
in states other than their own on the basis oftdigation to respect local laws and therefore must
be held accountable if they violate local laws; &hdtrying UN personnel in the host state lets
the local population see justice being served aathamstrates the UN’s commitment to
implementing the rule of law.

The Group recommended a number of ways to userexistcal apparatus in prosecuting while
preserving respect for international human righdems. This included a model for shared state
jurisdiction that would use elements of the hositestcriminal justice system that meet
international standards (investigative institutiofts example) and elements of the sending state
criminal justice system, otherwideThe Group also suggested ad-hoc arrangementshaith
states to try UN personnel, if they at least teraplyr adopted practices and procedures that met
international standards, and hybrid internationblinals that would be part of the domestic legal
system but have “international elements” involvednivestigations, prosecution, adjudication, or
detention of accused persons—wherever the dormmgtiinal justice system was weak or failed
to meet standards of international humanitarian’faw

The idea of hybrid tribunals, also considered i Freid Report’ appears to have some traction
in the discussion on improving accountability of@Bersonnel outside military contingents and
possibly formed police units. Hybrid tribunals dasave the benefit of stimulating buy-in of the
local population and make the court appear lessdikmechanism imposed by outside will and
design. Involving local elements furthermore cacilitate long-term development of local
judicial capacity by giving local parties an oppmity to gain experience and expertise through
their work with the hybrid courts. Because they ldouse existing domestic judicial facilities,
hybrid courts could also give internationals invemhvin judicial reform additional insight into the

S A/60/980, summary and paras. 27, 62.

8 |bid., para. 27.

" Ibid., paras. 40-42. Theontributing statesending stateor state of nationalitpf a staff member or expert on
mission with a UN peace support operation is thantry which could prosecute the person in quest®a national or
permanent resident

8 The Group noted that this could be seen as a datahdard of prosecution—one for UN personnelaamodher for
host country nationals—but noted that military persel already are subject to separate jurisdiaimhthat even a
double standard is preferable to the de facto intp@atiowed by current practices. Ibid., paras. 29,and 33.

® A/59/710, para. 89.
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specific needs and traditional practices that refefforts should take into account in a particular
mission are&’

It is indeed vital to utilize the legal structurasd traditions of host states to the extent possibl
and hybrid courts can be one tool for doing sogxpieriences of peace operations in recent years
suggest the challenges inherent in this approaohr Fajor UN missions with 10,150 non-
military personnel serve in locales where “ruldasf institutions have ceased to operate” (DRC,
Liberia, and Céte d’lvoire) or “are largely dysfaiomal” (Haiti).2* Since these characterizations
were made in 2006, the United Nations and Africanod have deployed an additional 5,000
police and civilian mission personnel in supporttef AU-UN Hybrid Mission (UNAMID) in the
largely lawless conditions of Darféfr.Local justice institutions in such situations wabih all
likelihood fail any objective assessment of thdiliaes to meet international human rights
standards at any stage of the criminal justicegasec

Efforts to strengthen justice institutions in postiflict states with the goal of helping them meet
standards of international human rights law theeefthould be central tasks of peacebuilding,
and DPKO has taken initial steps to compile goatiices for doing s& The recommendations
offered in Chapter 4 of this paper also affirm importance of building up and partnering with
local institutions of justice, recognizing that posenflict criminal justice institutions are often
severely dysfunctional and may have been sevemgiaired before the conflict, and potentially
even a sourcef conflict.

Advocacy of Extraterritorial Jurisdiction

The approach of the first Group of Legal Expertghte problem of host state deficiencies in
criminal justice was to propose that “all Statesudti establish jurisdiction over serious crimes
against the person, in particular those involviegusal exploitation and abuse, committed by their
nationals in peacekeeping operatioffsTo provide a “sound legal basis” for non-host estaio
exercise legal jurisdiction over UN personnel whe alleged to have committed crimes while
employed with DPKO field missions, the Group calledan international convention obligating
states parties to establish extraterritorial judsdn over their nationals and generating
agreement that states parties will “extradite arspcute” individuals who are alleged to have
committed a crime. The Group asserted that crirpadjcularly sexual crimes, committed by

8 Hybrid courts to date have been created mostiie with violations of international law, and haath strengths
and weaknesses, as a number of legal scholarsote®. For a sampling of that work, see Etelle RoHnet,
“Restructuring Hybrid Courts: Local Empowerment aational Criminal Justice Reform&rizona Journal of
International and Comparative La{23, 2) 2006:347—-435; Sarah M. H. Nouwen, “Hyl€iourts: The hybrid category
of a new type of international crimes couttitrecht Law Rev(2,2), 2006: 190-214; and Laura Dickinson, “The
Promise of Hybrid Courts American Journal of International La{@7, 2) 2003: 295-310.

81 Scott N. Carlsori,.egal and Judicial Rule of Law Work in Multi-Diménsal Peacekeeping Operations: Lessons-
Learned StudyReport for the DPKO Peacekeeping Best Practieeidh, March 2006, Section 2 (footnote 4). United
Nations, “Peacekeeping Operations Background N&& June 2007, www.un.org/Depts/dpko/dpko/bnote.htm

82 United NationsReport of the Secretary-General on the on the gepémt of the African Union-United Nations
Hybrid Operation in DarfurS/2008/781, 12 December 2008, paras. 17-43.

83 primer for Justice Components in Multidimensionehpe Operations: Strengthening the Rule of Laweyhp. Scott
N. Carlson (New York: UN DPKO, December 2006). Refimg judicial processes is also a foundationgh sbevard
reducing corrupt government practices. Alix J. Boarg William J. Durch, Margaret Midyette, Sarah &aand Jason
Terry, Mapping and Fighting Corruption in War-Torn Stai@¥ashington, DC: Stimson Center, March 2007).

84 A/60/980, para. 47.



William J. Durch, Katherine N. Andrews, and MadelL. England 21

peacekeeping personnel in states emerging fromlicomfarranted a response similar to that
given crimes considered violations of internatiomalv. The Group acknowledged that a
convention would likely take a long time to entatoi force and would only bind those who
signed it. Ad interim, it noted, the GA could passesolution calling on UN member states to
establish jurisdiction over crimes committed byith®tionals in peacekeeping operations, and
the United Nations could make willingness to exacisuch jurisdiction a criterion for
recruitment of peacekeeping persorifiel.

The September 2007 Note by the Secretariat sumpdtie concept of a convention on
extraterritorial jurisdiction and also the extemsimf such jurisdiction to all UN personnel “in the
area of a United Nations operation,” not just tossion personnéf. Globally, laws on
extraterritoriality for non-military personnel, akdowledge of them, are at present a patchwork.
In January 2008, the General Assembly passed htiesothat urged all member states to adopt
extraterritorial jurisdiction for UN officials andxperts on mission and requested information
from member states on laws already in pfid@@ver the next eight months, the Secretary-General
received information on extraterritorial jurisdimi laws for 28 states, 26 of whom already have
laws in place that conceivably would apply to UNicéls and experts on mission for ordinary
crimes (see Annex Table A-¥) . Additionally, at the behest of the Swiss governtremd the
International Committee of the Red Cross, 17 stageently have agreed to the Montreux
Document, which, while not legally binding, laystauniversally applicable laws regarding
accountability for private military and security ntractors, as well as best practices, which
include legislating extraterritorial jurisdicti§i As encouraging as such responses may be from
37 countries (excluding overlap), nine of the tep police-contributing countries (Bangladesh,
Nepal, Pakistan, Nigeria, Ghana, India, Senegalayé&, and the Philippines), which sent over
half of the 10,300 UN police deployed in March 20@d not submit information to the
Secretary-General and are not participants in tbatMux Document.

The September 2007 Note argued that the Secretdidanot and could not have criminal
jurisdiction, or even the capacity to conduct cnatiinvestigations; that these are legal capacities
reserved for its member states. Elements of theedrilations other than the Secretariat have
exercised criminal jurisdiction, however, either togaty or by UN Security Council resolutions
invoking Chapter VII of the UN Chartét.Although the international tribunals for Rwandalan

8 |bid., paras. 45(e), 53-57, and 64-65.

86 United NationsCriminal accountability of United Nations officiadsd experts on mission, Note by the Secretariat
A/62/329, 11 September 2007, summary and parad.8l&nd 44.

87 United NationsCriminal accountability of United Nations officiadsd experts on mission, General Assembly
Resolution A/RES/62/63. 8 January 2008, paras. 3,10.

8 United NationsCriminal accountability of United Nations officiadsid experts on mission, Report of the Secretary-
General A/63/260, 11 August 2008.

8 Montreux Document on pertinent international leghligations and good practices for states relatdperations

of private military and security companies duringned conflict 17 September 2008, www.icrc.org/web/eng
/siteeng0.nsf/htmlall/montreux-document-170908 hEiher states have joined the Document sinaeligsise.

9 See, for example, United Natiognal Act of the United Nations Diplomatic Confecerof Plenipotentiaries on the
Establishment of an International Criminal Courgrok at RomeA/CONF.183/10, 17 July 1998, entry into forcettué
Rome Statute of the ICC, 1 July 2002 (www.icc-cpiMenus/ICC/Home); see also United NatidBecurity Council
ResolutionsS/RES/827, 25 May 1993, establishing the Unitatidws International Criminal Tribunal for the Fam
Yugoslavia (ICTY); S/RES/955, 8 November 1994, lglisaing the United Nations International Crimiffalbunal for
Rwanda; S/IRES/1244, 10 June 1999, establishingtited Nations Interim Administration Mission in Kovo;
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the Former Yugoslavia had jurisdiction only oveulations of international law (e.g., war crimes
and crimes against humanity), the executive masdzt&N transitional administration missions

in Kosovo and Timor-Leste gave them jurisdictioreowrdinary crime within their areas of

operation that was applied to mission personnelv&igh the implications of these precedents,
in Chapter 3, for operations lacking such comprslverf‘executive” mandates.

Report of the Second Group of Legal Experts

In its December 2006 report, the second Groupradlseveral methods for making the standards
in the S-G’s Bulletin binding on members of natiomdlitary contingents “in the period prior to
the conclusion of a memorandum of understandingtber agreement or action by a troop-
contributing country that incorporates those statglin a legally effective way under its national
laws.”™ This Group also examined the feasibility and ytibf standardizing broader norms of
conduct applicable to all categories of peacekegpersonnel. The Group argued that it was
“neither necessary [n]or practical” to create agknset of norms to govern the conduct of all
categories of peacekeeping personnel since, evéheifsame standards were applied to all
categories of mission personnel, procedures faiglise and consequences for violations would
continue to vary across the categorfes.

On the other hand, the Group thought that standaginorms of conduct in some areas could be
useful and offered “options” for standardizing nermlated to any issue that could “prejudice the
operation of a peacekeeping mission and/or adweisgdact on the credibility of the United
Nations,” SEA being on&.

The Group concluded by supporting the creation o$tandard guide that would outline
behavioral expectations for all categories of peagerations personnel. The first approach to
achieving this was to amend one of the documenrds pleacekeepers receive currently as
guidelines on UN standards of conduct and integfitye Are United Nations Peacekeepers.”
(The other such guide for peacekeeping personrgkisTen Rules: Code of Personal Conduct
for Blue Helmets,” referred to simply as the “Tenl&.®) The Group recommended minor
changes to “We Are United Nations Peacekeeperd”’ dbald make it applicable to all PSO
personnel, and suggested changing the title to ‘Ave United Nations Peace Operations
Personnel.” The Group’s second proposed approashtavdevelop a new document that would
contain at least the subset of nhorms common toasdigories of UN personnel; it would replace
the two current documents.Designed as a pocket guide, the new set of gueelcould be
issued as a Secretary-General’'s Bulletin to leriddttainty of status™—which the Group found

S/RES/1272, 25 October 1999 (establishing the driitations Transitional Administration in East Timand
S/RES/1315, 14 August 2000, establishing the SpEciart for Sierra Leone.

%1 United NationsMaking the standards contained in the Secretarydgats bulletin binding on contingent members
and standardizing the norms of conduct so that #reyapplicable to all categories of peacekeepiagspnnel
A/61/645, 18 December 2006, para. 1(a).

92 bid., para. 46 and note 27.

% |bid., para. 47.

9 A/59/710, para. A.19.

% A/61/645, paras. 53-59.
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lacking in existing conduct guidelines—and to reiak a sense of common purpose among all
mission member¥.

The UN has moved forward with the Group’s first eggerh. The Special Committee endorsed
the expanded conduct standards, recommending thagded to a revised model MOU for troop
contributors. The MOU establishes the terms andlitions for all contributions of personnel,
equipment, and services related to formed militanjts (military contingents). The General
Assembly in turn accepted the Special Committeet®@mmendations. Henceforth, the UN will
seek guarantees from the relevant government ®urerthat all national contingent members
receive pre-deployment training on UN conduct stéads;, ensure that commanders of national
contingents “take all reasonable measures” to eafthre conduct standards and report infractions
to the mission Force Commander; play a cooperatng constructive role in any investigations
launched concerning a member of its national cgetitt exercise disciplinary and legal
jurisdiction over contingent members with respextacts of misconduct; and keep the UN
informed of actions taken upon repatriation of pargl and the status of progress in each Yase.

We note that rules for locally-hired mission stéfhational staff’) need to account for the
particular circumstances of local nationals workiiog the UN. The S-G’s Bulletin strongly
discouraged sexual relationships between “UN stafl beneficiaries of UN assistance, since
they are based on inherently unequal power dynaifii@&hat the bulletin does ngrohibit such
relationships might reflect the fact that UN missianclude substantial numbers of national staff,
increasingly including national professional offigelt is to be expected that locally hired stdff o
UN missions should have greater freedom than iatemal personnel to develop relationships
with members of the host population. But the faett they come from the same population does
not negate all concern for exploitative relatiopshilndeed, a joint report in 2002 from the UN
High Commissioner for Refugees and the United Kamgaffice of the NGO Save the Children
found that “male national staff’” members of humanén agencies were the subject of most
allegations of exploitation from the refugee pofiolas they served. It might therefore be useful
to explain clearly what it means to be a “beneficiaf UN assistance,” which could help to
clarify, in turn, the expectations of local andeimtational staff alike, and to provide reasonable
guidelines on relationships between national staffl non-staff nationals, whether associated
with the mission (for example, as contractors)air n

UN TRANSITIONAL ADMINISTRATION , THE BRAHIMI REPORT, AND THE
“M oDEL CODES’ PROJECT

Much of the debate about conduct and disciplinel operations revolves around the issue of
jurisdiction, and the elephant in the room duringsindiscussions is the question of jurisdiction

% |bid., para. 50.

7 United NationsReport of the Special Committee on Peacekeepinga@mes and its Working Group on the 2007
resumed session, New York, 11 June 2887ex, A/61/19 (Part Ill), 12 June 2007. A/RES/@I/B, para. 2.

% ST/SGB/2003/13, para. 3.2(d).

% United Nations High Commissioner for Refugees Sade the Children-UK\ote for Implementing and
Operational Partners: The Experience of Refugeddtém in Guinea, Liberia and Sierra Leone basedrtial
Findings and Recommendations from Assessment Mig2i@ctober - 30 November 20@6 February 2002,
www.reliefweb.int/rw/rwb.nsf/AlIDocsByUNID/6010f9e8t651¢c93¢c1256b6d00560fca.
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for the United Nations itself. There is a precedentsuch UN criminal jurisdiction in the two
UN executive missions in Kosovo and East Timor.ekd] because of an early and critical
problem faced by both missions—the unexpectedlytartious issue of “applicable law"—the
UN’s head of mission in both placégcamethe law: Albanian Kosovars (90 percent of the
population), rejected the Serbian laws under whindy had been systematically oppressed for
more than a decade, while East Timorese rejectedccttonial Indonesian law that had been
imposed upon them for the previous quarter-centlitye United Nations stepped into its
temporary governing role without a criminal codecode of criminal procedure of its own to
apply in lieu of the rejected historical codes.slgieatly hampered these operations in their early
months, and both Heads of Mission resorted to mgsuiinding regulations based on their
mandates alone, as the need for rules became appdes functional codes of criminal law and
procedure, police procedures, and detention proesdween available when those missions first
deployed, and been built into their mandates bySbeurity Council, these codes could have
enabled quicker fixing of local legal codes andcedures with the assistance of the UN
missions, adapting the codes to international hunggms and humanitarian law standards. Their
use could have enabled these operations to be effeaive, faster, while maintaining a greater
aura of local legitimacy and competence.

In response to these experiences—detailed in cable¥N Headquarters in support of the work
of the Panel on United Nations Peace Operatiores Blahimi Repoff®—the Panel called for
the development of an “interim legal code” for usefuture such UN missions. It would be
designed specifically to bridge the gap betweetinirinarchy and the development of a national
legal code on the basis of which local governanm@ldc resume. The Panel reasoned that a
readily available interim code, as part of a “comninited Nations justice package,” would also
allow for pre-training of mission personnel and ghexpedite the process of setting up a
transitional administratioff"

A very reluctant UN Secretariat shunted this chmgjée from its Office of Legal Affairs to the
Office of the High Commissioner for Human RightsHOHR) in Geneva, to which the General
Assembly offered funds for one half-time persoroversee the entire task—a recipe for a quiet
bureaucratic demis&? In August 2001, however, the United States Institof Peace in
Washington and the Irish Centre for Human Rightghat National University of Ireland in
Galway took up the gauntlet and, in collaboratiath@dHCHR and the UN Office on Drugs and
Crime (UNODC), initiated théModel Codes for Post-Conflict Criminal Justice Radij(“model
codes project’}%

As the project developed, discussion of the needpfe-packaged legal codes shifted from a
focus on their utility in UN transitional adminiations to their potential value in reforming post-

190 The informal name refers to the Chair of the pad®l Under-Secretary-General Lakhdar Brahimi. Usikations,
Report of the Panel on United Nations Peace OpenatiA/55/305-S/2000/809, 21 August 2000.

101 |pid., paras. 83, 81.

192 william J. Durch, Victoria K. Holt, Caroline R. Be and Moira K. Shanahaiihe Brahimi Report and the Future
of Peace Operation@Vashington, DC: Henry L. Stimson Center, Decen#t¥)3), 34—-36.

103 v/ivienne O’Connor and Colette Rausch, eds. withd4doerg Albrecht and Goran Klemenditgdel Codes for
Post-Conflict Criminal Justice/olume 1: Model Criminal Cod@Vashington, DC: United States Institute of Peace
Press, 2007).
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conflict criminal law and procedure more generalig-ether words, what started conceptually as
a tool to facilitate temporary international gowemoe became a set of best practices or
international baselines for national law and pragtialthough it might still well-serve its initial
objectives’™ The drafters of the model codes drew from theitective experience in post-
conflict legal reform to make the codes usefulie $pecific needs of post-conflict states and to
provide adequate guidance on implementation. Degitliat the project’s time would not be well
spent by developing laws to govern every type tdrfe included in standard criminal codes, the
project focused on the types of offenses prevalergost-conflict states and on offenses that
existing laws likely would not have adequately qeed®

The model codes are designed to support a rangefafm tasks in post-conflict states. The
authors describe the utility of the model codesemeral hypothetical scenarios, which include:
supporting long-term plans to modernize an enggal framework; filling specific gaps in state
laws or procedures so as to bring them into compéavith international human rights standards;
and providing baselines for states wishing to distala new chamber, tribunal, or court for
tackling pressing crime problems such as humarfidkafg, organized crime, or political
bribery°® Those involved in the model codes project do mespme that the codes provide the
best or sole option for revising legal codes orcpoures, but that they represent sample laws or a
“useful example” that could be used in conjunctigith other sources or as a starting point for
debate in the drafting of new legal provisidfs.

The complete model codes package will consist of fimtegrated texts: (1) a fundamental
criminal or “penal” code setting out what acts ddoge crimes, general principles of criminal
law, guidelines for personal criminal responsipjliand appropriate penalties; (2) a model code
of criminal procedurgsetting out rules and procedures for investigating adjudicating criminal
cases; (3) a model detention act on laws and puwesdor detaining individuals, both pre-trial
and post-conviction; and (4) a model police povaatoutlining the powers and duties of police
services regarding both criminal investigations araintenance of public ord&f

Members of the model codes project team devotediderable effort to avoiding reformers’
tendencies to impose one set of rules or beliefotiers in a patronizing manner or with
indifference to cultural variances. In order toilitate the codes’ suitability to a broad range of
countries, the project’s three-phase process edgagédiverse assortment of practitioners and
scholars. In the first phase, a core group engagednsultative meetings that produced the first
set of draft model codes. The second phase begharavgeer review involving over 300 experts
with varying legal backgrounds, from criminal lashslars to defense lawyers, and from human
rights advocates to police officials. Discussiomsorporated a wide range of cultural and legal
perspectives, such as a meeting “focusing on Islamountries” that “reviewed the
substance...from a Shari'ah law perspective;” a rtaild in Bangkok that “examined the

1% bid., 6-7.

195 pid., 10. For the purpose of basing a UN crimijuatice system on the model codes, the lattenited a list of
criminal offenses sufficiently comprehensive to eouffenses that would occur in UN field operations

1% bid., 11-16.

97 |bid., 9.

108 |hid., 8. See also, by the same editdslume Il:Model Code of Criminal Procedui@ashington, DC: United
States Institute of Peace Press, 2008).
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potential utility of the codes and their compattpilvith Asian legal systems;” and consultations
at the International Corrections and Prisons Asdmn Annual General Meeting. The second
phase also included fieldwork consultations in Tirheste, Kosovo, and Nepal—with a focus on
learning lessons from the latter nation’'s experes one of the five leading PSO troop-
contributors—as well as in Liberia and Southern&utio test the potential usefulness” of the
model codes. Scholars and practitioners repregentie of law and human rights institutions in
eleven African nations were convened to discuss nioelel codes at an initial roundtable
discussion in Abuja, Nigeria, with a follow-up dission in London. The third phase integrated
suggestions and observations generated duringrttevio phases and expanded the associated
commentaries to enhance the “usability” and “resdemderstanding” of the codés.

Between present circumstances and UN implementatiosuch mechanisms are a number of
structural obstacles that must be surmounted ifthiged Nations is to develop effective means
of enforcing criminal penalties on mission membefso—as determined by due process—
deserve the imposition of such penalties. We ttesge obstacles in Chapter 3.

109 ynited .States Institute of Peace, “Model Codesfost-Conflict Criminal Justice,” project history,
www.usip.org/ruleoflaw/projects/codes.html.
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CONTINUING BARRIERS TO BETTER CRIMINAL
ACCOUNTABILITYIN UN PSGQGs

T he barriers to effective criminal accountabilityiofernational civilian staff and experts on
mission in UN PSOs arise partly from issues witholividual states—host states and states
of nationality—partly from the environments in whithese missions operate, and partly from
within the UN system itself. While UN reform efferthave achieved some progress in
overcoming those barriers, there remain significagstemic and situational accountability
deficits surrounding the Organization’s peacekegm@ndeavors. This chapter looks at each of
these in turn.

STATE-RELATED BARRIERS

The criminal justice systems in states hosting PSf8spreviously noted, are often weak or
completely collapsed. Because of the de facto remqént that UN personnel only be subject to
judicial processes that satisfy basic internationaiman rights standards, the capacity gaps
common in post-conflict states further reduce ikelihood that mission hosts will be able to
support UN accountability strategies. Both reaswmh @netoric imply that the UN does not want
to turn over its staff to a legal system known &petrate abuses against defendants. The Zeid
Report states, “In respect of staff and expertarission, the lack of a legal system in some
peacekeeping areas that meets minimum internattfmmabn rights standards makes it difficult
for the Secretary-General to waive the immunitgtafff accused of serious crimes in the mission
area.” The report also explains that the Gbhinvention on the Privileges and Immunities of the
United Nationgdid not anticipate UN staff working in places wier

the legal system was so devastated by conflict thao longer satisfied minimum
international human rights standards. In such césesuld not be in the interests of the
United Nations to waive immunity because its Chameguires it to uphold, promote and
respect human rights. In other words, it would Ipetin the interest of the Organization
for the Secretary-General to permit a staff mentbdye subjected to a criminal process
that did not respect basic international humantsigkandards:°

The General Assembly has since emphasized thatnalirmaccountability must be grounded in
international human rights standards. In a 2008luéisn, the Assembly

Strongly urgesStates to take all appropriate measures to enkatectimes by United
Nations officials and experts on mission do nougpunished and that the perpetrators of
such crimes are brought to justice, without prejado the privileges and immunities of
such persons and the United Nations under intermatilaw, and in accordance with
international human rights standards, including piteeess; [and]

110 A/59/710, para. 67(b), 87. See also Francoise ldampAdministration of Justice, Rule of Law and Demograc
Working Paper on the Accountability of InternatibRe&ersonnel Taking Part in Peace Support Operatigmepared
for the United Nations Economic and Social CounBilCN.4/Sub.2/2005/42, 7 July 2005, para. 62.
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Requestshe United Nations, when its investigations inegations suggest that crimes
of a serious nature may have been committed byedriitations officials or experts on
mission, to consider any appropriate measures izt facilitate the possible use of
information and material for the purposes of criahiproceedings initiated by States,
bearing in mind due process consideratighs.

While the problem with the host state is often latkapacity, with the state of nationality it may
be lack of jurisdiction or greater interest in gdting than prosecuting its national(s). The Zeid
Report noted that troop-contributing countries wedectant “to admit publicly to acts of wrong

doing . . . ,*?and that this reluctance also can apply to p@eesonnel and other nationals on
UN duty. For example, an FPU whose members weeged to have killed two demonstrators
without cause in Kosovo in February 2007 was régaal by its government before the UN
investigation was completed, contrary to UN regsieand further investigations by national
authorities were unproductiv&’ If national investigations are completed, they riead to what

critics call “sham trials ¥

Occasionally the United Nations has received feekloa national disciplinary processes. Out of
221 cases of substantiated allegations againstaryilipersonnel between 2005 and 2008,
however, the United Nations received feedback froember states on national disciplinary
actions taken in only 13 percent of thEmA substantial portion of the substantiated alleyes,

50 percent, appear to involve one member state With repatriated uniformed personnel, on
which consecutive annual S-G reports indicate ¢hatinal proceedings are “ongoing” or “under
review.'®

Even if there were a better record of prosecutigrstates of nationality, the United Nations
should only waive staff immunity or otherwise redea staff member to the custody of the state
of nationality if it knows that the criminal juséicsystem of that state meets international human

11 A/RES/63/119, op. paras. 2, 10.

112 A/59/710, para. 67 (a).

113 The lethal rubber bullets fired in this incidegtinembers of the Romanian FPU were manufacturé@9iand had
a manufacturer’s “use-by” date of 1994; they wéarestmore than 5 times past their expiration dateniflred. The
rounds had likely hardened over time, and were asetbse range. Moreover, a UN special prosedatord that
neither of the victims had posed a threat when, $bating a “reasonable suspicion that such shgatis criminal.”
Matt Robinson, “Hardened rubber bullets killed Kesgrotesters,Reuters 18 April 2007, 13:09:19 GMT. Two
years after the Kosovo shootings, no criminal actiad been taken against the officers in questAiminvestigation
by a military prosecutor in Romania was not...abletmtify the perpetrators.” Public Statemefmnesty
International Al index: EUR 70/001/2009, 9 February 2009.

114 Examples of such trials include those of “senimfdnesian commanders responsible for operatioBgsh Timor in
1999,” who were “indicted for crimes against huntaaifter investigation by UN prosecutors and inigggbrs.” “In
February 2000 the United Nations Security Counuiloeiraged Indonesia ‘to institute a swift, compredine, effective
and transparent legal process, in conformity witkrinational standards of justice and due procelssvd None of
these criteria has been met.” lan Martin, headhefUN mission that conducted the August 1999 hiafidh East
Timor, in the preface to David Cohdntended to Fail: The Trials Before the Ad Hoc HumRRights Court in Jakarta
(New York: International Center for Transitionakfiage, August 2003). Cohen condemned “the faildngoditical will
in the attorney general’s office and the highegtle of the Indonesian government to encourageen permit a
serious attempt to establish the identity and gifithose most responsible for the crimes committdgast Timor.”
His report has been characterized by researchetiddibrary of the Australian parliament as “thest thorough
examination of the Jakarta trials.” Susan HarrimmRer and Juli Effi Tomaras, “Aftermath Timor LesReconciling
competing notions of justice,” E-Brief, updatedMay 2007, www.aph.gov.au/library/intguide/law/tinteste.htm.
115 A/60/861, para. 8; A/61/957, para. 9a; A/62/8%¥ap 9a; and A/63/720; para. 11.

118 A/62/890, para. 9a, and A/63/720, para. 11.
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rights standards. Acquiring this knowledge couldassitate evaluation by the UN of the criminal
justice systems of every member state, potentailyenormous undertaking. Fortunately, there
are a number of candidate approaches to this fas&dy developed by respected institutions,
some within the UN system itself, which we discfusther in Chapter 4.

BARRIERS ARISING FROM THE OPERATIONAL ENVIRONMENT

Despite measures taken by the United Nations siti#5 to deter, investigate, and punish
unethical and criminal behavior within peacekeepmissions, allegations of misconduct
continue to arise. Substantiation rates are greadflgcted by conditions in the field, by the
resources available to undertake investigations bgrthe UN’s above-noted inability to hold any
subject of investigation who may be deemed a fliggk or to extend disciplinary action beyond
the expiration date of an individual's contractdeéed, military contingent members and others
who may be under investigation for reputed Catega@fyenses are routinely rotated home at the
end of their tours, regardless of whether the itigaon has been complet&d.

On the other hand, implementation of good unitiglste and measures supporting welfare and
recreation for military contingent personnel, asoramended in the Zeid Report, might have a
significant impact on the incidence of SEA. Oneitauiy contingent in Bunia, the capital of Ituri,
was responsible for staffing isolated checkpointthacs that were poorly separated from the
population and offered little or no in-camp recr@atacilities. Most of the allegations that OIOS
investigated came from this contingent. Anothertiogent that implemented the Zeid Report
recommendations, from perimeter fencing to recoeali facilities, withheld modest “mission
allowances” from its troops. That contingent expeced few allegations and these were “all
unsubstantiated:*® Mission-supported recreational alternatives aus thtally important to more
than just good morale, as a recent S-G report enstlject emphasized by setting minimum
standards for welfare and recreation facilitiesoasrmissionst® On the other hand, individual
mission personnel cannot as readily be fencedrofffthe local population when off-duty and
personal allowances for members of formed unitsratieer minimal by comparison with the
Mission Subsistence Allowance (MSA) paid to UN migional staff and individual experts on
mission. MSA ranges from $1,620 per month in West8ahara, where most UN military
observers live in UN-provided base accommodatitmsbout $5,400 per month in Chad. MSA
is set so as to reflect not only local costs dhlivbut “adverse conditions of life and work” ireth
mission areas, as there is no other mechanism halauld compensate staff for such factors as

security and safety issues, poor medical conditinrestrictions on movement. :2*

117 United NationsSpecial measures for protection from sexual exatioit and sexual abuse and comprehensive
report prepared pursuant to General Assembly regmi59/296 on sexual exploitation and sexual abirsguding
policy development, implementation and full justifion of proposed capacity on personnel condwttds, Report of
the Advisory Committee on Administrative and BualyeQuestionsA/61/886, 7 May 2007, para 5.

118 |hid., paras. 16-18.

119 United NationsyVelfare and recreation needs of all categoriesargpnnel and detailed implications, Report of the
Secretary-General)/63/675, 13 January 2009, paras. 5, 15-16. A mininstandard for welfare and recreation
facilities in all UN peacekeeping and special jpodit missions is proposed, to create a “level pigyield” (a
particularly apt measure, in this instance) acrossions, appropriately scaled to mission size.

120 ynited NationsReport of the Office of Internal Oversight Servioaghe audit of mission subsistence allowance
polices and procedure$y/59/698, 10 February 2005, para. 9.
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The dual-purpose nature of MSA is clear from a gtadnducted in 2006 on behalf of DPKO
Best Practices to assess the impact of UN peacileepssions on local economies, which
confirmed that, in the five missions for which datare available, staff elected to receive, on
average, just over half of their MSA in cash, wgrithhe rest to bank accounts outside the mission

areat?

Even so, the size of cash payments could increalsavioral risk in areas deficient in legitimate
recreational opportunities for mission personnedcause most mission areas are rife with
exploitative opportunity: an atmosphere of corroptthat conflict has left in its wake; a large
number of destitute, unemployed and/or displacexgbleewilling to exchange favors for pittances
of money or foodstuff$?” and entrepreneurs willing to skirt local laws thag¢ at best loosely-
enforced. To change this dynamic requires not altrnative means of livelihood and enhanced
personal security for the local population, butagee respect for the rule of law on the part of
economic and political elites, and the rapid reabog of a functional, effective, and self-
sustaining system of criminal justice. There maynmebetter way to alter such operational
environments, and retain mission integrity overltrger term, than for the values embodied by
the mission to match the values that it works toulcate in host state governance, including
criminal justice.

BARRIERS ARISING FROM UN PoLicy AND PRACTICE

UN barriers to criminal accountability arise fromsiitutional reluctance regarding criminal
jurisdiction; individual reluctance to report crimal conduct in the field; the lack of in-house
professional criminal investigation capacity orragess for timely referrals of criminal cases to
national authorities; and issues related to funetiammunity and its interpretation, especially for
experts on mission and, within that category, UNcgo

Institutional Reluctance Regarding Criminal Jurisdiction

The capacity of the United Nations to impose crethimesponsibility on its peacekeeping
personnel remains bounded by current interpretatibrits authority as intrinsically limited to the
administrative sphere. The Organization has, howewgelded extensive power—including
criminal justice authority—under Security Councianaates in Kosovo and East Timor. In these
operations, the United Nations demonstrated tisateigal personality under international law
permits it to function as a governing body, cragiimerim systems of ordinary criminal laws and
the judicial bodies to enforce them. It would selamless an affront to local sovereignty were a
UN mission offer to assist local authorities to essseffective jurisdiction over UN mission
personnel, especially where a major mission got feelp the local criminal justice system build
local capacity to meet international standardsu# drocess, fairness, and effectiveness. In this
century, the latter responsibility has been incoaped frequently into UN mission mandates by
the Security Council.

121 Michael Carnahan, William Durch, and Scott GilmdEeonomic Impact of Peacekeeping Final Regegw York:
UN Department of Peacekeeping Operations BestiBeacection, March 2006), 19. Also A/61/841, p&fa.
122 A/61/841, summary and paras. 26, 31.
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Individual Reluctance to Report Criminal Acts

There are a number of impediments to gaining ugefafmation from victims and witnesses of
misconduct by UN personnel. Regarding rape andratbeual crimes, victims of any cultural
background will likely feel anxiety over discussiagcrime of such personal nature; cultural
norms that blame the victims of sexual abuse osgiibe discussion of sexual topics with
strangers or members of the opposite sex worsemutixéety. Women who survive SEA often are
presumed to have collaborated with or befriended tiitackers and consequently are abandoned
by their families, spouses, or communities. Evanilias or spouses who understand the nature
of the crime may hide or abandon the victim to dvoommunity stigma or the long-term
consequences, such as loss of income or the healéh costs associated with pregnancy or
sexually transmitted diseas€sWomen therefore see a benefit to not reportingcttrae and
hiding the after effects for as long as possibldgfeBent interpretations among cultures of the
very concept of rape can mean that individuals migit even be aware of a right to report its
occurrencé? Or they may have so little faith in corrupt justisystems to investigate and
prosecute rape that few see the ptiPoor dissemination of information also typicallgams
that local communities lack awareness of the reguis that apply to members of peacekeeping
missions and of the proper procedures for reportintions'®® Victims of abuse who mistrust
their local authorities should feel that they hewesafe channel through which to register
complaints directly with the mission. Providing buthannels can or should be the joint task of
mission of the Conduct and Discipline Units and ttifice of the mission Ombudsman, or a
branch of the latter office tasked specificallydieal with public queries to and complaints about
the mission. Getting the word out about the avditgtof a neutral complaint channel should be
the joint task of the CDU, Ombudsman, and the misgiffice of public information with its
radio facilities and programming, in particutat.Such measures also go a long way toward
helping any mission gain trust and credibility amdhe local populace; whereas the absence of
means by which to report abuses undermines nothastredibility of the mission but of the UN
as a whole.

UN staff members also have been reluctant to peoaity information implicating their superiors
in wrongdoing for fear of retribution or other néiga consequences in the workpld€eThe

best-publicized case of retaliation occurred with International Police Task Force (IPTF) in the
Bosnia and Herzegovina mission (UNMIBH) in 2000,enha staff member emailed 50 high-
ranking officials, including the SRSG, and urged MIBH to investigate misconduct based on
documented interviews with victims and detailed larptions of her colleagues’ involvement
with rape and trafficking®® In 2002, a British tribunal ruled that the whisllewver was

128 Human Rights Watch, “The War within the War: Sdxialence against women and girls in the eastesng®,”
June 2002, 64-67. www.hrw.org/legacy/reports/20@2¢bngo0602.pdf

124 sarah Martin, “Must Boys Be Boys? Ending SexugblBitation and Abuse in UN Peacekeeping Missions,”
Refugees International, October 2005, 22. www.redsinternational.org/sites/default/files/MustBoyBbys.pdf
125 Human Rights Watch, “The War within the War,” 80.

126 A/60/861, para. 19.

127 p162/890, para. 18-19. Designing complaint an@mdeeping mechanisms for the field is one offthetions
assigned to working group two of the Task Forcéartection from Sexual Exploitation and Abuse dghbd jointly
in 2005 by the Executive Committee on HumanitaAdfairs and the Executive Committee on Peace armuiSg.
128 HampsonAdministration of JustiGeE/CN.4/Sub.2/2005/42, para. 92.

129 Human Rights Watch, “Hopes Betrayed,” 54.
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subsequently unfairly fired by her contractor, Dpn&** Since that time the Secretary-General
has created a UN Ethics Office to ensure whistle@btprotectiort> but NGO reports argue that
inconsistent policies across UN agencies impedgrpss toward such protectiofi.

Criminal Investigations Capacity and Timely Case Reerrals

Peacekeeping missions have not customarily emplpyeftssional criminal investigators, and
staff deployed from the OIOS investigations divisdo not as yet meet that standard. But there
are bigger institutional obstacles than these toddMNicipation in criminal prosecutions. “Since
criminal prosecution is outside the jurisdiction @fOS, the client office, OLA [UN Office of
Legal Affairs], must work with the local authorisi¢o refer a case and determine the appropriate

measures of prosecution, restitution and recovedamages ***

OIOS’ frustration with this process of broad deldt®n surfaced in its August 2008 report on
the activities of its ad hoc Procurement Task Fovdeere “34 recommendations that remain
unaddressed include some matters which involveredéeof cases to national authorities . . . a
number of these recommendations have not beennmaplied expeditiously. This is a significant
concern for OIOS, as failure to act promptly coinldibit any prospect for recovery of damages
and prosecutions in cases where such action isppate.***

The Secretary-General's Note in reply stressed, th&hile OIOS may have completed its
investigations and finalized the related repont, final determination of whether any rules have
in fact been breached is made by the Secretary+@leaed his programme managers, followed
by internal justice proceedings where applicablé& Note also emphasized that

decisions relating to whether a particular actiemstitutes misconduct rest with [the

Secretary-General] and are taken after consideratfothe totality of the facts and in

consultation with all concerned units of the Orgatibn ... Any such recommendation
must first go through a careful evaluation procesdsch encompasses an analysis of
policy considerations, as well as those of a legalre, involving all concerned units of

the Organization, before any such referral is made final decision in all cases of

referral rests with the Secretary-General and, @ndecision is made to refer, the Office
of Legal Affairs promptly implements such referta.

This is, of course, not a process designed to aaiotinals in the act or to protect a crime scene
from disruption or witnesses from intimidationidtalso not a process for which the facts of the
case suffice to determine the advisability of neflefor prosecution to state law enforcement

130 Hyman Rights Watch, “Hopes Betrayed,” 55. Barmds, “Firing of former officer unfair, court rules:
Whistleblower protection upheld in UN Bosnia pol@&se, International Herald Tribung8 August 2002.

181 United Nations Secretarid®rotection against retaliation for reporting misatuct and for cooperating with duly
authorized audits or investigationST/SGB/2005/21, 19 December 2005.

132 Government Accountability Projec@omparison of the UN, UNDP, WFP, and UNICEF whisittever protection
policies 25 March 2008, 1.

133 United NationsReport of the Office of Internal Oversight Seggion the activities of the Procurement Task Force
for the period from 1 July 2007 to 31 July 208863/329, 25 August 2008, para. 43.

134 A/63/329, para. 43.

135 United NationsReport of the Office of Internal Oversight Servioashe activities of the Procurement Task Force
for the period from 1 July 2007 to 31 July 2008téNby the Secretary-Geneya#l/63/329/Add.1, 15 September 2008,
paras. 3, 6, and 18.



William J. Durch, Katherine N. Andrews, and MadelL. England 33

authorities. Policy and institutional interestsypka large role, including the protection of UN
privileges and immunities (which are the focusha following section). And by comparison to
the volatile situations faced by investigators iN field missions, the OIOS Procurement Task
Force itself moved with what was, relatively spegkirather deliberate speed.

In late 2008, the General Assembly weighed in @nrteed for expeditious Secretariat decisions
to refer cases for national prosecution. Resoluii&i265,

Recognizeshat investigations of fraud, corruption and mishact in procurement are
often time-sensitive; [and}tresseshe importance of effective implementation, inchgli
referrals to national authorities and recoveryadiwhere appropriate, of the accepted

recommendations of the Office of Internal Oversightvices . . 1*°

If the Secretary-General and OLA retain sole autphaver the disposition of recommended

criminal referrals by OIOS, it is not clear how tBeganization can achieve the kind of reaction
times that criminal cases from the field may reguivor is it clear how the system can avoid the
appearance and reality of potential conflicts d&iest arising from the lack of separation of
powers at the top, where the chief administratdicef(and chief political appointee) makes

decisions that, in a national government, woulcermfbe the prerogative of an independent
prosecutor, investigating judge, or District Atteynmore divorced from high politics and better

able to reach a decision based on case factstygobividence, and applicable law.

There is, finally, the practical consideration ttieg typical UNPOL tour of duty, averaging six to
twelve months, may mean that accused personnshfthieir tour before an investigation is over,
returning home without any sanction since the UNjrasent, has no means of detaining them in
the mission area while investigations are compledad no grounds for pursuing an investigation
once an individual has separated from UN servit@rinciple, however, a criminal investigation
could continue in collaboration with the state oétionality, if the latter's laws have
extraterritorial reach and it has pressed charfés own based on preliminary UN investigative
137

findings:

Functional Immunity and Limits of UN Jurisdiction

Personnel working for UN peace operations fall iatoumber of different categories of varying
legal status. For those categories that could patsnbe subject to host state laws, the
Organization appears to lack clear guidelines amgistent practice with respect to waiving staff
member privileges and immunities, as necessarypdomit criminal proceedings against
personnel charged with crimes.

General Assembly interest in questions relatedto@ntability and the internal administration of
justice led to a series of documents from the 3agat in 2008 that clarified the employment
status, legal status, and disciplinary liabilitafsvarious categories of personnel associated with

138 United Nations, General Assembly, @re Report of the Office of Internal Oversight &= on its activities
A/RES/63/265, 6 March 2009, paras. 15, 20.

187 HampsonAdministration of JusticeE/CN.4/Sub.2/2005/42, para. @0so Laura Dickinson, University of
Connecticut, correspondence with authors, 25 Jo062
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UN peace operations. The first category, UN offiiaare persons who hold a letter of
appointment from the Secretary-General; they ae miferred to as UN staff or staff membgPs.
Basic privileges and immunities for all UN stafeagstablished in Article 105 of the 1945 UN
Charter, which states that UN officials shall “gnjsuch privileges and immunities as are
necessary for the independent exercise of theirctims in connexion [sic] with the
Organization.**

The Convention on the Privileges and Immunities oflinged Nationg“General Convention”),
adopted by the General Assembly in February 194&red into force the following September
and fleshed out the intent of Article 105. Undetiéle V, Section 18, of the General Convention,
all UN officials are “immune from legal processraspect of words spoken or written and all acts
performed by them in their official capacity.” Iddition to such functional immunity, Section 19
says that senior UN officials (the Secretary-Gelhddader-Secretaries-General, and Assistant
Secretaries-General) are to enjoy “the privilegas @ammunities, exemptions and facilities
accorded to diplomatic envoys, in accordance witarnational law.” The Secretary-General has
the “right and the duty” to waive the immunity ofiyaUN official “in any case where, in his
opinion, the immunity would impede the course atige and can be waived without prejudice to
the interests of the United Nations. In the casé¢hef Secretary-General, the Security Council
shall have the right to waive immunity*®

UN Staff Regulations}" set by the General Assembly stress that,

In any case where an issue arises regarding thkcaiign of these privileges and
immunities, the staff member shall immediately mepthe matter to the Secretary-
General, who alone may decide whether such priegegnd immunities exist and
whether they shall be waived in accordance withréfevant instrument$?

Thus the Secretary-General determines both theesgbprivileges and immunities for UN staff
and whether there are grounds for their waiver. @entary in the Secretary-General’s Bulletin
on “Status, basic rights and duties of United Natistaff members” does not specify the scope or
address the process by which waiver is dectéfed.

Article VI, Section 22 of the General Conventiosalgrants functional immunity to a second
category of personnel:

138 ST/SGB/2002/13, Part I1I-B, Commentary, paras..1-3

139 Charter of the United NationandStatute of the International Court of Justi@§ June 1945, Art. 105, Section 2.
140 ynited NationsConvention on the Privileges and Immunities ofulnited Nations13 February 1946, Article V,
Sections 18 and 19. Nationals of the host statdamap with UN peace support operations (apart fioase paid on
an hourly basis) typically have a limited functibmamunity from host state jurisdiction based oa firovisions in the
relevant SOFA. HampsoAdministration of JusticeE/CN.4/Sub.2/2005/42, paras. 25, 40. For furtliscussion on
immunity and jurisdiction, see Andrew Ladley. “Pelaeeper Abuse, Immunity and Impunity: The NeedHifective
Criminal and Civil Accountability on InternationBleace OperationsPolitics and Ethics Review, no. 1 (2005), 81-
90.

141«Rules” for UN staff and non-staff personnel (sashexperts on mission) are promulgated by theeBegrGeneral
pursuant to the Regulations, to amplify and implenteem.

142 United NationsStaff RegulationsST/SGB/2007/4, 1 January 2007, p. 12, Reguldtiff) .

143 3T/SGB/2002/13, p. 14.
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Experts (other than officials coming within the gecof Article V) performing missions
for the United Nations” (“experts on mission”). Heepersons shall be accorded such
privileges and immunities as are necessary foirttiependent exercise of their functions
during the period of their missionscluding the time spent on journeys in connatcttio
with their missions. In particular they shall becaed: (a)lmmunity from personal
arrest or detention and from seizure of their psabdaggage; (b) In respect of words
spoken or written and acts done by them in the sowf the performance of their
mission, immunity from legal process of every kifidhis immunity from legal process
shall continue to be accorded notwithstanding thatpersons concerned are no longer
employed on missions for the United Natidffs.

Article V, Section 23 gives the Secretary-Gendnaldame right and duty to waive the immunity
of experts on mission under the same conditiorieradN officials. Note, however, that experts’
immunity from personal arrest or detention apploigring the period of their missions” and not
just while they are performing their mission, a yiso that covers travel but may also be
construed to apply to off-duty activities while pmission, i.e., anytime they are deployed with a
PSO. Different interpretations of the meaning afdtional immunity for experts on mission may
account for apparent inconsistencies in the usbeofvaiver for comparable instances of alleged
misconduct: A rape charge against two UNPOL officeith the UN operation in East Timor
resulted in a decision to declare immunity inapglie because rape definitively lies outside the
realm of official functions. However, rape allegas against UNPOL in Kosovo—and even
other rape cases involving UNPOL in East Timor—lMeslin waivers rather than decisions that
immunity does not appl{#®

Experts on mission are but one category of “noff-giarsonnel” performing personal services
for the Organization that have at least tangentiglort for PSOs. Other categories include
“Officials other than Secretariat Officials”; corsunts, individual contractors, and individuals
engaged under service contracts; and United Natfohsteers:* “Other officials” are hired by
“the legislative organs” rather than the Secretaeneral and “perform specific functions . . . on
a substantially full-time basis.” They include tlghair of the Advisory Committee on
Administrative and Budgetary Questions (or ACABQe tcommittee of member state
representatives that reviews all spending requgsisg before the Fifth Committee of the
General Assembly, including peacekeeping budgetis® Chair and Vice-Chair of the
International Civil Service Commission (which makesommendations to the GA on staff salary
scales, sets rates for UN per diems and geograjisic of living adjustments, and advises on
other conditions of serviclY; and inspectors of the Joint Inspection Ufftt.

A consultant “is an individual who is a recognizagthority or specialist . . . engaged by the
United Nations under temporary contract in an aalyisor consultative capacity. . . .” An

144 United NationsConvention on the Privileges and Immunitidsticle VI, Section 22Emphasis added.

145 Frederick Rawski. “To Waive or Not to Waive: Imnityrand Accountability in U.N. Peacekeeping Opemasi.”
Connecticut Journal of International Lat8, no. 103 (2002), 119-120.

146 A final category of “daily paid workers” was tave been phased out by the end of 2008. A/62/7a@sp9 ff, 40.
147 |nternational Civil Service Commission, “What Ddas ICSC Do?” icsc.un.org/about2.asp.

148 gelf-described as “the only independent extermatsight body of the United Nations system mandsiembnduct
evaluations, inspections and investigations systese;” the Joint Inspection Unit consists of notrmthan 11
inspectors aided by a small secretariat. It origidan 1966 and thus predates the much larger ©dfidnternal
Oversight Services (OIOS) by about 30 years. Jasgection Unit, “About JIU,” www.unjiu.org/en/indentm.
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individual contractor is “engaged by the Organiazati . . for the performance of a specific task or
piece of work against payment of an all-inclusige.? Consultants and contractors may be given

status as experts on mission under the Generalgdtion*

UN Volunteers serving in UN PSOs are not considddét employees but provide important
functional expertise to PSG¥.UNVs usually receive functional immunity via theopisions of

a specific Status of Mission or Status of Forcesea&ments (SOMA or SOFA) with the host
state. The October 1990 UN “Model SOFA” stipulatieat expert on mission status within the
meaning of Article VI of the General Convention meg/ conferred upon any “civilian personnel
other than United Nations officials whose namesidemtified for the purpose notified to the
Government by the Special Representative/Commanter.

Military forces serving as peacekeepers, while gadered by the General Convention, receive
immunity from host state jurisdiction under the SOtRat the UN signs with the host state. They
are subject exclusively to the jurisdiction of thebntributing staté>? As mentioned previously,
in addition to the SOFA, the UN signs an MOU witick state contributing a military unit or a
formed police unit to a mission.

Although the UN signs an MOU with FPU contributisgates, FPU members are considered by
the United Nations to be experts on mission. Altffioarmed, they may or may not be covered by
the equivalent of a national code of military jasti

Individual UNPOL and UN military observers are aésmorded the status of experts on mission.
Recent reports of the Secretary-General on corahattiscipline have noted that, because police
personnel (including FPU personnel) and militangentvers do not function under consulting
contracts with the United Nations, they are “actable to the Organization for the proper
discharge of their functions” but have “no recolifsethe UN’s administrative justice system
and it has no recourse to them. As they “remaireutite jurisdiction of their own country,” the
UN’s disciplinary options extend “at most to efiegt their repatriation**® If MOUs for FPUs
follow the revised MOU for troop contributors, then least FPU contributors will pledge to
follow up allegations of misconduct—if criminal jadiction over their police extends
overseas™

149 A/62/748, paras. 9-10.

1501 Jate 2008, roughly 7,500 UN Volunteers weresisey the Organization; roughly 75 percent come from
developing countries. Nearly one-third, about 2,20@ posted to UN PSOs. See “UN Volunteers: WhatDw,”
www.unv.org/what-we-do.html.

151 United NationsModel status-of-forces agreement for peace-keepjregations A/45/594, 9 October 1990, para.
26.

152 HampsonAdministration of JustiGeE/CN.4/Sub.2/2005/42, paras. 16, 28.

153 A/62/758, paras. 14-15.

154 As Hampson observes, “the possibility of proserubly the sending State . . . depends on whetkeBtiite has
laws in place which . . . permit the prosecutiompolice officers for acts committed abroad. Gergralvil law
countries are able to exercise criminal jurisdictiver nationals for acts committed abroad, whilemon law
countries can only do so where there is expresslégiye provision to that effectAdministration of Justice
E/CN.4/Sub.2/2005/42, para. 40.
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Especially for members of police services below rtagonal level (i.e., provincial or local), or
former police officers hired for UN service throughivate contractors (as is the case for US-
origin UNPOL), the flat assertion by the Secretathat all such individuals “remain” under their
national jurisdiction begs the question of whetthereis functioning national jurisdiction.

Only in 2008 did the United Nations begin to suriisymember states regarding the extent of
their extraterritorial criminal jurisdiction. By Ayust 2008, the Secretariat had received replies
from just 28 member states, including one major R@dan, which at that time contributed 8
percent of deployed UN police). The other 27 rapgrstates together contributed just 10 percent
of deployed policé®® Thus, as of August 2008, the Secretariat lacké¢iomal jurisdictional data
from 85 percent of its member states regarding 8fcegmt of its deployed police. The
Organization has declared the primacy of sendiatg strisdiction without knowing whether that
jurisdiction exists for a majority of contributirgpuntries, in effect gambling that the necessary
jurisdiction and political will be available if anghen disciplinary action is needed.

Consigning the issue of police discipline entiredypolice-contributing countries (PCCs) likely
minimizes friction between the Organization and BClalt it raises serious questions about the
UN'’s ability to manage its growing police presemncéhe field, especially where police bear arms
under Chapter VII (enforcement or quasi-enforceinerdndates. This arrangement also leaves
populations in host state®t only vulnerable to but without even administratredressn cases

of UN police misconduct.

PROGRESS ANDPROSPECTS INSURMOUNTING THE BARRIERS

Because many historical barriers to effective antahility for peacekeepers result from UN
rules and policies, they can in principle be surmted by internal reforms. The Secretary-
General and Secretariat deserve credit for instgunany of the needed policy changes that fall
clearly within their scope of authority. Clarificat and better publicizing of conduct standards,
incorporating enforcement of conduct standards astagory in performance evaluations of
mission leadership, and designation of staff taskekly to address conduct and discipline
issues—these types of reforms were necessary agmierdue.

The UN'’s current solutions remain, however, meafsworking around the fundamental
problems that make effective criminal accountabibb elusive. Amidst substantial reforms,
troubling truths linger. The UN itself has no rersmifor legal action against any of its employees
who commit criminal and sometimes heinous actssMishost states cede jurisdiction to troop-
contributing states over military peacekeeping gengl. States of nationality of other UN
mission personnel may or may not be able or wiltmgnitiate legal action against those of their
nationals accused of serious misconduct while inddNice.

The next chapter examines options for surmountimg ¢urrent barriers to better criminal
accountability. The UN itself has looked into opsosimilar to some of those we examine. Our
goal is to raise the bar on the analysis of patéaticountability solutions, because impunity for

155 UN DPKO, “Contributors to Peacekeeping Operatidsnthly Summary of Contributions (Military Obserse
Police and Troops) as of 31 July 2008,” www.un.Degts/dpko/dpko/contributors/2008/jul08_1.pdf.
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criminal acts in peacekeeping missions is unqueskly intolerable. Yet the victims of such
criminal acts have had to tolerate such impunityaftong time. If there is any hope of changing
this profoundly unjust situation, solutions thag¢ golitically difficult but hold hope of reducing
present hypocrisy while also increasing the crifnjnatice capacity of peacekeeping, such as
host states’ jurisdictional authority, should reeeserious consideration.
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— 44—
PROPOSALS TOINCREASE UN M ISSION CRIMINAL
ACCOUNTABILITY WHILE BUILDING
L oCcAL JUSTICE CAPACITY

A lthough the United Nations has taken significampstto increase the administrative
accountability of its peace operations personndltarextract pledges of compliance with
UN guidelines and behavioral norms from troop-cibnting countries, significant numbers of
personnel on mission remain beyond the reach ofefiegctive criminal justice system. For an
organization whose missions are mandated to uphbimddrule of law and, with growing
frequency, to help rebuild war-damaged criminatiggssystems, such de facto impunity reaches
beyond irony, and even hypocrisy, to undermine &mnehtal principles that UN peace operations
aim to implement in the places where they deplegpect for the law and equal justice under the
law. In this chapter, we suggest approaches to derttds situation that range from relatively
easy internal reforms to politically difficult bufeasible—and operationally essential—
investments to change how the United Nations agpexacriminal behavior in peace operations.
The larger investments aim at ensuring that subatad criminal behavior results in exposure to
effective criminal justice mechanisms, such that kidsionsmodelthe rule of law andleter
crimes committed by law enforcement, leading byngxa. This requires, in turn, readily
available and competent mechanisms for the inwvastig, prosecution, trial, and punishment of
such behavior that meet standards of internatibimahanitarian and human rights law. Any
justice system that imposes criminal liability ofNUWield personnel should be known to meet
these standards, and this knowledge should be gfedein a consistent and transparent manner.
Helping states meet those standards is alreadgxieess goal of UN efforts to support rule of
law internationally, and is the express obligatminstates that have ratified the International
Convention on Civil and Political Rights (ICCPR,tAt4). Such standards should apply no less
to any criminal justice process applied to UN peaperations mission personnef.

There are essentially two options for dealing watteged criminal behavior by non-military
personnel that does not rise to the level of wenes or crimes against humanity, in other words,
that involves “ordinary” crime: the justice syst@mnthe host state and the justice system of the
sending state/state of nationality.

Neither option is likely to work in every case. Adt state’s criminal justice institutions are likel

to have been seriously weakened as a direct orectdresult of war (facilities or records
destroyed, personnel scattered or killed, salanigsaid, or supplies, power, fuel, or vehicles
unavailable). States of nationality, on the othandy may lack extraterritorial jurisdiction, the
capacity to deploy field investigators globally aimda timely fashion, or the will to prosecute
effectively. Finally, the host state, state of oatility, or both may fail to meet standards of

1% United NationsGuidance Note of the Secretary-General: UN AppraacRule of Law Assistancapril 2008,
para. 1, www.peacebuildingcommission.org/files/igbp?act=category&id=44.
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international human rights and humanitarian lawthieir approaches to criminal investigation,
detention, trial and/or incarceration. The Unitedtibins cannot knowingly repatriate or subject
mission personnel to face such deficient crimimabpdures without itself violating the standards
that it claims to uphold.

This chapter assumes that, where a preliminarysimgegion has substantiated serious misconduct
on the part of UN mission personnel, it would be dlefault positionof the Secretary-General
and OLA toapprovecase referral either to the accused’s state afmelity or to the mission host
state, based on the facts of the case, the qualitgvidence gathered in the preliminary
investigation by OIOS, and state’s ability to mesevant standards of due process and fairness,
with expeditious determination of whether functibrimmmunity applied in the case and
expeditious waiver where necessary to avoid obstigithe cause of justice.

Building on those assumptions, this chapter presgmivo-step approach to overcoming obstacles
to fair and effective criminal justice for non-ntélry UN mission personnel. Step one would
accord primary jurisdiction to the sending statgéstof nationality, if it meets conditions
regarding extraterritoriality and criminal justisgstem performance, and has agreed to prosecute
well-founded allegations of criminal behavior. Shibthe state of nationality fall short on one or
more of these points, we propose that respongibfbir criminal prosecution revert to a
partnership of the United Nations and the hostesttt be stipulated in the mission mandate
passed by the UN Security Council and reinforcedhieyStatus of Mission Agreement with the
host state. Because most war-torn host stateshawie difficulty meeting international criminal
justice standards in the early years of their recp¥rom war, implementing step two would, in
virtually all cases, require that the United Nasidre prepared to be the principal partner in the
administration of criminal justice for mission pensiel when jurisdiction defaults to the host
state. Such a role for the UN should produce ingmirbenefits to mission host states far beyond
the relatively short-term realization of justicairinal justice for mission personnel, as effected
under step two, would exemplify rule of law for thest state, and could do so most effectively
by using the widely-vetted model codes for crimilaaé and procedure discussed in Chapter 3 to
modernize the content and process of the host statenal justice system, as applied to UN
personnel. The model codes could also serve asegsus baseline criteria for international
planning, pre-deployment training, assessment dft letate criminal justice capacity, and
negotiation of the Status of Mission Agreement. &d#y-building elements of the mandate
should endeavor to apply those changes made tanmeodate criminal justice processes for UN
mission personnel to the host state justice systefarge. Such a justice and security system
renewal effort would, of course, require the cleseperation of host state authorities, national
professional associations, other international eigshand development donors.

Step two would require a UN criminal justice sugpmapacity running in parallel with, and to
some extent sharing support structures with, thkemped UN internal justice system discussed
in Chapter 2. The proposed support capacity alsmldhbe able to borrow personnel from
deployable (standing or standby) rule of law cdapexieither now in existence or being
developed in the UN itself and by regional orgatres and UN member states.



William J. Durch, Katherine N. Andrews, and MadelL. England 41

Before we address these proposals in detail, wettusome prior issues that the United Nations
and its member states should address in ordeytonjportant legal and procedural groundwork
for better mission criminal accountability.

| SSUEAREAS TO ADDRESSFIRST

Several supporting areas require attention in orolémprove prospects for enforcing criminal
responsibility amongst persons serving in UN peagerations. These relate to the mandate
language and its potential effects on the scopéuwnttional immunity; the need for better-
integrated reporting capacity and independent tigative capacity with regard to alleged
serious criminal misconduct; the UN’s approach aodinary” crime; and the need to ensure a
level playing field for UN personnel with respeatdriminal justice.

“All Necessary Means” and the Scope of Functionalnhmunity

Selectively until the late 1990s and more or lemgtinely since that time, the UN Security
Council has given peace support operations—thogeedaout under UN leadership as well as
those carried out under other flags—authority un@éapter VII of the UN Charter, the
enforcement chapter, to use “all necessary meansiholar language to carry out some or all of
their mandaté>’ Although it can be argued that such generic laggumay be limited in its effect
either by subsequent clarification in the mandgdelfi guidance issued to the SRSG or Force
Commander by DPKO (or the relevant comparable paicdecision-making body of a non-UN
implementing partner organization), Rules of Engagyet (for the military), or Directives on Use
of Force (for armed police), the language contaimedhe mandate per se is the touchstone
according to which missions function. The histofyUN operations has in general been one of
cautious interpretation of mandates. That needahetys be the case, however, and broad
interpretation of broad language could lead toafderce by an operation or individuals within it
that a reasonable observer would deem excessivs iaim or effect®® Here, we are more
concerned with individual or small group actiondaarmed police in particular, which would
include all UN FPUs, and some individual UNPOL. ifteetions can have lethal consequences,
as the 2007 Kosovo incident (discussed in ChapteteBonstrated. Yet with overall mandate
language authorizing “all necessary means,” whe#imr use of force is excessive, let alone
criminally excessive, may be open to debate.

”

17 variations include “all necessary action,” “thecassary action,” and “all necessary measures.bFef discussion
see Frederic L. Kirgis, “Security Council Resolation Multinational Interim Force in HaitiASIL InsightsMarch
2004, www.asil.org/insight128.cfm. The first phréséound in Resolution 145 (1960) for UN operation the Congo;
the second in Resolution 1769 (2007) authorizingalenent of the AU-UN Hybrid Force in Darfur, Sudamd the
third in Resolution 1529 (2004) authorizing the Mt Haiti.

158 Such, one may argue, was the case in Mogadistmal&g in July 1993, when helicopter gunships eftts-
commanded Quick Reaction Force launched a no-wgumissile strike against leading members of thédamf
Mohammed Farah Aideed, at a place called Abdi Holisat fatal strike, which missed Aideed but killetdeast 20
Somalis, led to an upsurge of violence against (BWN targets in Somalia; led to the deployment/8fSpecial
Forces to hunt for Aideed; and led to the fatal g@ndo raid chronicled by Mark BowdenBfackhawk Dowr{New
York: Signet Books, 1999). On the Abdi House raiek Keith B. Richburg, “In the War on Aideed, th® Battled
Itself,” Washington Pos6 December 1993, Al. The Abdi House raid was ootedl under the rules of war, not peace
enforcement, as US Army doctrine would soon afeding it. (See US Army Field Manual FM100-Facekeeping
Operations December 1994.) At the time of these incidentsydver, neither the United States nor the Unitetidda
had written doctrine adequate to effectively gutueuse of force in Somalia.

159 Note that when use of excessive means has mass, esffich conduct can in principle rise to thengitbe of
enforcement instruments of international law suskha International Criminal Court.
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In short, Security Council language should takeaggnecare with authority that can be warped
beyond Council intent yet not beyond the ordinaamning of the language itself, especially at
the individual level. Mandate language has impdriaplications for the application and waiver
of functional immunity. An individual UN police atfer authorized to bear arms as a member of
a UN peacekeeping mission could argue, for exantipde,lethal use of firearms was “necessary”
under a particular set of circumstances, includingg into a crowd that the officer claimed to
have presented an imminent personal threat, althomgn objective observer no threat would
have been apparent. Other excessive uses of fouté be similarly justified. It would be better

if mandates explicitly authorized use of force ppnate to circumstance, or used some other
closely-defined language that enabled a missioméet its objectives without simultaneously
allowing virtually any action to be encompassedhimitthe protective envelope of functional
immunity, transforming it into effective impunityMilitary rules of engagement and police
directives on use of force can mitigate the probberare not usually public documents, and do
not carry the same exemplary value for the ho$t stmits population as does the public mission
mandate. A loosely worded mandate can in prin@fde be a source of judicial appeal for those
who do violate the letter or intent of the misseriles on the use of force.

Integrated Reporting and Independent InvestigativeCapacity

Greater clarity in mandates must be matched byllg-iftegrated system for reporting and
tracking the disposition of all allegations of Gaigy | misconduct by UN mission staff and
experts on mission, and also by first-class crinimeestigative capability “in the first instance.”
Reporting has improved with the creation of Headima and field mission conduct and
discipline units, databases, and evolving collatimmain data sharing between the UN'’s
Department of Field Support and its Office of Im@r Oversight Services. But while UN
personnel have undertaken criminal investigationsupport of war crimes tribunals, and the
OIOS Procurement Task Force has gathered evidemeeused in cases of procurement fraud
tried in American criminal courts, UN investigatanstside the realm of the tribunals have lacked
subpoena powers and other tools for conductingcéfte and timely criminal investigation®
Investigation of ordinary crimes committed withimetenvirons of a peace operation could be
carried out more swiftly given on-site availabiliy professional criminal investigators with the
requisite authority, training, and equipment.

The UN has already taken important steps to crbat&er monitoring and complaint receipt

procedures. These include authorizing OIOS to itiya® serious allegations of misconduct and
creating, in 2006, the centralized Community of clce@ network database on conduct and
discipline issues linking DPKO/DFS and the missithdn April 2008, the General Assembly

confirmed that OIOS is the United Nations’ resouimeinvestigating more serious, or Category
|, staff offenses®?

160 Colum Lynch, “U.N. Cites $20 Million in Fraud; Goiption Is Alleged in Congo, Kenya, Greece and Nawk,”
The Washington Pos21 October 2008, A13.

161 A/63/260, para. 78.

162 UN General Assemblystrengthening Investigation&/RES/62/247, 3 April 2008, paras. 10-11.
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OIOS would be our choice as the institutional hoofighe professional investigative service
recommended by the Zeid ReptftA Criminal Investigations Servicghould be created within
the OIOS Investigations Division. Its job would teegenerate the evidence necessary either for
UN-assisted host state court proceedings or, wgrkiith investigators from the state of
nationality, to enable that state’s courts to priypleear and adjudicate cases against UN staff and
experts on mission who are its nationals or clainas a state of residence. Liaisons and
spokespersons for the investigative service shmalihtain appropriate levels of transparency in
investigative matters vis-a-vis DPKO Headquarterission management, mission personnel, and
the local population, to demonstrate the profesdiquality of investigations and to reinforce
both UN personnel and public perceptions of acathility within UN missions, while
maintaining confidentiality of pre-trial evidence.

OIOS already has responsibility for investigatintgnaging, and reporting on all allegations of
serious misconduct, including cases of sexual égpion and abuse. At present, however, all
determinations of potential criminal misconduct asecisions to refer cases involving UN
officials or experts on mission to national autties for potential prosecution rest, as noted in
Chapter 3, with the Secretary-General, as advigedlA, taking into consideration not only the
facts of the case but policy considerations anditierests of the Organization. To engage
actively and credibly in the area of criminal jasti the facts of the case must take precedence
over other considerations in decisions to invegtigaaive immunity, or support prosecution.

Second, if there is suspicion or allegation thatimme has been committed that falls within the
purview of the investigative service, the prelinmnavestigation should proceed as though the
results will feed into a criminal prosecution. Wéenvestigations are conducted on behalf of
sending states whose criminal justice systems mgesiigating judges, an MOU should be
implemented with those states authorizing OlOSctooa behalf of the judge unless he or she is
sent to the mission area in a timely manner. Thgerecent precedent for such measures in the
revised standard MOU with troop-contributing coiedr which gives the sending state ten
working days to notify the United Nations of itdent to investigate an allegation of serious
misconduct, after which time that government isstdered “unwilling or unable” to undertake
the investigation, and the UN may itself begin dmmistrative investigatiof?* Because of the
time-sensitive nature of some criminal evidenceDQ®linvestigators should be authorized, in a
mission’s mandate, to undertake preliminary crirhingestigations upon first report of potential
criminal behavior, especially potential Categorpisconduct. For the same reason, at least some
OIOS investigators should continue to be basedinvitlissions rather than entirely withdrawn to
major OIOS “hubs” in New York, Geneva, and Nairobg that evidence is professionally
managed and safeguarded from the start.

UN authority to investigate could be reinforced M&®Us with police-contributing countries, as
suggested by the report of the second UN groupgsllexperts® and by the mission SOFA or

Status of Mission Agreement (SOMA) with the hosttet Although the relevant section of the
legal experts’ report refers to accountability afitary contingents, similar language could be

163 A/59/710, para. 32.
184 AJ61/19 (Part IlI), Article 7 quarter, “Investigans,” para. 3a.
185 A/61/645, paras. 24-25.
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incorporated with regard to civilian personnel. the experts group report notes, “compliance
with the standards of conduct set out in the [SacyeGeneral’s] bulletin could then be regarded
as an operational matter since it defines the wayhich the Council intended the mission to
discharge its mandaté®®

A database of reliable information on the invesbgarequirements and evidentiary standards
applicable in UN member states could supplemenirthestigative MOU to alleviate the risk of
procedural discrepancies that could make evidematieeged inadmissible in trial court. Or the
MOU could recognize the uniquely difficult circuraates of criminal investigations in the field
and specify standard investigative procedures thay be undertaken prior to the arrival of
sending state investigative personnel that woulddeepted as valid by the sending state’s justice
system.

Third, UN investigative personnel must have ceizeal, secure databases to support the
investigation and prosecution of UN mission staffl @xperts on mission accused of criminal
offenses. Information regarding substantiated adwnative allegations of serious misconduct
and criminal convictions should be added to the DHBFS Cyberark database (described on
p. 14, above) and the departments should arranmgevieway data sharing—with appropriate

data security and confidentiality safeguards—witheo UN operating agencies, funds, and
programs that maintain similar databases.

The UN’s Approach to “Ordinary” Crime

In the face of member state inability or unwillimgs to investigate, prosecute, and punish
appropriately those found guilty of crimes while N field duty, the United Nations must either
bear the resulting damage to mission and organizatireputation or have recourse to processes
capable of meting out more than administrativeigasio mission personnel. Previous UN forays
into criminal justice have focused on internatiomaimes—war crimes or crimes against
humanity, as in the case of International Crimihdbunals for the Former Yugoslavia and for
Rwanda. “Ordinary” crimes have been brought wittiia writ of a UN-affiliated tribunal when
committed on a massive scale, as were sexual ¢éxipboi and abuse of minors and destruction of
property in Sierra Leone. The Special Court fomr@ie.eone (SCSL), which addressed these as
well as international crimes committed in that doyfrom 1996 onward, was the product of an
agreement between the United Nations and the gmesrn of Sierra Leone. It has both
international and national staff.

The UN transitional administrative authorities ingdvo (UNMIK) and East Timor (UNTAET),
were heavily involved with managing the administmatof justice for ordinary crimes in their
respective areas of responsibility through processfeinvestigation, appointing and training
judges and lawyers, and advising on prosecutiopgeals, and sentencing. In Kosovo, mixed
tribunals of local and international jurists hamtilie most politically and ethnically sensitive

166 A/61/645, para. 29.
187 Statute of the Special Court for Sierra LepA#. 5.
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cases to ensure fair trials, and UNTAET courts kahcriminal cases as weff These
transitional authorities were given executive maesldy the UN Security Council under Chapter
VIl of the UN Charter, owing to the absence of fiegate governing authorit}y?

The international tribunal in Lebanon, createddsponse to the 2005 terrorist attack that killed
former Prime Minister Rafiqg Hariri and 22 othersasvfounded in principle in a bilateral
agreement with the government of Lebanon. Due, keweo political controversy over the
nature of the tribunal, its legitimacy, and thegeéred threat that it posed to state sovereignty,
the agreement was never ratified in the Lebanedement'’® The Security Council decided to
proceed with the tribunal regardless of ratificatisince the agreement was based on Chapter VII
enforcement authority and could be enacted thr@u@thapter VII resolution, with the provision
that the Security Council would respond to circuanses if the government resolved the internal
political deadlock before the tribunal was estatglif”* The UN court was not operational until
March 2009, and it found in April that there wasufficient evidence to hold and try the four
suspects’?

In every instance, the UN has carefully outlined tespective court’s jurisdictional authority—
temporally, territorially, and to varying degreegharegard to personalities. UN assistance to and
partnering with the criminal justice system of atsthosting a UN peace operation—as proposed
below—also should be narrowly drawn, applying otdy UN mission staff and experts on
mission, within the boundaries of the country oumnies in which the mission is mandated, and
lasting only as long as the mission mandate coesirfalthough there would be a clear argument
for extending necessary authorities and budgetsotoplete criminal trials underway when a
mission’s larger mandate expires).

In every court in which it has been involved andotiyh every stage of the criminal justice
process, the UN consistently has upheld internatiboman rights standards. Every applicable
court statute demands that the court establistegtioe measures for victims and witnesses and
that it uphold rights of the accused. SCSL, whimtefl challenges operating in the same location
where crimes occurred, revised its rules of procednd evidence and established a Victims and
Witness Support Unit to provide short- and longrtearotection, counseling, and rehabilitation
for adult and child witnessé§’

Neither the UN nor any international tribunal hasrehad statutory authority to issue the death
penalty. Whether the United Nations ought to regtrindividuals to states of nationality that

188 United NationsReport of the Secretary-General on the United Nwtidransitional Administration in East Timor
S/2001/983, 18 October 2001, paras. 17-22. UNTAEiIFst sentence carried out,” Daily Press Briefings August
2000. www.un.org/peace/etimor/DB/DB250800.HTM. UNdMIPillar 1 Police and Justice, Presentation papéune
2004, p. 14-22.

189 United Nations Security Council Resolution 127/RES/1272, 25 October 1999, and Resolution 1244,
S/RES/1244, 10 June 1999.

170 samar El-Masri, “The Hariri Tribunal: Politics atmternational Law,'Middle East PolicyVol. XV (No. 3), Fall
2008, 80,89.

171 bid., 89. UN Security CounciResolution 1757S/RES/1757, 30 May 2007, para 1(a).

1724 ebanon releases Hariri suspects,” BBC, 29 ApBi09. http://news.bbc.co.uk/2/hi/middle_east/80B4sitn.

173 Eric G. Berman and Melissa T. Labonte, “Sierranebin Twenty-First Century Peace Operatioresl. William J.
Durch (Washington, DC: United States Institute e&&e, 2006), 195.
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make active use of the death penalty, includingdomes of which UN personnel might be
accused, could pose a difficult decision for thegabizatiom:’* The UN Human Rights
Committee (the committee of individual legal expeds distinguished from the Human Rights
Council of UN member states), tends to regard ahpitnishment as contravening international
law.*”®> The United Nations may therefore wish to entep MiOUs with member states carrying
the death penalty on their books, stipulating téesvould agree not to impose it on UN mission
personnel, thereby facilitating repatriation to grdsecution by sending states whose criminal
justice systems otherwise perform acceptably widspect to standards established in
international human rights law.

Ensuring a Level Playing Field with Respect to Crinmal Justice

Under any approach to better criminal accountgbitihe United Nations would want to ensure
that all alleged wrongdoers among its staff receigeitable legal treatment whether due process
occurs within a mission host state or their stetenationality. The UN Charter asserts the
Organization’s commitment to promoting “human rigleind fundamental freedom€®and a
Head of Mission for any PSO should have formal saeence that releasing or repatriating an
accused person to a particular state’s jurisdictih not lead to abuse of human rights or
humanitarian law. Repatriating UN staff to statekose criminal justice systems are more
criminal than just would not only violate fundam&ntCharter principles but subject UN
personnel to differing standards of justicecausethey are UN personnel. An accountability
system that allows the human rights of some staffg so trampled would itself be manifestly
unjust, and could reduce willingness of even wetiéintioned UN personnel to serve under
conditions in which such circumstances might oc@itne UN would therefore need some means
of evaluating states’ criminal justice systems fmmpliance with acceptable international
standards of investigation, detention, and judidisé process.

Given the large number of sending states/stateatidnality involved in UN peace operations, it
would be resource- and time-conserving to havegsitfarward, if indirect, indicators on which
the Organization could perform a first-order “t@dgf criminal justice systems. In addition, in
considering waiver of immunity and/or repatriatioh staff for serious offenses, the United
Nations would need to consider the extent to whichllgetary limitations in the state of
nationality would delay justice unduly, and leatvanable to act on good intentions or implement
due process within an acceptable period of time.

COURT OF FIRST INSTANCE: SENDING STATE/STATE OF NATIONALITY

Although, when examined from the viewpoint of tmial sovereignty, a host state would appear
to have the strongest legal claim to jurisdictiomero any potentially criminal actions of
international mission personnel working on itsitery, in practical, political, and legal terms a
post-conflict state may be in the worst positioretdorce such a claim, unassisted, for many of

174 UN General AssemblElaboration of a # Optional Protocol to the International Covenant@ivil and Political
Rights Aiming at the Abolition of the Death Penaf§RES/44/128, 15 December 1989.

1754 iberia death penalty violates international lagys UN human rights body,JN News Service6 August 2008.
“UN voices serious concerns about US executionMeaican national,UN News Servige8 August 2008.

178 Charter of the United Nationpreambular paragraphs, Purposes (para. 3), aitdef$5, among others.
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the reasons already stated. Host state interesisfeine may lie in ensuring that some other entity
does hold such personnel accountable for theiorgtiFollowing the precedent of the General
Assembly’s strong encouragement of member statgsitsue extraterritorial jurisdiction with
regard to their nationals serving in UN missionsovaie subject of substantiated allegations of
serious miscondudf; step oneof a system of accountability for UN officials aestperts on
mission would offer the state of nationality pripasriminal jurisdiction, subject to certain
enabling conditions. First, the behavior in questiaust be a crime both in the state of nationality
and in state in which it occurs (a condition ofragition in the Model Criminal Code$}
Second, the laws of the state of nationality mastehthe necessary extraterritorial reach. Third,
the state of nationality must have given writteguaances to the United Nations that it would in
fact exercise its jurisdiction with respect to arymes or offenses committed by its nationals
while on service in UN peacekeeping operations, @ogdide feedback to the United Nations on
its follow-up in the case. Fourth, the criminaltjos system of the state of nationality must
function in accord with relevant standards of inggronal human rights law. If these conditions
are met, the United Nations would take the necgstaps to repatriate the person in question.

Enabling conditions one through three are fairhgightforward to judge: laws and jurisdiction
exist or they do not; written assurances have lgaan or they have not. However, assurances
given are not the same as assurances fulfilledpamckss would do well to set consequences for
non-compliance, which is, at present, non-consdgplehus, nationals of states that fail to
comply with their own assurances of vigorous inigadion and prosecution, if warranted, should
be barred from service in UN peace support oparsitiotil the situation is rectified. Exceptions
could be made for those persons who agree, asditioonof service, to accept the jurisdiction of
the host state (as part of the collaborative crainjostice mechanism suggested in step two) in
the locale where they serve. Such a stance mayhéskuspension of participation by significant
national contributors of troops or police, but theited Nations needs to be clear that de facto
impunity will not be tolerated and is ultimatelywtderproductive to the missions of its peace
operations. Better, in other words, to have no @arthan a bad example.

Condition four, however, is the most difficult tefthe with precision and may need to be
interpreted such that “impeccable” is not the atgeptable performance standard. The authors
would not presume to set a single, hard and fasidsird, which in practical terms may need to
combine objective and subjective consideratiorarder to be workable. We also understand that
the very act of stipulating standards and judgivenerelative compliance with them could prove
controversial amongst many states, yet states\aeiaed, ranked, measured, and indexed in
many different fields by many different institut®a-including members of the UN system—on a
regular basis, including measures of good govemarmenness, and human rights performance.

177 United NationsCriminal accountability of United Nations officiadsd experts on missipA/RES/62/63, 8 January
2008, para. 3.
178 0’Connor and Rauschodel Criminal Code43-46.
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Evaluating Criminal Justice Systems of States of Nenality

One option would be an intergovernmental body. ¢twetroversial UN Human Rights Council
appears to have taken a non-discriminatory stefénright direction in spring 2008, when it
initiated its Universal Periodic Review process, Which all UN members’ human rights
performance records are to be reviewed every fearsy Not only does the Council seek reports
from member states themselves, but also creatempasite report on each state reviewed from
reporting from independent human rights “expertd groups known as ‘Special Procedures’,
human rights bodies and other UN entities” and edports from “other stakeholders,” including
non-governmental organizations and national hurigdns institutions.”®

Progress in measuring various attributes of meratates has been done consistently and over a
longer time by various UN agencies, funds, and ranmg. For more than a decade, for example,
the annual Human Development Report published bgramof the UN Development Program
has presented indices, based on objective meastiresman welfare, that reflect the human
condition in every UN member state. Over the y¢ansl after some initial protest) these reports
have come to be accepted measures that governncamtsuse as incentives to show
improvements in human development (health, edutakimgevity) of their peoples, that donors
can use to target their resources, and that adgiiety groups can use to prod governments into
action or use as evidence of the success of predduocacy efforts.

Teaming the Office of the High Commissioner for HumRights (OHCHR), based in Geneva,
with the UN Office on Drugs and Crime (UNODC), base Vienna, might be another way to

accomplish the evaluation task. OHCHR and UNODGheaith substantial field experience as

well as experience in supporting development of iaxel criminal code and model code of
criminal procedure, are qualified and respectedidsotb assess the degree to which critical
elements of domestic justice systems (as reflesteBigure 1) meet designated international
standards and how quickly or easily they might beubht up to standard with international

assistance. OHCHR could maintain the databasesaoftseon behalf of both organizations and for
the use of the new UN criminal justice support neetéms described in the next section.

Certain compilations of national capacities anddvér are also available from reputable official
and unofficial sources that could reduce the burmfeavaluation by pre-clearing certain states,
focusing evaluative efforts on certain elementthefjustice systems in other states, and marking
others as in need of substantial reform or reatring to meet international standards.

A perhaps surprising number of criminal justiceeassnents have been undertaken already on a
voluntary basis by private initiatives such as Ameerican Bar Association’s Europe and Eurasia
program, known as ABA CEELI. Its survey methodolagynbines 30 indicators into a Judicial
Reform Index that provides initial assessment armsures progress for countries receiving
technical legal assistance through the progfmnacted in 2001 and built on key documents in

17 Office of the UN High Commissioner for Human RightBasic Facts about the [Universal Periodic Reyje
www.ohchr.org/EN/HRBodies/UPR/Pages/BasicFacts.aspx

180 5cott Carlson and Julie Broondeidicial Reform Index: Overviewdmerican Bar Association Europe and Eurasia
Program (ABA CEELI), 2002. www.abanet.org/rol/palaliions/judicial_reform_index.shtml. CEELI reviews
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international law?®* the index is viewed as a broader and more objectiternative to narrative
assessments, while still accurately assessing tiégpabareas such as judicial independence and
criminal code revision. It has the added benefibehg relatively easy to update systematically
on a regular basis for the 19 participating coestff’

The International Monetary Fund developed its FarnSector Assessment Program (FSAP) in
1999 and has since assessed the financial stadfilapd recommended policy changes for more
than 140 countries, or three-quarters of its merstaes, two-thirds of whom agreed to make the
assessments publicly availab®.Article IV of the IMF’s Articles of Agreement gigethe
organization its mandate to conduct bilateral sillarece of member states’ compliance with a
code of conduct but the scope of surveillance has expanded sigmifiy in practice beyond
the original intent of monitoring exchange ratebe 2007 Decision on Bilateral Surveillance
recognized this shift, broadening the IMF’s resjiloifiy to include assessing the effects of
domestic monetary, fiscal, and financial policiesgbobal stability as measured by a diverse set
of financial indicators®

UNODC and the Organization for Security and Coopenain Europe (OSCE) developed a
detailed protocol, the Criminal Justice Assessniemblkit, which focuses on four thematic
sectors of the justice system: policing, accespigtice, custodial and non-custodial measures,
and cross-cutting issues such as victim and witpestection and international cooperation. The
comprehensive assessment tool allows the agerwidgdign interventions that integrate UN
standards and norms and recognize areas that eegaiining of local justice personré!.The

UN could use such readily available measures tesasshe criminal justice systems of its
member states and, with the advent of the UnivaPsaiodic Reviews by the Human Rights
Council, all member states will be subject to newels of scrutiny in the criminal justice sector.

DPKO may also look for validated proxy measures—stts that might reliably indicate which
states have sufficiently adequate criminal jusgsetems to be considered ready recipients of
nationals accused of serious misconduct while onnidsion. The same measures could identify
states needing more thorough analysis before drigpan decision is made, and, finally, it could
identify states that most likely would fail everc@rsory of assessment of their systems.

There are two such indices from well-respectedasuthat use current and multi-source data to
measure applicable rule of law and human rightfopmance. They are, first, the World Bank

reportedly took about two months to complete, ebst of about $200,000 apiece. Authors intervieth ViiBA CEELI
review participant.

181 United NationsBasic Principles on the Independence of the Judici&/40/32, 29 November 1985, and A/40/146,
13 December 1985. Council of Europeecommendation No. R(94)13 October 1994. Council of Eurofgjropean
Charter on the Statute for Judg€3AJ/DOC (98) 23, 8-10 July 1998.

182 Carlson and Broomdudicial Reform Index: OverviewRls for each participating country are publilgilable on
ABA CEELI's website. www.abanet.org/rol/europe_aedrasia/.

183 |nternational Monetary Fund, “IMF SurveillanceFactsheet.” www.imf.org/external/np/exr/facts/shtm.
184|MF, Articles of Agreement of the International Netary Fund, Article IV, Sections 1 and 3..

185 |MF, Bilateral Surveillance over Members’ Poligi&xecutive Board Decision, 15 June 2007.
www.imf.org/external/np/sec/pn/2007/pn0769.htm#dieci.

188United Nations Office on Drugs and Crin@riminal Justice Assessment ToqlRit
www.unodc.org/unodc/en/justice-and-prison-refornm@nal-Justice-Toolkit.html.
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Worldwide Governance Indicators projééwhich since 1996 has been rank-ordering states on
the basis of several indicators that reflect thagat’s statistical consolidation of a large number
of public datasets on governance effectivenesg, ofillaw, control of corruption, and public
voice and accountability. The second dataset derfk@m the well-regarded Freedom House
measures of civil and political rights, which theganization has been generating since the early
1970s. Recently, Freedom House has begun to refeas#ata on the underlying variables used
to develop its simpler and better-known indicese Tihderlying measures of greatest utility here
assess the functionality of government, and thte sthrule of law, personal rights, and freedom
of expression. Both organizations’ indices offatiiact indications of the likelihood that a state’s
criminal justice system would function at accepgdblvels of procedural competence and respect
for human rights and due process.

The compilation of Governance Indicators and Freedtouse data is fully laid out in Annex
Table A-3, which divides states into three groups, high-performance group being those states
that rank at or above the median in both sets dit&tors. This is a relatively low bar—a state
only needs to be in the top half of governancefamdan rights performers—but the membership
suggests a set of states to which it would beivelgtsafe to repatriate UN personnel.

The second group includes states below the conepdsl percentile on the Governance
indicators_orbelow the composite median ranking by Freedom Elo@ountries in the third
group consistently fall below the median on botlstitotions’ indicators. The correlations
between these two sets of data are very high (8&p#g, giving us confidence in our inferences
regarding criminal justice from these more geng@ernance and human rights scores. For
purposes of judging whether to return an accusession member to his or her state of
nationality, the United Nations could return themmany of the 84 states in the first group with
relatively high confidence of fair treatment. Corsady, it would be justified in assuming that any
of the 80 countries in the third group would subs#dly fail a criminal justice assessment and
thus justified in deciding not repatriate withoutther analysis. The 28 countries in the second
group would require assessment before the Orgamizabuld be assured that their systems
adequately conformed to international standardds®é many are in fact likely to conform, but
the World Bank indicators tend to rate one segnuérthis group higher, while the Freedom
House indicators tend to rate a different segmigften, further grounds for a closer look. Ideally,
assessments would be conducted in advance of seethat justice is not delayed when an
alleged crime occurs. A stepwise approach to seséssments is depicted in Figure 1.

187\World Bank Institute, Development Research GréWprldwide Governance Indicators for 2006,"
www.govindicators.org. (The Bank does not use thiega for official purposes. The application foe thata suggested
above is the sole responsibility of the authors.)
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Implications of “Sending State First”

The designated body for overseeing a cascadinggusystem should focus initially on building
a knowledge base of existing extraterritorial jdigtion laws for all countries, beginning with
those that contribute the most peacekeeping peesasince extraterritoriality will likely become
an issue in pursuing prosecution of personnel.

The process of convincing states to change theis keould be laborious and difficult in some
cases. Even if a contributing state did have extri#rial jurisdiction, there would remain the
risk that its commitment to assert jurisdiction 0its nationals reflects a desire @avoid their
prosecution elsewhere and to engage in at best ghasecutions at home. The UN must be
willing to enforce conditionality in such instancesfusing nationals from such states that fail to
fulfill their promises of prosecution where cases well-founded. Such action need not include
individual job-seekers from that state but it kely that a government so affronted would find
means of preventing its citizens from making amian for UN positions, or penalizing those
who accepted positions.

When sending state extraterritorial jurisdiction usavailable, or the sending state’s justice
system fails to pass muster in one or more impbktays, or its past performance in prosecuting
individuals remanded to it has been poor, and ts btate criminal justice system is in tatters,
the alternative is a UN-augmented system of acedniity that collaborates with the host state
criminal justice system to generate the necessaisdjction and legitimacy, while building both
example and institutional capacity for the hostesiizelf to use and sustain.

COURTS OF LAST RESORT: UN-HOST STATE COLLABORATIONS

Even where states of nationality meet all condgidor repatriation and trial on the basis of
evidence gathered by professional UN investigathexe will be value in the UN mission and
the host state having a collaborative arrangemerdaw enforcement and criminal justice vis-a
vis mission personnel. Accused persons, for exampéy be deemed a flight risk, mandating
detention until such time as they may be taken stody by representatives of the state of
nationality. At present, UN missions have neithezams nor authority to detain their own
personnel in the context of criminal investigationsless those missions’ mandates include
executive authority. Moreover, it is almost certagiven the large number of nationalities
represented among non-military personnel in UN eegmerations, that a fair number of states
will fail to meet one of more of the four proposazhditions for repatriation, from jurisdiction to
prosecute, to a poor record of compliance withrivgonal human rights law.

It is therefore not hard to foresee instances inclwtapplying criminal justice to mission
personnel would require moving to step tamd drawing upon the sovereignty and the criminal
justice system of the host state to create a awidive system of criminal justice applicable to
the mission. Although, as Annex Table A-3 indicatpest-conflict states hosting UN peace
operations are likely to score poorly on World Baytvernance indicators and Freedom House
human rights indicators, every host state hasbate#s—such as jurisdiction supportive of
criminal justice—that a non-executive UN missioresiaot. In a collaborative relationship the
United Nations can, in turn, offer the host statd #s various stakeholders access to modernized
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criminal law codes and codes of procedure and, Whighhost state’s concurrence, can offer a
model of jurisprudence the implementation of whocluld help point the state’s criminal justice

system toward fair play, effectiveness, and prebesdism that will both increase the state’s

domestic legitimacy and make it more attractiventernational trade and investment.

Improving criminal justice performance of the hesite has increasingly been the business of
contemporary UN peace operations, as Table 2 itedicdhe more quickly local criminal justice
capabilities grow, the more the host state willdie to offer collaborative resources to the
United Nations in a joint effort to enforce crimidaw within the mission, and the sooner the
state reaches the point where it can meet intematihuman rights standards of performance
without international assistance.

The Security Council mandate for a mission shoefihg the UN’s responsibilities in support of
mission-directed criminal justice, acting under pea VIl of the Charter if necessary. The
mandate should also require that the SOMA withhibgt state provide for its collaboration with
the United Nations on criminal justice matters fan-military mission personnel, recognizing
the necessity that such collaboration and all astii@ken under its aegis conform to applicable
standards of international human rights law. The'dUidodel SOMA should provide for such
collaboration. A detailed assessment of the hasé gtriminal justice system, in which host state
personnel should participate, should be undertakestablish the baseline for an MOU with the
host staté®® The SOMA should state that criminal jurisdictioneo UN personnel will revert
solely to the host state when a periodic assessofeitd law enforcement and criminal justice
institutions concludes that its personnel, ingtitug, and procedures meet minimally acceptable
international standards in all four major composesftcriminal justice. Such assessments should
be conducted by OHCHR or UNODC. Where jurisdictiexerts, the SOMA should preserve the
right of the accused to have legal assistance ®hiher choice, including from the state of
nationality, the host state, or the UN itself.

The MOU would delineate the specifics of jurisdctal and procedural matters related to the
workings of jointly-staffed elements of the hosttstcriminal justice system that are applicable to
UN mission personnel.

Table 3 illustrates elements of an assessmenteadfidkt state system through four critical phases
of the criminal justice process: investigation [(imting interrogation of witnesses); filing of
charges and pre-trial detention or a supervisedrradtive; adjudication and appeal; and
sentencing and corrections. Table 3 is a highlyrearized version of the assessment process
recommended in the UNODC and OS@Eminal Justice Assessment ToalRit Host state

188 A thorough assessment of the host state’s crinjiiiséice system is among key tasks to be acconglighior to
deployment of a new operation if UN criminal justisupport of any kind is indicated by the missiandate or the
provisions of a peace agreement. To be effectiwen @artial support to local justice must take iatocount the
condition and workings of the entire system. Faneanissions, assessments may take place afted ihployment if
a mandate does not initially include criminal justsupport but later expands to do so. In the eevi®ncept of
support for mission-focused criminal justice, alll technical assessment missions would include sesament of host
state criminal justice.

189 UNODC, Criminal Justice Assessment Toqlkitvw.unodc.org/unodc/en/justice-and-prison-refdrivhinal-
Justice-Toolkit.html.
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performance on these substantive and proceduraleeks would both help to focus a capacity-
building program as well as tell UN planners whanel at what level they could expect to build
early and effective collaborative relationships hwitost state personnel and institutions in
meeting the mission’s criminal justice requirements

Table 2: UN Mandates in Operations With Rule of Law
Components since 1999

SPECIFIC SPECIFIC SPECIFIC
REFERENCE TO REFERENCE TO REFERENCE TO
COUNTRY OR REFORMING REFORMING REFORMING
MissioN TERRITORY DATES PoLice JUDICIAL SYSTEM* | PRISON SYSTEMS*
UNMIK Kosovo 1999 — present X X
UNAMSIL Sierra Leone 1999 — 2005 X
UNTAET Timor-Leste 1999 — 2002 X X X
ONUC DR Congo 1999 — present X
UNMISET Timor-Leste 2002 — 2005 X X
UNMIL Liberia 2003 — present X X X
UNOCI Céte d'lvoire 2004 — present X X
MINUSTAH | Haiti 2004 — present X X X
ONUB Burundi 2004 — 2006 X X X
UNMIS Sudan 2005 — present X X
UNMIT Timor-Leste 2006 — present X X X
UNAMID Darfur, Sudan | 2007 — present X
MINURCAT | Chad/CAR 2007 — present X X X
* Includes references to judicial and/or penal reform contained in Secretary-General Reports, in instances where Security
Council Mandates explicitly endorse the plan in the Report.
Sources: Security Council Resolutions and Secretary-General Reports for each mission listed.

Criminal Justice Support Structure: UN Headquarters

A design for Headquarters’ support of UN-host steddaborative criminal justice endeavors
must address not only rational bureaucratic stractund the operational needs of the field but
also issues of policy, budgeting, and administeapierformance review. Moreover, it must do so
in a manner that creates a level of functional fresielence equal to or greater than that of the
UN'’s restructured and professionalized systemriternal administrative justice, or OIOS, while
maintaining accountability. The following discumsisketches such a structure for Headquarters,
and then turns to equivalent issues that wouldyaippthe field.
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Table 3: Assessing the Host State Criminal Justice

System

Capacity
Assessed

Sub-Elements

Functions or Personnel Assessed

Investigations

Investigators Competence
Integrity
Process Timeliness

Solid chain of custody for evidence

Accused access to competent legal advice

Interrogations free of torture of other
inhumane/degrading treatment

Detention, Charges

Habeas Corpus

Timely charges; time-limited detention without
charges.

Conditions of

Adequacy of food, water, space, sanitation,

detention security.
AIterngtlves to Bail system, monitored house arrest
detention

Adjudication Competence of Judges and Magistrates

(Court of first personnel

instance and
appeals court)

Prosecutors

Defense lawyers

Court Registry

Integrity of personnel

Judges and Magistrates

Prosecutors

Defense lawyers

Court Registry

Due Process
Standards

Defense discovery process

Presentation and challenge of evidence in open
court

Availability of (and right of defense to call)
witnesses

Right to cross-examine withesses

Courts dismiss evidence obtained by illegal or
inhumane means

Sentencing practices

Appeals process

Sentencing and
Corrections

Conditions of
sentence

Absence of cruel or unusual punishment

Conditions of
imprisonment

Meeting minimum international standards for
humane treatment of prisoners
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Figure 2 is our proposal for a Headquarters supginrtture. At the apex, we propose a Criminal
Justice Advisory Committeanodeled in part on the UN's new Internal Justmuncil and in
part on the Independent Audit Advisory CommitteAC). The Internal Justice Council
nominates and reviews judges for the UN's intejusiice system and is charged with drafting a
code of conduct for UN administrative law judgesthbtasks that would be appropriate functions
for the Council’'s criminal justice counterpart. THRAC oversees OIOS and its budget, and
includes reviews of roughly one-half of the bud@etabout $25 million per year) that is routed
through the Peacekeeping Support AccdthtSimilar budgetary responsibility should be
accorded the Criminal Justice Advisory Committeljaolv, like the IAAC, should be appointed
by the GA and meet several times a year.

The new committee should provide policy oversight & Criminal Justice Support Division
proposed to be created in New York as part of theQiffice of the Administration of Justice.
That Office, charged to begin functioning 1 Julpaf™ is headed by an Executive Director (see
Figure 2). The new Division should be headed byféicial who reports administratively to the
Executive Director but reports on substantive matted the Criminal Justice Advisory
Committee.

Within the new Division there should be a Centrahtihal Case Registrgnd a Criminal Justice
Field Support ServiceThe former would be a central, backup repositioryall case-related
records generated by or on behalf of the collab@atriminal justice efforts carried out in
mission areas, to include investigative reportat@ygraphic and other digitized evidence, court
proceedings, and all administrative records, whsbbuld be automatically backed up to the
central registry as soon as they are generatesvhedever modified.

The Field Support Service would comprise a RosBerstion Criminal Justice Assessment and
Standards Sectiomnd_Civil Provosts Support Sectiorhe Rosters Section would be responsible
for global recruiting and vetting of trial judgesich defense attorneys for appointment to
collaborative justice endeavors, according to sdesgl of competence and experience approved
by the Criminal Justice Advisory Committee. Somewt be on full-time retainer while others
could be on stand-by status. All could be part led Standing UN Rule of Law Capacity
(ROLCAP) and Senior Reserve Roster proposed inatiee Stimson Center study of UN
peacekeeping rapid deployment ne€d©n provision of defense attorneys, the Rostersi@ec
would liaise with the Office of Staff Legal Assiate, whose principal focus is representing and
supporting staff in administrative proceedings bygainst the United Nations. Since offenses of
which staff may be accused can rise to Categonyl Iserious crime, the scope of legal assistance
available may reasonably rise to criminal defemsieid settings. It could be difficult, however,

10 The duties of the Internal Justice Council wetatgished by General Assembly Resolution 62/228eléruary
2008, para. 37. The terms of reference of the ladéent Audit Advisory Committee were establishedSeyeral
Assembly Resolution 61/275, 31 August 2007. TheTAA a subsidiary body of the General Assembly;Jdi@eis not.
191 United NationsGeneral Assembly Resolutio’RES/63/253, 17 March 2009. The starting date p@stponed
from 1 January 2009 to facilitate clearance of d¢mseklogs from the former system of internal justnd to allow
time to complete hiring of personnel in the newigessupport structures.

192 3oshua G. Smith, Victoria K. Holt, and WilliamDurch, Enhancing United Nations Capacity for Post-Conflict
Policing and Rule of LayReport 63 (Washington, DC: Stimson Center, 20617) 6.
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for a staff attorney to shift gears, unless thallemntext of collaborative criminal proceedings
were normed, as suggested below, to a commondegiaprocedural framework.

The Rosters Section should also develop partnesimgngements with member states and
regional organizations that have standing or standhtities designed to support rapid
deployment of rule of law experts abroad, espsacialtiges and defense lawyers. Prosecuting
attorneys, collaborative-court clerks, and the rgama and staff of the New York-based registry
should be full-time UN personnel: the clerks, maragand staff for continuity and security, and
the prosecuting attorneys for rapid availabilityparticipate in assessing whether the evidence
gathered substantiates a Category | offense tlatlédtbe criminally prosecuted. As discussed
below, major missions should have a resident prdseg attorney, and one additional staff
prosecutor might be posted at each office of tHe®bf Administration of Justice.

The Assessment and Standards Section would bensbf® for maintaining liaison with other

elements of the UN system that amount to a commuwdifpractice on criminal justice issues.
This would include, at a minimum, the Criminal Lawd Judicial Advisory Section of the Office
of Rule of Law and Security Institutions in DPK(het Bureaus for Crisis Prevention and
Recovery and for Democratic Governance at the UNeld@ment Program; OHCHR; UNODC;

the Office of Legal Counsel in the UN Office of ladcAffairs; and the Rule of Law Unit, which

supports the Under-Secretary-General-level Ruld.af Coordination and Resource Group
(ROLCRG).

This Section would work with OHCHR and UNODC to\ae=l|s a secondary repository for the
criminal justice system assessments recommendedieaband participate in Technical
Assessment Missions to states that are newly-maddathost a complex UN peace operation.
Such participation would provide better understagdif what the United Nations would need to
contribute to a new collaborative criminal justex@eavor.

Such requirements should not be drawn up ad hdt @dth new mandate, although each new
mission will have its unique elements to which @bbrative efforts would need to adjust. Critics
of the international tribunals for the Former Yugesa and for Rwanda, and for the hybrid
tribunal for Sierra Leone, note that high costsglaelays, and some dubious practices derived
from a lack of well-thought-out, written operatipgocedures. Had the architects of those courts
taken time to standardize procedures in writingg thbunals might have been much more
efficient and much more effectivé®

193 Beth K. Dougherty, “Right-sizing international minal justice: the hybrid experiment at the SpeGialirt for
Sierra Leone,International Affairs(London), 80, 2 (March 2004), 313. Penelope Vanl Tiffective, Efficient, and
Fair? An Inquiry into the Investigative Practicektbe Office of the Prosecutor at the Special CéarrtSierra Leone
(UC Berkeley: War Crimes Studies Center, 2008) 52—
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Figure 2: Proposed Criminal Justice Support Structu re, UN Headquarters
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We therefore recommend that the proposed AssessmaerdtStandards Section be responsible for
drafting new UN policies, standard operating praced, and guidelines for collaborative
criminal justice processes. Draft documents shdagd submitted for review by ROLCRG
(effectively, for review by the entire UN communiby interest in criminal justice matters), and
after taking ROLCRG’s views into account, submittied approval by the Criminal Justice
Advisory Committee. This last step is included émnforce the independence of the proposed
system: the UN'’s departments and agencies shoukldaay in the development of policies and
procedures that may affect their people in thelfibut not, in this case, the final say.

The Civil Provosts Support Section would be resjimasfor coordinating with the UN
Department of Field Support and the UN Logistics®at Brindisi, Italy, to specify support
requirements for the new criminal justice elemeattached to UN peace operations and to ensure
that they are adequately supported in terms ofpran, office space, office and communications
equipment, and other logistical essentials, and tira peacekeeping support account reflects
these needs, much as it does for OIOS. This seatbuid also be the New York routing point for
any substantive queries from criminal justice suppersonnel in the field.

The personnel footprint of the Criminal Justice [gup Division is difficult to estimate but could
range from 10 to 15 professional staff, plus 6 @oslipport staff, at Headquarters, billed to the
Peacekeeping Support Account but with an indepaneemew provided to the ACABQ by the
Criminal Justice Advisory Committee, as is doneh®/IAAC %

Developing Applicable Criminal Law and Procedure

The first UN Group of Legal Experts favored, forposes of enforcing criminal accountability,
the use of those individual elements of a statdisinal justice system that meet international
standards, substituting elements from the statetbnality or a third-party state for those of the
host state that failed to meet international stedf8 In our view this would produce an
unwieldy edifice of jerry-built structures that édwnly with great difficulty produce equal and
efficient justice across UN peace operations. Bette think, to have at least one constant across
missions, and that, in our view, should be the lakdity of the USIP-Galway-OHCHR model
criminal code, code of criminal procedure, policg and corrections manual discussed earlier, to
use as templates by which to modernize host statenal codes and procedures for purposes of
collaborative criminal justice. Host state criminalv and procedure would be trimmed or
extended by the application of the model code tatep| and this process should be one element
of the MOU that creates the collaborative setuphdf model codes also evolve into the general
template used by UN missions for purposes of teghmégal advice and capacity-building, then
the United Nations would be applying to its owngoemel the same rules and processes that it

194 United NationsAdministration of Justice, Report of the Advisopn@nittee on Administrative and Budgetary
QuestionsA/63/545, Annex |. For comparison, establishedpés the Office of the Administration of Justice,
beneath the Executive Director and the Directoell@ost to manage the New York registry, inclugedfessional and
1 support post to assist the Executive Directgrrd8essional and 8 support posts for the threeiéspribunal
registries and the Appeals Tribunal Registry; aqudfessional and 3 support staff for the five tamas of the Office
of Staff Assistance, for a total of 16 professiomadl 12 support. There will be three full-time awd half-time judges
for the Dispute Tribunal and seven judges for tippéals Tribunal. The UN’s informal justice systemantered on the
Office of the Ombudsman, is larger, at approximeal professionals and 17 support personnel.

195 5/60/980, paras. 29-30, 40-42, 44(b).
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would be urging the host state to apply to its @iizenry. Were the larger international donor
community also to buy into the model codes framéwibre result could form the basis for better-
coordinated justice and security sector reformréffo

Using the model codes to generate commonality etwhe mission and host state criminal
justice systems would be better than simply usheg dodes “out of the box” for the mission
itself, even though there could be certain procgdadvantages to doing so, for example,
identical training regimes for those entrusted wttiorcing the law within and across missions.
But the differences across missions when usingctireective template approach should be
sufficiently minor that UN and host state personeeuld adapt with minimal additional
training—UN personnel because the basic approatihbeifamiliar, and host state personnel
because the result will be built from their natiboades.

The transparent application of modernized, rigbtpecting codes and procedures, as accepted
by the host state, could exert a powerful legitimgzinfluence on behalf of the mission and host
state institutions that are in the process of mfoifransparency should include ample
opportunities for the public to view collaboratipestice proceedings so as to build their public
credibility and to pressure local courts to achievestandard of transparency that may be
previously unheard of in the host state.

Criminal Justice Support Structure: Field Missions

The field presence for collaborative criminal jasti(see Figure 3) could initially mirror that of
the pilot internal justice field presence, whicledees on three major missions—Congo, Liberia,
and Sudal®>—but we would suggest adding a fourth mission—Hditich of these four pilot
efforts should host a collaborative criminal justielement led by a Civil Provostt the D2
level—comparable in rank to the heads of other majssion components (military excepted, as
the Force Commander usually holds the rank of fasisSecretary-General; but the proposed
criminal justice element would not be responsilie rhilitary-related justice). The job title is
intended to evoke the functions of a Provost Mdréih@ head of military police, lawyers, and
corrections), that is, the individual who would wstzal resources on the UN side of the
collaborative criminal justice effort and also wavkh OIOS forensic field investigators.

The Civil Provost would be the principal operatibpmint of contact with the host state’s
criminal justice system. The division of labor beem the United Nations and the host state in
respect of mission criminal justice, UN supportuiegments, and processes of collaboration will
have been based on the pre-deployment missionaassssment and subsequent negotiation of
SOMA and MOU. It is not unusual that a mission dgpl before a SOMA/SOFA has been
finalized, and in such cases, inauguration of titaborative system would be delayed. It should
be in the host state’s interest not to delay thmpietion of either document, on the merits, but
political conditions in quasi-post-conflict situattis can be mercurial, and it may be necessary to
make at least some other assistance conditioniddeocompletion of negotiations.

196 A/63/545, para. 14.
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Figure 3: Proposed Criminal Justice Support Structu re in Missions
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Under the system prevailing until July 2009, thession Conduct and Discipline Unit made an
initial determination of seriousness, based on pheliminary OIOS investigation, and its
recommendation was confirmed or not by the Headsion, who determined whether an
alleged offense was pursued past his or her deskvaerther the alleged offense rose to the level
of serious criminality. If so, the Secretary-Gehesad Office of Legal Affairs determined
whether immunity applied to the situation, if schether it should be waived and repatriation
arranged.

In a major proposed departure from that practiee {dgure 4), we propose that the Civil Provost
decide whether preliminary investigation pointsatgerious crime having been committed. If it
does, and if an alleged perpetrator is named inrnestigation, the provost would also decide
whether to detain him or her if flight risk warrarit; whether to invite collaboration of the state
of nationality with a view to repatriation and pecstion there, based on its meeting the four
conditions outlined above; or whether to activaf®iat Justice Task Force with the host state.

In civil law settings, the provost would functios BN investigating judge, managing the work of
OIOS criminal investigators and cooperating witly @ounterpart sent by a qualifying state of
nationality. Where the state of nationality faits qualify, the provost would work with a host

state counterpart in building a case for trial. idws of the provost related to use of the
collaborative criminal justice system would always taken in the presence of and with the
consent of a host state-designated counterpartimipiementing various elements of the

collaborative criminal justice process, howevee, tnited Nations would be in the lead initially

and until both sides agree that the host statedmslt its capacity sufficiently to take the lead.
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Figure 4: Proposed Criminal Justice Support Process in Missions
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Pre-trial detention of any sort, even house arresiyld be a departure for United Nations
missions lacking an executive mandate, and wheeeceed would draw heavily upon powers
conferred by the SOMA and MOU with the host stdleuse arrest may suffice if electronic
monitoring devices, especially GPS-enabled, weesl d closely monitored. Post-conflict

host state detention facilities are usually onehef least-functional elements of a post-conflict
justice system, brimming with pre-trial detainees)d almost certain to fail a standards
assessment. The physical detention alternativehergirefabricated or more costly, longer-lived
facilities—would place the UN in the uncomfortablgosition of providing “luxe”

accommodations for its miscreants before anythingproves for the multitudes already
moldering in local confinement, even though thdighg is not of the UN’s doing. To supervise a
restricted movement regime, serve as transporiadreiscorts, and provide courtroom security in
collaboration with host state counterparts, we ssgthat the office of the Civil Provost include

197 For discussions of electronic monitoring [EM] dssues that it raises, see James M. Byrne and Bdn&ebovich,
eds.The New Technology of Crime, Law and Social Corfiviminsey, NY: Criminal Justice Press, 2007), redevay
Timothy P. Cadigan ifrederal Probation71,1 (June 2007), 54-55; J. Robert Lilly, “IssBeyond Empirical EM
Reports,"Criminology & Public Policy 5,1 (February 2006), 93—-102; and Rita Haverkavtgrkus Mayer, and René
Levy, “Electronic Monitoring in Europe European Journal of Crime, Criminal Law, and Crimidustice 12, 1
(2004), 36-45.
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three to four_ UN MarshalsThese functions would combine elements of coiwastand close
protection, so the Marshals’ logical home base Wdut the UN Department of Safety and
Security, which hires and trains Safety and Segastwell as Close Protection Officers for UN
missions. The Marshals could be either internationaational staff. Detention facilities would
also require logistical and administrative suppartirther argument for electronically monitored
movement restriction whenever feasible.

The office of the provost should also have a fiallet records clerk, to maintain the kernel of a
criminal court registry; other personnel could loeled as workload requires. In a large mission
such as MONUC, which has generated the largest aurab serious misconduct cases, the
registry may best start with the assumption thatilit have steady business, and begin with as
many as three clerks and a full-time deputy prosecu

The UN’s revamped system of administrative justgeesigned to give UN personnel greater
access to professional legal counsel. Such cotingelfar posted to missions will be specialists
in administrative matters. Once again, large missishould have at least one staff criminal
defense counsel. An accused person should, howaaee the right to choose other legal
assistance, including from his or her state ofamatiity or from the host state—which might be
the preference of mission staff who are hired lgcal

A right of appeal should be built into the systémt appeals hearings should be conducted in the
host state, not at a remote location, as remoierad not transparent to local observers, and
acquittals on appeal may seem especially suspidiguanted at a distance.

Sentences, once affirmed by the appeals processldshe carried out under contract with the
state of nationality, if its corrections system tsemternational standards, or with third states,
building on precedents established by UN war crimmédsinals!® The UN Office of Legal
Affairs should pre-negotiate custodial arrangemewith appropriate countries that meet
international standards for corrections faciligesl procedures.

In order to properly inform UN civilian staff of ¢hnew system of accountability affecting them,
all contracts for employment of civilian staff staunclude specific language explaining the
mission’s approach to criminal accountability ahd employee’s recognition of and consent to
host state jurisdiction with UN lead participatidduch consent would become a condition of
employment, reinforced by reference to the misamamdate, SOFA/SOMA, and MOU.

The UN should resist the temptation to dual-hatrtigsion’s rule of law capacity-building team
as potential criminal litigators. That team shoinstead remain focused on the task of training
and mentoring their local counterparts; those i@iahips should not be interrupted. Moreover,
as they complete training, capable local personnald be assigned to the Joint Justice Task
Force to gain operational experience.

198 The tribunal for the Former Yugoslavia has Bilatekgreements for the Enforcement of Sentences Slitrakia,
Estonia, the United Kingdom, Portugal, Ukraine,da&in, Denmark, Germany, France, Sweden, Austriawiy,
Finland, and Italy (www.un.org/icty/legaldoc-e/indietm). The tribunal for Rwanda established similgreements
with Sweden, France, Italy, Mali, Swaziland, anchiBgwww.unictr.org/ENGLISH/agreements/index.htm).
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To ensure that the chief criminal accountabilitficefr in a peace operation is also accountable
for his or her professional performance, and bex#tus Civil Provost would report directly to no
one in the field, we propose that the provosts’uahiperformance appraisals be derived from a
“360-degree review” process in which three nearpée rank from other UN missions would
interview the provost’'s colleagues, staff, and shaltders, including host state counterparts, and
draft an appraisal for review and approval by thenihal Justice Advisory Committee. The
Committee should have the power to remove a prowbst is not performing according to the
highest standards of competence, integrity, anchitiglity. As a UN official, the provost should,
in turn, enjoy access to the UN's informal and falmdministrative grievance procedures.

Implications of a Collaborative Criminal Justice Cgpacity with the Host State

The effectiveness and legitimacy of each peaceatiper as well as the UN’s legitimacy as a
whole, will be augmented by the creation of a éacomprehensive system of criminal justice
for UN civilian personnel. At present, when UN niigs personnel commit crimes, the local
population is likely to experience no sense ofifestor closure, because usually no local
procedure for criminal accountability is availalde utilized to bring miscreant UN staff to
justice. This can lead to popular frustration amerneopposition to the UN and its mission. So the
present lack of access to justice processes bo#iljaransparent and transparently just is not
only morally untenable but politically counterprative, a poor example to host publics and
governing elites alike.

Many host states might welcome the added intemaliattention to UN mission members’

transgressions and parallel efforts to rebuild andéform the local criminal justice system that
would facilitate a growing partnership with UN ciival justice elements. This arrangement could
be attractive especially to reform governments cwhposed of the leaders of former fighting
factions (the Johnson-Sirleaf government in Libdsééng an example). Local buy-in could also
arise from the perception (and the emerging reatifyinternational personnel, held visibly to

account for crimes, serving as an example of wbedlllaw enforcement and criminal justice

could become, since UN practice and UN training Mydoe using the same legal template,
namely the adapted model codes.

While host state capacity is being built up, the biision should be able to offer the state
various kinds of functional support, aiming to d¢eea local criminal justice system nearly

parallel to that of the mission; a system that doulcrementally embrace the standards that
capacity building efforts hope to inculcate on atainable basis.

Tensions necessarily exist between internationtracand local populations wherever peace
operations deploy; certainly any international imémtion in a host state’s legal system, no matter
how badly it is in need of reform and developmerit] bring issues of pride and identity and
images of paternalism and neo-colonialism to the.fAs regards to the criminal accountability
of non-military UN mission personnel, it can be ¢ioted that host states would universally
prefer that such staff be investigated and prosecunder host state laws in host state courts,
asserting a sovereign power to punish those whbeatately harm their people or interests, rather
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than see them shuffled off to their states of matiity. International capacity building support for
host state systems and procedures to hold inten@tpersonnel responsible for their misdeeds
on host state soil, in collaboration with the Uditéations, would therefore offer considerable net
benefit to the host state.

CONCLUDING THOUGHTS

The pros and cons of each step of the proposedagprto increased accountability for UN
personnel in peace operations must be weighedutlgreihd the potential implications of each
fully analyzed. The first step proposed here appparhaps as the more politically tenable of the
two, yet it carries the necessary burden of UN smeent of member states’ criminal justice
systems. It is also arguably inefficient, requirlgreat deal of effort to conduct and to update
periodically the credentials of all member stajastice systems, as broad indicators are unlikely
to prove satisfying to states who find themselveshe lower half of any ranking system. The
partnering of the UN and the host state in the meéiep could be a difficult proposition for
which to gain UN member state support, but as dmghat would apply to all non-military
peacekeeping personnel, it is the step that arguafbérs greater assurance of ending legal
impunity and deterring the behavior that impunityceurages. Resulting opportunities for
operational collaboration with host state crimijetice system personnel and institutions would
reinforce UN arguments about ending impunity local ending it for those who preach against
it, as well.

The new processes that we propose in this repantdv@quire a modest expansion of the UN
peacekeeping support account budget, and supponttire donor community that is focused on
rebuilding host state criminal justice capacityt ¥ach reconstruction is often already a goal of
UN PSOs and the added monetary cost of the praposade here should be weighed against the
benefits they could bring not only to the UnitedtiNias but to the peoples whom UN peace
operations are mandated to help and to protectpatehtially to host state systems of criminal
justice, the fairness and effectiveness of whiehcaucial to rebuilding the rule of law in war-torn
places. Closing loopholes that allow UN persononedtade responsibility for their actions is at
minimum an obligation the UN owes itself to presemrganizational integrity, owes to the
civilians it should be protecting in its areas gfemation, and owes to member states. The
Organization should demonstrate uncompromising atipfor human rights and the highest
standards of due process. Ending impunity for s personnel is a tremendous opportunity for
the United Nations to offer good example in a caitisector, in the very places that need it most.
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ANNEX

Table A-1: Legal Tools Applicable to Different Pers  onnel in UN Peace Operations
UN missions engage several different categoriesviifan personnel, to whom different rules and
conventions apply.

UN Staff
(UN Officials) 2

UN Police
(experts on
mission)

UN
Volunteers

Consultants and
Individual
Contractors

Convention on the
Privileges and
Immunities of the UN
(General Convention) 3

X4

X5

X6

Secretary-General's
Bulletin, “Special
Measures for Protection
from Sexual
Exploitation and Sexual
Abuse,”
ST/SGB/2003/13, Oct.
2003

Staff Regulations and
Rules '’

“Ten Rules: Code of
Personal Conduct for
Blue Helmets” and “We
Are United Nations
Peacekeepers”

An “Undertaking” *2

Regulations Governing
the Status, Basic Rights
and Duties of Officials
other than Secretariat
Officials, and Experts
on Mission

DPKO, Department’'s
Directives for
Disciplinary Matters
Involving Civilian Police
Officers and Military
Observers **

UN Volunteers

Conditions of Service *°

Status of Forces
Agreements and Status
of Mission Agreements
(SOFA/SOMA) *®

Xl7

Standard Contract for
Consultants and
Individual Contractors,
(ST/AI/1999/7)

XlS
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Endnotes to Table A-1

YThis chart is grounded ih Comprehensive Strategy to Eliminate Future Seixploitation and Abuse of United
Nations Peacekeeping OperatiofThe Zeid Report], A/59/710, March 24, 2005, arderal notes and reports of the
Secretary-General issued in 2008 that detail sobpiee UN’s new system of administration of justéoed its impact
on various categories of personnel who serve inpgate operations. The table omits discussion dfamyil
contingents, which remain under the exclusive giswary jurisdiction of their respective sendingtst, and
discussion of military observers, who sign an imlial undertaking with the United Nations and hthestatus of
experts on mission, but also remain under thedigti®n of their respective states and military esdf justice.

2 UN officials are persons who hold a letter of @ippment from the Secretary-General; also refetoeaks UN staff or
staff members. United NationStatus, basic rights and duties of United Natiaa$f snembers, Secretary-General's
Bulletin, ST/SGB/2002/13, 1 November 2002, Part IlI-B, Comtagy, paras. 1-3.

3 United NationsConvention on the Privileges and Immunities ofuinéed Nations13 February 1946, entry into
force September 1946, Article V, Sections 18 andah@ Article VI, Sections 22 and 23.

4 Officials at the level of Assistant Secretary-Gahand above may be accorded the privileges anulinties of
diplomatic envoys in accordance with internatidaal. General Convention, Section 19.

5 “Experts (other than officials coming within theope of Article V) performing missions for the UstitNations”
(“experts on missidh. These persons shall be accorded such privilegdsmmunities as are necessary for the
independent exercise of their functions duringgbeod of their missionsncluding the time spent on journeys in
connection with their missions. In particular ttedall be accorded: (&nmunity from personal arrest or detention and
from seizure of their personal baggage; (b) Ineespf words spoken or written and acts done btimethe course of
the performance of their mission, immunity fromaégrocess of every kind. This immunity from legabcess shall
continue to be accorded notwithstanding that tlreqmes concerned are no longer employed on mis§iorise United
Nations.” General Convention, Article VI, Sectiod. ZEmphasis added.)

5 UN Volunteers may enjoy privileges and immunitssofficials of the United Nations “when speciflggirovided
for in such agreements as status-of-forces agresraed the standard basic assistance agreemehts Ghited
Nations Development programme.” United NatioBeminal accountability of United Nations officiadésd experts on
mission, Report of the Secretary-Genefdf3/260, para. 64.

" ST/SGB/2003/13 applies “to all staff of the Unitedtions” but civilian police and military obsersemwho are
experts on mission, not staff, agree in the “uradéngs” that they sign with the UN to be bound g prohibitions
specified in the Bulletin. A/59/710, para. A.18.

8 DPKO advises mission heads to have UN Voluntdgrsan agreement stipulating that any violatiorhef
prohibitions outlined in ST/SGB/2003/13 “will coitste serious misconduct that could result in imrat
repatriation. A/59/710, para. A.38.

9 A/59/710, para. 16, and United NatioAsiministration of justice: further information reijed by the General
AssemblyA/62/748, 14 March 2008, para. 21.

10 3T/SGB/2002/13, 1 November 2002, also United MatiBtaff RegulationsST/SGB/2007/4, 1 January 2007.

1 These two documents are coupled with mission-fipegiidelines for UN police officers.

12 A contract signed by UN police and military obsssragreeing that they will be bound by all missitandard
operating and administrative procedures, poliadé@gctives and other issuances.

13 United NationsRegulations Governing the Status, Basic Rights,uties of Officials other than Secretariat
Officials, and Experts on Mission, Secretary-Getigfaulletin, ST/SGB/2002/9, 18 June 2002

4 UN Department of Peacekeeping Operati@iggctives for Disciplinary Matters Involving Ciidin Police Officers
and Military ObserversDPKO/CPD/DDCP0/2003/001, DPKO/MD/03/00994, Jubp3.

15 United NationsConditions of service for international UNV voluaitg August 2006,
http://www.unv.org/fileadmin/docs/conditions_of wee/UNV_COS_09_2008.pdf.

18 United NationsModel status-of-forces agreement for peace-keepiegations, Report of the Secretary-General,
A/45/954, 9 October 1990.

17 See note 6.

18 The standard agreement signed by contractorsategithat individuals hired as consultants or emtrs are
subject to local laws of the host country, unléss/tare required to travel on behalf of the Orgatiin, in which case
they are accorded the status of experts on mis8i®d/710, paras 17, A.40.
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Table A-2: Extraterritorial Jurisdiction Laws
and Applicable Criminal Codes and Legal Systems

o Applicable Criminal Code Legal System
Country i Er-xst?ct?:,r,f ?:als State of Host | International - ;
JATSEE " Nationality State Law Gl | Cemmen | Wik
Argentina Yes X X
Australia Yes X X
Austria** Yes X
Belgium** Yes X X
Bosnia-
Herzegovina Yes X X
Brazil** Yes X X X
Canada No*** X
Cyprus Yes X X X
Czech Yes X X
Republic
Estonia Yes X X
Finland Yes X X X
Germany Yes X X
Greece Yes X X X
Ireland Yes (limited) X X
Jordan Yes X
Kenya Yes X X
Korea, Rep. of Yes X
Liechtenstein Yes X
New Zealand Yes X
Norway Yes X X X
Poland Yes X X
Qatar Yes X X X
Serbia Yes X X
South Africa Yes X X
Switzerland Yes X X
Tunisia Yes X X X
United States Yes X X
Yemen Yes X X

Notes: The countries in this list responded to the S-G’s request for information on existing national extraterritorial
jurisdiction laws. ‘Applicable Criminal Code’ refers to the content of those extraterritorial jurisdiction laws and whether an
action must be a crime in the state of nationality, in the host state where the crime occurred, and/or under international
law. ‘Legal system’ categorizes the countries according to their use of civil law, common law, or mixed legal systems.

* Mixed legal systems may incorporate elements of civil, common, tribal, or religious law.

** Austrian laws state that the crime must be illegal in either the national criminal code OR that of the territory in which the
crime was committed. Belgian and Brazilian laws state that the crime must be punishable in the host state territory and
national OR international law. Other states require dual criminality in their own laws and the laws of the host state.

*** Exceptions are allowed for serious violations of Canadian or international law.

Sources: United Nations. Report of the Secretary General on criminal accountability of United Nations officials and
experts on mission. A/63/260, 11 August 2008. Central Intelligence Agency, "The World Factbook Field Listing - Legal
System." www.cia.gov/library/publications/the-world-factbook/fields/2100.html.
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Table A-3: Indicators on States’ Governance and World Bank Governance Freedom House (FH)
Human Rights Performance, and Status Regarding Indicators (WBGI) for 2007 Freedom in the World:
International Covenant on Civil and Political Right s | (higher percentile = better- | 2008 (higher score = more
governed) freedom)
= g m'g g
3]
2007 Gross g S 2 | 5 % )
National Number of z E |s3| 8% z © |85| & |5
Income per Police b 3 oE | ER -z 5 E2| o 3028
capita (World | Contributed | | ° 5 |83|0¢| o g |88| § | 8% 23
Bank, to UN cClz| s |”8|o8| 3 2 25| 2 |scws
purchasing Operations | C £ < | o o S | % -% £
power parity | (UNDPKO, | P 8 2 LI’ 253
Country Name dollars) 12/08) R i g
(1) States at or above median rank on WBGI and _ FH composite indicators
Denmark 36300 3| r 99 99 100 99 15 15 16 | 153
Switzerland 43870 6 100 98 100 99 15 15 16 15.3
Iceland 33960 1] r 99 100 96 98 16 16 16 | 16.0
Finland 34550 8 r 97 100 98 98 16 16 16 16.0
New Zealand 26340 25| r 98 98 97 98 15 15 16 | 15.3
Norway 53320 25 r 100 95 99 98 16 16 16 16.0
Sweden 36590 50 | r 98 99 97 98 16 16 16 | 16.0
Luxembourg 63590 r 96 97 98 97 16 16 16 16.0
Netherlands 39310 22 | r 93 97 99 96 15 16 16 | 15.7
Austria 38140 3 r 97 94 94 95 15 15 16 15.3
Canada 35310 112 96 96 93 95 15 16 16 | 15.7
Australia 33340 75 r 95 95 93 94 14 15 16 15.0
Germany 33530 53 | r 94 93 95 94 15 15 15 | 15.0
Ireland 37090 19 94 93 95 94 15 15 16 15.3
United Kingdom 33800 2| r 93 94 94 93 14 15 16 | 15.0
Belgium 34790 r 91 92 96 93 15 15 16 15.3
France 33600 118 | r 90 89 91 90 13 15 15 | 143
Andorra . 89 89 92 90 15 15 16 15.3
United States 45850 720 r 92 91 85 89 14 15 16 | 15.0
Liechtenstein r 89 86 92 89 16 16 16 16.0
Barbados r 88 90 87 88 16 15 16 | 15.7
Malta r 91 85 88 88 15 15 16 15.3
Bahamas . 85 91 84 87 15 15 16 | 153
Portugal 20890 193 82 84 90 85 15 15 16 | 153
Palau . 2 81 .. 89 85 15 13 16 14.7
Chile 12590 22 88 90 77 85 15 15 16 | 153
San Marino . 81 .. 88 85 16 16 16 16.0
Spain 30820 60 85 84 83 84 14 15 16 | 15.0
Japan 34600 90 85 75 83 15 13 13 13.7
St. Lucia 9430 77 83 89 83 12 14 15 | 13.7
Estonia 19810 84 81 83 82 14 14 16 14.7
St. Kitts and
Nevis 13320 77 79 86 81 12 14 15 13.7
Cyprus 26370 83 75 85 81 15 15 15 | 15.0 PKO
St. Vincent &
Grenadines 7170 77 79 82 80 13 14 15 | 14.0
Slovenia 26640 6 75 78 84 79 14 12 15 | 13.7
Antigua and
Barbuda 17620 83 89 64 79 12 13 13 | 12.7
Monaco . r 81 .. 73 77 15 14 15 14.7
Hungary 17210 2 73 71 86 76 13 14 16 | 143
Dominica 7410 71 74 82 76 15 15 16 15.3
Uruguay 11040 17 63 81 76 73 15 15 16 | 153
Italy 29850 30 61 71 87 73 12 15 15 14.0
Israel 25930 1 73 75 70 73 10 11 14 | 117 PKO
Mauritius 11390 74 70 73 72 13 12 15 13.3
Czech Republic 22020 13 74 65 78 72 14 15 16 | 15.0
Cape Verde 2940 67 74 75 72 14 13 15 14.0
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Table A-3: Indicators on States’ Governance and World Bank Governance Freedom House (FH)
Human Rights Performance, and Status Regarding Indicators (WBGI) for 2007 Freedom in the World:
International Covenant on Civil and Political Right s | (higher percentile = better- | 2008 (higher score = more
governed) freedom)
= g m'g g
[}
2007 Gross g S 2 | 5 % )
National Number of z E |s3| 8% z © |85| & |5
Income per Police %' 8 3 IS EYQ %’ % £ § o % 528
capita (World | Contributed | | ° 5 |83|0¢| o S |85| 3 | & -
Bank, to UN C E = 8|58 E @ S.E’ljj g— Scwo
purchasing Operations | C £ < | o o S | % -% £
power parity | (UNDPKO, | P 8 2 LI’ 253
Country Name dollars) 12/08) R i g
Samoa 3930 21 82 64 67 71 13 12 14 13.0
Botswana 12420 3 70 80 62 70 13 11 14 | 12.7
Greece 32330 2 69 66 76 70 13 13 15 13.7
Tuvalu . 84 54 72 70 15 14 16 15.0
Korea, Rep. of 24750 1 75 68 67 70 13 12 14 13.0
Kiribati 2240 76 61 69 69 15 13 15 14.3
Latvia 16890 66 66 74 68 12 13 16 13.7
Costa Rica 10700 62 69 74 68 13 13 16 14.0
Slovak Republic 19340 60 65 77 68 12 14 16 14.0
Lithuania 17180 1 63 62 75 67 14 13 16 14.3
Grenada 6910 3 58 69 71 66 12 15 15 14.0
Micronesia,
Fed. States. of 3270 72 43 81 65 15 14 16 15.0
Nauru . np | 62 50 81 64 15 14 15 14.7
South Africa 9560 158 57 67 69 64 12 12 15 13.0
Poland 15330 7 59 61 72 64 13 14 16 14.3
Vanuatu 3410 14 68 63 60 64 10 11 16 12.3
Namibia 5120 25 57 63 64 61 10 9 15 11.3
Marshall Islands . 54 36 88 60 15 13 16 14.7
Croatia 15050 19 55 59 61 58 11 13 14 | 12.7
Belize 6200 r 54 51 68 58 12 13 15 13.3
Bulgaria 11180 8 51 53 66 57 12 12 14 | 12.7
Ghana 1330 687 52 56 62 57 12 10 14 12.0
Trinidad and
Tobago 22490 r 49 55 66 57 10 13 15 12.7
Romania 10980 50 50 56 61 56 12 12 14 12.7
Seychelles 15450 58 60 47 55 11 11 9 10.3
India 2740 640 56 47 59 54 9 10 13 10.7
Panama 10610 50 49 63 54 9 12 15 12.0
Suriname 7640 49 52 58 53 9 10 15 11.3
Brazil 9370 12 43 52 59 52 8 12 15 11.7
Turkey 12350 257 53 59 42 52 8 10 12 10.0
Lesotho 1890 47 55 52 51 11 9 14 | 11.3
Mali 1040 78 46 45 56 49 9 9 15 11.0
Montenegro 10290 48 44 55 49 8 11 12 10.3
Sao Tomé and
Principe 1630 np | 44 41 60 48 12 10 15 12.3
Argentina 12990 29 39 43 57 47 10 13 14 12.3
Serbia 10220 11 35 46 56 46 9 13 14 | 12.0
Bosnia and
Herzegovina 7700 18 40 45 53 46 10 10 11 10.3
Jamaica 6210 21 32 39 65 45 8 11 15 11.3
El Salvador 5640 41 29 57 50 45 7 10 15 10.7
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Table A-3: Indicators on States’ Governance and
Human Rights Performance, and Status Regarding
International Covenant on Civil and Political Right

World Bank Governance
Indicators (WBGI) for 2007
(higher percentile = better-

Freedom House (FH)
Freedom in the World:
2008 (higher score = more

governed) freedom)
D T2
£ g z 2 282
2007 Gross . 5 P g . 2 || ¢ |592
National Number of i E |5 | 20| © 2 128| & |£50
Income per Police = S |ol| ER| = E 15§8| o |0¢=3
. . [S) s= Q = [S) ] S 0 = ¥ 0=
capita (World | Contributed | | © 5 Sa| ©¢ o 5 o 5| 8 |gaad
Bank, to UN C = ° =8| & = %) Eﬁ g— Bgé
purchasing Operations | C = < g 2 S |25%
power parity | (UN DPKO, | P S T |Tg=
Country Name dollars) 12/08) R L o8
(2) States at or above median on either _ WBGI or FH composite indicators
Singapore 48520 21 95 96 35 75 8 12 9 9.7
Qatar 80 82 28 63 4 4 8 5.3
Kuwait 71 72 34 59 7 5 9 7.0
United Arab
Emirates . 70 82 23 58 3 4 7 4.7
Bhutan 4980 64 80 24 56 5 8 7 6.7
Bahrain 69 73 25 56 3 7 9 6.3
Oman . 72 73 19 55 4 5 6 5.0
Jordan 5160 1006 65 67 27 53 6 8 9 7.7 SPM
Malaysia 13570 259 65 62 31 53 6 8 8 7.3
Madagascar 920 48 47 57 48 50 9 9 10 9.3
Sri Lanka 4210 94 56 57 36 50 6 9 8 7.7
Macedonia,
FYR 8510 41 51 54 49 8 10 11 9.7
Brunei
Darussalam . 60 64 17 47 6 8 6 6.7
Benin 1310 155 36 40 By 44 12 10 15 12.3
Mexico 12580 34 49 49 44 7 11 14 10.7
Senegal 1640 514 45 38 48 44 10 9 14 11.0 SPM
Mongolia 3160 44 34 53 44 12 12 15 13.0
Dominican
Republic 6340 37 32 55 41 10 11 15 12.0
Peru 7240 27 48 49 41 8 10 15 11.0
Tonga 3650 64 13 46 41 11 12 12 11.7
Guyana 2880 35 32 51 40 8 9 15 10.7
Albania 6580 28 37 50 38 10 9 12 10.3
Solomon
Islands 1680 24 33 54 37 8 12 13 11.0
Bolivia 4140 18 39 50 35 7 9 15 10.3
Ukraine 6810 78 28 27 45 33 10 11 13 11.3
Philippines 3730 273 34 22 43 33 6 10 14 10.0
Nicaragua 2520 22 23 45 30 7 9 14 10.0
Ecuador 7040 15 20 41 25 6 10 15 10.3
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Table A-3: Indicators on States’ Governance and World Bank Governance Freedom House (FH)
Human Rights Performance, and Status Regarding Indicators (WBGI) for 2007 Freedom in the World:
International Covenant on Civil and Political Right s | (higher percentile = better- 2008 (higher score = more
governed) freedom)
5 2. 5
2007 Gross 2 >| 2 2 s |538%
National Number of E 3 =| o~| 2 S | 65| G~ |8Q0ETF
i 3] 58 [®8| 25| 3 |z |ga| 8% s
Income per Police - 8 o8| EQ| = = Sa| 28|28y
capita (World | Contributed | | S| < |2€5/8s| S 8 |o2| 55 (§c=22
Bank to UN cl| = 2 38| z3| 2 s | 98| 0z |2288<
. . o o | O= o T - |6 8=
purchasing Operations | C | & 5 < | o o e o 7888
power parity (UNDPKO, | P 8 = 208>
Country Name dollars 12/08) R @
Georgia 4770 43 48 42 44 6 10 11 9.0 PKO
Tunisia 7130 60 60 13 44 4 8 4 5.3
Morocco 3990 51 53 29 44 6 8 8 7.3 PKO
Tanzania 1200 9 42 43 44 43 10 8 11 9.7
Thailand 7880 12 58 44 30 42 6 11 9 8.7
Burkina Faso 1120 69 41 47 38 42 6 8 13 9.0
Colombia 6640 7 36 50 39 42 7 10 12 9.7
Saudi Arabia 22910 59 58 7 41 3 2 4 3.0
Fiji 4370 49 46 42 32 40 7 10 11 9.3
Mozambique 690 29 35 47 37 7 9 12 9.3
Malawi 750 23 45 26 40 37 8 7 11 8.7
Zambia 1220 183 31 34 40 35 8 7 11 8.7
Rwanda 860 119 30 58 12 34 6 7 7 6.7
Armenia 5900 40 30 30 34 6 9 8 7.7
Maldives 5040 55 24 22 34 7 7 7 7.0
Egypt, Arab
Rep. 5400 134 52 36 12 33 4 7 5 5.3 PKO
Dijibouti 2260 51 40 40 18 33 5 6 6 5.7
Mauritania 2010 9 33 38 26 33 6 6 10 7.3
Liberia 290 14 46 38 33 7 8 11 8.7 PKO
Indonesia 3580 164 27 27 43 32 7 9 12 9.3
SPM,
Lebanon 10050 30 31 34 32 5 9 12 8.7 PKO
Moldova 2930 30 29 37 32 8 9 10 9.0
Uganda 920 123 38 25 33 32 6 7 11 8.0
Gambia, The 1140 83| r 50 23 21 31 7 8 10 8.3
Honduras 3620 20 29 41 30 7 9 12 9.3
Algeria 7640 26 41 20 29 5 7 7 6.3
Nepal 1040 809 31 30 23 28 6 7 10 7.7 SPM
Swaziland 4930 26 42 16 28 4 5 8 5.7
Comoros 1150 np 19 29 35 28 8 6 10 8.0
Papua New
Guinea 1870 21 9 52 27 7 8 12 9.0
Cuba . np 25 54 2 27 1 2 2 1.7
Ethiopia 780 15 38 28 13 26 4 6 7 5.7
China 5370 204 | np 42 31 6 26 2 8 4 4.7
Gabon 13080 33 21 25 26 6 5 10 7.0
Kenya 1540 38 16 15 46 26 7 8 14 9.7
Guatemala 4520 11 25 39 25 5 8 12 8.3
Niger 630 225 20 18 36 25 8 6 10 8.0
Vietnam 2550 39 28 7 24 4 8 5 5.7
Timor-Leste 3080 8 17 44 23 6 9 12 9.0 PKO
Yemen, Rep. of 2200 95 18 33 17 23 4 5 7 5.3
Paraguay 4380 16 14 37 22 6 10 12 9.3
Iran, Islamic
Rep. of 10800 21 37 8 22 3 4 5 4.0
Bangladesh 1340 1102 | r 25 10 29 21 6 9 7 7.3
Sierra Leone 660 20 11 12 38 20 8 9 12 9.7 SPM
Syrian Arab
Republic 4370 37 19 5 20 1 5 2 2.7 PKO
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Table A-3: Indicators on States’ Governance and
Human Rights Performance, and Status Regarding

World Bank Governance
Indicators (WBGI) for 2007

Freedom House (FH)
Freedom in the World:

International Covenant on Civil and Political Right s | (higher percentile = better- | 2008 (higher score = more
governed) freedom)
5 2,5
2007 Gross 2 > 2 g |__le |s288
National Number of 2 g | 5|20 7 5 |55|25 |SQES
Income per Police = 3 o8| E2| I o £E2 S| 828g
capita (World | Contributed | | ° 5 |2 § 8 o ° s |z 3 o &ig =2
Bank, to UN C|l 3| 5 |>8|c8| 3 2 |85 |8 |5825
purchasing Operations | ¢ | & £ < | e o = i 7085
power parity (UNDPKO, | P 8 = 208>
Country Name dollars) 12/08) R @
Pakistan 2570 813 | np 20 21 19 20 3 6 5 4.7 PKO
Kazakhstan 9700 24 17 18 20 4 7 7 6.0
Libya 14710 2 32 22 2 19 0 6 1 2.3
Russian
Federation 14400 76 17 16 20 18 4 7 8 6.3
Nigeria 1770 917 9 12 32 17 5 7 11 7.7
Cameroon 2120 147 13 16 21 17 2 4 7 4.3
Azerbaijan 6260 r 23 11 15 16 4 8 6 6.0
Eritrea 520 12 35 1 16 2 6 2 3.3
Togo 800 26 19 14 14 16 4 6 8 6.0
Cambodia 1690 14 8 24 15 2 6 10 6.0
Guinea-Bissau 470 np 6 7 33 15 6 6 10 7.3 SPM
Kyrgyz
Republic 1950 15 9 8 28 15 5 7 10 7.3
Venezuela, RB 11920 r 3 10 31 15 5 8 9 7.3
Burundi 330 31 10 9 25 15 4 6 8 6.0 SPM
Central African SPM,
Republic 740 27 3 18 22 14 3 4 10 5.7 PKO
Tajikistan 1710 5 10 20 11 14 4 5 6 5.0
Lao PDR 1940 np 17 13 6 12 2 5 4 3.7
Belarus 10740 12 19 4 12 2 5 3 3.3
Congo, Dem.
Rep. 290 22 8 11 15 11 2 6 9 5.7 PKO
Haiti 1150 5 3 26 11 4 5 10 6.3 PKO
Uzbekistan 2430 13 14 3 10 0 2 1 1.0
Angola 4400 7 6 16 10 4 3 8 5.0
Cote d'lvoire 1590 166 2 7 11 7 5 5 5 5.0 PKO
Chad 1280 26 6 5 9 7 1 3 7 3.7 PKO
Guinea 1120 90 4 3 13 6 4 6 8 6.0
Equatorial
Guinea 21230 10 2 4 5 1 3 5 3.0
Korea, Dem.
Rep. 15 0 0 5 0 2 0 0.7
Afghanistan . 0 1 14 5 3 5 5 4.3 SPM
Sudan 1880 4 5 5 5 0 0 4 1.3 PKO
Turkmenistan . 7 6 1 5 1 2 2 1.7 SPM
Congo, Rep. of 2750 1 4 9 5 0 1 6 2.3
Zimbabwe 111 2 4 8 5 1 1 5 2.3
Iraq 1 2 10 4 0 4 5 3.0 SPM
Burma
(Myanmar) 5 1 0 2 0 3 2 1.7
Somalia 0 0 3 1 0 0 3 1.0 SPM

Notes: PPP GNI in italics is estimated from "Atlas Method" GNI and comparator countries (see online worksheet for details).
Shaded cells reflect above-threshold sub-scores, and cells with bold numbers are above-threshold composite scores. We record
national contributions to UN police in missions as of December 2008; reliable numbers for other civilian personnel are difficult to
find. ICCPR = International Covenant on Civil and Political Rights (np = non-party to the treaty r = state has filed reservations
regarding Article 14 on due process). The median for the WBGI composite indicator is the 45th percentile. The median for the FH
composite indicator is 10.
Sources : World Bank Institute, Development Research Group, "Worldwide Governance Indicators for 2007,"
www.govindicators.org. (The Bank does not use these data for official purposes.) Freedom House, "Freedom in the World, 2008,
www.freedomhouse.org/template.cfm?page=276.
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