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EXECUTIVE SUMMARY AND RECOMMENDATIONS

The bizarre prosecution and conviction of opposition
leader and Nobel Peace laureate Aung San Suu Kyi for
violating her house arrest has returned attention to re-
pression in Myanmar, as preparations were underway
for the first national elections in twenty years, now
scheduled for 2010. This further undermined what little
credibility the exercise may have had, especially when
based on a constitution that institutionalises the mili-
tary’s political role. The UN Secretary-General’s July
visit, which produced no tangible results, added to the
gloom. But while the elections will not be free and fair
— a number of prominent regime opponents have been
arrested and sentenced to prison terms over the last year
— the constitution and elections together will fundamen-
tally change the political landscape in a way the gov-
ernment may not be able to control. Senior Generals
Than Shwe and Maung Aye may soon step down or
move to ceremonial roles, making way for a younger
military generation. All stakeholders should be alert to
opportunities that may arise to push the new govern-
ment toward reform and reconciliation.

At first glance, the obstacles to change seem over-
whelming. The 2008 constitution entrenches military
power by reserving substantial blocs of seats in the
national and local legislatures for the army, creating a
strong new national defence and security council and
vesting extraordinary powers in the commander-in-chief.
It prevents Aung San Suu Kyi from standing for presi-
dent, even if she were not imprisoned. It is extremely
difficult to amend. And while not all regulations relating
to the administration of the elections have been an-
nounced, they are unlikely to offer much room for
manoevre to opposition parties.

But the elections are significant because the controversial
constitution on which they are based involves a com-
plete reconfiguration of the political structure — estab-
lishing a presidential system of government with a bi-
cameral legislature as well as fourteen regional govern-
ments and assemblies — the most wide-ranging shake-
up in a generation. The change will not inevitably be
for the better, but it offers an opportunity to influence
the future direction of the country. Ultimately, even as-
suming that the intention of the regime is to consolidate

military rule rather than begin a transition away from it,
such processes often lead in unexpected directions.

This report looks at the elections in the context of Myan-
mar’s constitutional history. It examines key provisions
of the 2008 constitution and shows how many of the
controversial articles were simply taken from its 1947
or 1974 predecessors. Noteworthy new provisions in-
clude strict requirements on presidential candidates, the
establishment of state/regional legislatures and govern-
ments, the reservation of legislative seats for the mili-
tary, military control of key security ministries, the
authority granted to the military to administer its own
affairs (in particular military justice) and the creation of
a constitutional tribunal.

Criticism of the constitution from groups within Myan-
mar has focused on military control, ethnic autonomy,
qualifications for political office, and the very difficult
amendment procedures. The main reaction of the popu-
lace to it and the forthcoming elections is indifference,
rooted in a belief that nothing much will change. Some
of the so-called ceasefire groups — ethnic minorities
that have ended their conflicts with the government —
are endorsing ethnic political parties that will take part
in the polls. These groups take a negative view of the
constitution but feel that there may be some limited
opening of political space, particularly at the regional
level, and that they should position themselves to take
advantage of this. There are increased tensions, how-
ever, as the regime is pushing these groups to transform
into border guard forces partially under the command
of the national army.

The National League for Democracy (NLD), winner of
the 1990 elections, has said it will only take part if the
constitution is changed, and it is given the freedom to
organise. Assuming this will not happen, it is not yet
clear if it will call for a complete boycott in an attempt
to deny the elections legitimacy or urge its supporters
to vote for other candidates. A boycott could play into
the hands of the military government, since it would not
prevent the election from going ahead and would mainly
deprive non-government candidates of votes, potentially
narrowing the range of voices in future legislatures.
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The Myanmar authorities must make the electoral proc-
ess more credible. Aung San Suu Kyi and all other
political prisoners must be released now and allowed to
participate fully in the electoral process; politically-
motivated arrests must cease. It also critical that key
electoral legislation be promulgated as soon as possible,
in a way that allows parties to register without undue
restriction, gives space for canvassing activities and en-
sures transparent counting of votes.

The international community, including Myanmar’s
ASEAN neighbours, must continue to press for these
measures while looking for opportunities that the elec-
tions may bring. This will require a pragmatic and nu-
anced strategy towards the new government at the very
time, following a deeply flawed electoral process, when
pressure will be greatest for a tough stance. The new
Myanmar government, whatever its policies, will not be
capable of reversing overnight a culture of impunity
and decades of abuses and political restrictions. But fol-
lowing the elections, the international community must
be ready to respond to any incremental positive steps in
a calibrated and timely fashion. To have any hope of
inducing a reform course, it is critical to find ways to
communicate unambiguously that a renormalisation of
external relations is possible.

RECOMMENDATIONS

To Members of the Association of South East
Asian Nations (ASEAN):

1. Make clear to Myanmar authorities that ASEAN
member states support the release of political pris-
oners; enactment of timely and reasonable adminis-
trative regulations for registration of political par-
ties; permission for domestic and foreign election
monitors to be present throughout the country no
less than a month before the scheduled polling date;
and a green light for freedom of movement for print
and broadcast journalists from ASEAN countries.

2. Consider offering, as and when appropriate, parlia-
mentary exchanges with the newly elected govern-
ment, assistance in setting up parliamentary commit-
tees and other steps that might push the door open a
little wider.

3. Outline for Myanmar authorities the steps they
would have to take for the elections to be perceived
as credible.

4. Build on the positive example set by ASEAN fol-
lowing Cyclone Nargis by acting as a “diplomatic
bridge” between Myanmar and the international
community — explaining the latter’s concerns to
Myanmar and vice versa.

To Western Governments:

5. Articulate clear expectations for the electoral proc-
ess and highlight where it fails to meet international
standards.

6. State clearly what the West expects of Myanmar in
order for relations to improve; send clear messages
before the post-election government is in place that
a process of normalising relations is possible; and
indicate that positive steps will be met with timely,
calibrated responses.

7. Suspend restrictions on high-level bilateral contacts
with the new government, along with restrictions
on its members’ travel, to enable the diplomatic ex-
changes that will be required in order to communi-
cate the necessary messages.

8. Maintain the targeted financial sanctions against in-
dividual leaders, while keeping them under review
so that they can be adjusted in light of develop-
ments.

To the UN Secretary-General and the relevant
agencies of the UN System:

9. Keep an active good offices process, including the
personal engagement of the Secretary-General as
well as the efforts of his Special Adviser, so as to be
in a position to take advantage of any unexpected
opportunities that may arise. A multi-level political
presence on the ground can be valuable in this re-
spect.

10. Consider providing relevant and appropriate electoral
assistance, while abiding by UN standards, including
technical discussions with the Myanmar authorities
at an early stage on international expectations and
experiences from other countries.

11. Begin, through relevant bodies (such as the United
Nations Development Programme) and in coopera-
tion with other international institutions (such as the
World Bank), activities aimed at strengthening the
capacity of civilian institutions of governance. This
should be implemented in an incremental manner,
based on careful assessments of the space for con-
ducting such activities.

To the Myanmar Government:

12. Release Aung San Suu Kyi and all other political
prisoners.

13. Desist from pre-election arrests and prosecution of
perceived political opponents or dissidents.
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14.

15.

16.

Promulgate fair administrative laws and regulations
relating to the conduct of the election as soon as
possible.

Minimise restrictions on the registration of political
parties and on canvassing activities and put in place
procedures to ensure the transparent counting of
votes.

Give greater importance to the ethnic dimension of
the political situation, including by:

a) implementing a nationwide ceasefire and ensur-
ing and facilitating humanitarian access to for-
mer conflict areas;

b) taking steps to reduce tensions with ethnic politi-
cal and ceasefire organisations and giving them
assurances about their political and military status
in the lead-up to the elections; and

¢) committing to select chief ministers from among
the elected representatives of state legislatures.

To Other Stakeholders in Myanmar, including
the Political Opposition:

17.

18.

Encourage the broadest possible participation in the
election process, even if individual parties or organi-
sations choose not to participate.

Encourage full participation of the electorate in
campaigning and voting.

To Donors, Non-Governmental Organisations
and Institutes:

19.

20.

21.

22.

Support the provision of in-country civic education
to the Myanmar electorate if possible, as well as
through exiled media organisations and international
Burmese-language radio stations.

Support the exposure of new legislators to the work-
ings of other legislatures, particularly those in the
region and in other countries that are emerging or
have recently emerged from authoritarian rule, in
order to build capacity and work towards normalis-
ing relations.

Be prepared to respond quickly to opportunities to
rebuild and/or reform key political and economic
institutions, as well as social infrastructure, if or
when opportunities arise.

Provide humanitarian and development support to
ethnic regions, particularly special autonomous areas.

Yangon/Brussels, 20 August 2009
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I. INTRODUCTION

Few countries have narrowed the political space for their
citizens as much as Myanmar, but this makes the search
for openings all the more important — and upcoming
elections just might provide some, despite all efforts of
the country’s military rulers to ensure otherwise.

Sometime in 2010, citizens of Myanmar will go to the
polls to vote in an election that will not be free, based
on a new constitution that was adopted in a referendum
held during the May 2008 Cyclone Nargis emergency.
Amid allegations of abuse and irregularities, that refer-
endum produced what the government said was a 92
per cent approval rate with a 98 per cent turnout. It was
part of the seven-step roadmap to “disciplined” democ-
racy that the military government announced in 2003.

The arrest of Aung San Suu Kyi on 14 May 2009, less
than two weeks before her most recent term of house
arrest was due to expire, and her subsequent conviction
is widely regarded as evidence that the country’s mil-
itary rulers want to ensure that she will play no role in
the elections in 2010. There were earlier signs that they
could be “clearing the decks” for the elections.' In late
2008 and early 2009, scores of prominent dissidents,
most arrested in connection with the September 2007
demonstrations, were sentenced to prison terms of up to
65 years.” Other leading opposition figures remain in
detention, including Shan Nationalities League for De-
mocracy leader Khun Tun Oo, who is serving a 93-year
term. This means that many of the most outspoken op-
ponents of the government will be silenced during the
election period. Longstanding restrictions on freedom
of speech and assembly are likely to remain in force,
severely limiting campaigning.

The new constitution itself has been greeted with deep
scepticism or indifference, including among the educat-
ed elite, politically engaged members of civil society and

some ethnic leaders. The national convention that drew
it up was not representative, since its composition did
not reflect the outcome of the 1990 elections, in which
Aung San Suu Kyi’s National League for Democracy
(NLD) party received almost 60 per cent of the vote.
Key stakeholders were either excluded or felt compelled
to withdraw. Criticism of the convention is banned by a
1996 order that carries a penalty of twenty years’ im-
prisonment. And the decision to go ahead with the ref-
erendum just days after the worst natural disaster in
Myanmar’s history shocked and angered many.

The document is designed to institutionalise a major
political role for the military. Very few people in Myan-
mar show much interest in the content, even fewer have
seen or possess a copy of the text, and fewer yet have
studied it. This is hardly unusual, though; constitutions
are typically complex legal texts, the Myanmar consti-
tution is particularly long and inaccessible, and the
government has made little effort to disseminate its
contents.’

But the possibility for openings that the constitution
provides need to be examined and understood. For all
the control that the regime intends to wield over the
electoral process and subsequent appointments to key
executive and legislative posts, Myanmar will still have
a new bicameral national legislature in which represen-
tatives from different parties will sit; regional legisla-
tures that allow for more ethnic representation than in
the past; and some scope for increased interaction be-
tween civilian and military leaders, all in the context of
a major generational transition at the top ranks of the
military. The constitution may inadvertently provide the
tools to open up a little space as the post-Than Shwe
era grows closer.

This report takes a close look at the constitution and its
provisions and at where those openings could lie in the

! Crisis Group interviews, Bangkok, February 2009.

?Two individuals received even longer sentences — the monk
U Gambira, who was sentenced to 68 years, and Bo Min Yu
Ko, member of an underground student organisation, who was
sentenced to 104 years.

3 Thailand distributed 19 million copies of its new draft con-
stitution to households across the country in July 2007, but it
was widely felt that few people had read the 186-page text
before voting took place on 19 August. See “Thai voters ‘ap-
prove new charter’”, BBC News, 19 August 2007; and Peter
Janssen, “Thailand’s 18th constitution a must read”, Kuwait
Times, 27 July 2007.
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post-election period. It does not present a general frame-
work for policy on Myanmar, the subject of a Crisis
Group report in January 2008.* It is based on interviews
conducted from January to March and in July 2009 in
Myanmar, Thailand and China, as well as a detailed
study of the authoritative Burmese-language text of the
new constitution. Crisis Group spoke to a wide range of
people, including representatives of the government, of
the ethnic and political opposition in Myanmar and in
exile and of ethnic armed groups (both ceasefire and
non-ceasefire), as well as members of civil society, for-
eign diplomats based in or accredited to Myanmar, UN
officials and representatives of local and international
NGOs. Most of those interviewed asked to remain anony-
mous, due to the sensitive nature of the subject and po-
tential risks, particularly to those interviewees based in
Myanmar.

II. BRIEF CONSTITUTIONAL HISTORY

*See Crisis Group Asia Report N°144, Burma/Myanmar:
After the Crackdown, 31 January 2008. Other relevant Crisis
Group reporting includes: Asia Report N°161, Burma/
Myanmar After Nargis: Time to Normalise Aid Relations, 20
October 2008; Asia Briefing N°58, Myanmar: New Threats
to Humanitarian Aid, 8 December 2006; Asia Briefing N°34,
Myanmar: Update on HIV/AIDS Policy, 16 December 2004;
Asia Report N°82, Myanmar: Aid to the Border Areas, 9
September 2004; Asia Report N°78, Myanmar: Sanctions,
Engagement or Another Way Forward?, 26 April 2004; Asia
Report N°52, Myanmar Backgrounder: Ethnic Minority Poli-
tics, 7 May 2003; Asia Briefing N°21, Myanmar: The Future
of the Armed Forces, 27 September 2002; Asia Briefing N°15,
Myanmar: The HIV/AIDS Crisis, 2 April 2002; Asia Report
N°32, Myanmar: The Politics of Humanitarian Aid, 2 April
2002; Asia Report N°28, Myanmar: The Military Regime’s
View of the World, 7 December 2001; Asia Report N°27,
Myanmar: The Role of Civil Society, 6 December 2001; and
Asia Report N°11, Burma/Myanmar: How Strong is the Mili-
tary Regime?, 21 December 2000.

The 2008 constitution is the third since independence.
The text draws heavily on the two previous constitutions
and has also been shaped by the military’s perception of
their flaws. The country’s constitutional history, there-
fore, offers important insights.

The first basic document (“The Constitution of the
Union of Burma”) was drawn up in 1947 and came into
force after independence from the UK the following
year. It established a multiparty democratic system, with
a bicameral legislature. The head of state was a presi-
dent, chosen by an electoral college made up of the
members of the two chambers of the legislature. The
government consisted of a prime minister and ministers,
collectively responsible to the lower chamber. Elections
under this constitution were held in 1947, 1951, 1956
and 1960.

The most important — and problematic — aspect of the
1947 constitution was its provisions for power sharing
between the centre and various ethnic states. These were
the result of hasty, fragile and inconsistent compro-
mises with ethnic leaders. The Shan and Kayah states,
for example, were given the notional right to secede
from the union after a ten-year trial period, while others
gave up this possibility in return for concessions or
were never offered it. The powers and degree of auton-
omy delegated to the ethnic states varied considerably
or, in the case of the Karen, were unresolved. No spe-
cial provisions were made for a number of major
groups (the Mon, Arakanese, Wa and others). The up-
shot was that even before independence, several ethnic
rebellions had begun to simmer, and post-independence
Burma was thrown into chaos.” While ceasefires with a
number of groups have diminished these conflicts, they
have never been fully resolved.’

Following a decade of weak government characterised
by political infighting and violence, as well as wide-
spread insurgencies, the military under General Ne Win
staged a coup d’état in 1958.” The inadequate power-
sharing arrangements in the constitution were a major
factor in the multiple insurgencies that had weakened
democratic government. However, shortly after the coup,
the military issued a scathing criticism of the constitu-

>See Martin Smith, Burma: Insurgency and the Politics of
Ethnicity, 2nd ed. (London, 1999), chapter 4.

“Burma’s Karen flee army offensive”, BBC (online), 8 June
2009.

"For a detailed discussion of the events, see Mary P. Callahan,
Making Enemies: War and State Building in Burma (Ithaca,
2003), chapter 7.
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tion that focused on the rights and freedoms enshrined
in the text “allowing every adult citizen [to be] equally
free to express his views and desires upon all subjects
in whatever way he wishes”, but which it feared were
being used to promote sedition.®

After eighteen months, the military “caretaker govern-
ment” organised elections in 1960 that returned power
to civilian hands. But civilian rule did not last long.
Against the backdrop of renewed political infighting in
Rangoon, continued insurgency in the countryside and
concerns that Shan State, in particular, might exercise
its right to secession, the military seized power again in
1962. This time there would be no return to civilian
rule. A “Revolutionary Council” was established to run
the country, under the leadership of General Ne Win.
The 1947 constitution was abrogated and all legislative,
executive and judicial power placed in Ne Win’s hands.
Radical economic and social policies were instituted with
the aim of creating a socialist state isolated from out-
side influences. A political party (the Burma Socialist
Programme Party, BSPP) and mass peasant and worker
organisations were created to promote socialist ideology.

The Revolutionary Council attempted to address the
perceived failures of the democratic period by banning
political parties (except the BSPP), taking control of all
media, publishers and printers and curtailing civil liber-
ties. It addressed its fears over the unity of the state by
abolishing the ethnic councils set up under the 1947 con-
stitution, thereby dissolving local governments and
bringing all areas of the country under centralised and
uniform administrative control. Ethnic rights were framed
in terms of equality of all minorities within a unitary state.

In 1969, Ne Win announced that a new constitution
would be drafted, with popular participation, to return
power to the people. The guidelines were laid down in
1971, and the commission appointed by the BSPP to
fulfil this task requested inputs and held many meetings
around the country. A first draft text was then produced
and further consultations held. The “popular consulta-
tions” were used to justify controversial provisions, such
as the unitary nature of the state. After approval of the
second draft text by the BSPP, a census was conducted,
the first since 1931, to draw up voting lists, and a national
referendum was held in January 1974, with a reported
turnout of over 95 per cent and a reported 90.19 per
cent voting in favour.’

¥ Quotes from a paper by the army’s directorate of education
and psychological warfare entitled “Some Reflections on Our
Constitution”, 17 October 1958, cited in Callahan, op.cit., p. 189.
?For detailed discussion, see Robert H. Taylor, The State in
Myanmar (London, 2009), chapter 5. (This is an extended
version of The State in Burma, published in 1987.)

The 1974 constitution (“The constitution of the Social-
ist Republic of the Union of Burma”) established a so-
cialist one-party state. There was in effect no separation
of powers. The legislature was a unicameral People’s
Assembly (Pyithu Hluttaw). This legislature elected a
small group of its members to a Council of State, who
in turn elected the president from among themselves.
Executive power was in the hands of the president and
the Council of State. The administrative structure of the
country was revised, with the formation of seven Bur-
man-majority divisions and seven ethnically designated
states, recognising ethnic diversity in a symbolic way,
while granting no actual autonomy. The state was uni-
tary, as the text underlined in several places."

Following the adoption of this constitution, elections
were held the same year, with candidates drawn almost
exclusively from the BSPP, which had been transformed
from a small cadre party into a mass organisation. Ne
Win, who had already given up his military position,
became president; many of the other military officers who
made up the Revolutionary Council were appointed, as
civilians, to the Council of State. Subsequent elections
were held in 1978, 1981 and 1985. The electorate was
not presented with alternative candidates, and the one
candidate on offer was almost always from the BSPP.
These were Soviet-style elections, “not presented as a
possible redistribution of power, but as an affirmation
of the existing power”."" Ne Win relinquished the
presidency in 1981 but remained chairman of the BSPP.

In 1987, continuing economic decline and increasing
hardship led to student protests, the trigger being the gov-
ernment’s decision to demonetise much of the currency
without warning or compensation by invalidating bank
notes of certain denominations. The following year saw a
near total collapse of law and order, with demonstrations
across the country, violence increasing, and many state
institutions ceasing to function. Ne Win stunned the na-
tion by announcing his resignation as BSPP chairman
in July, but this only increased popular demands for
fundamental reform, something the BSPP seemed inca-
pable of conceiving, much less implementing.

A nationwide strike on 8 August 1988 brought huge
crowds onto the streets, but efforts by the administra-
tion to control the situation failed, and the use of indis-
criminate violence by the security forces led to thousands
of deaths. On 18 September, the army seized power,
swiftly and violently cleared demonstrators from the

'"Some commentators have noted an apparent inconsistency
between the unitary nature of the state and the use of the term
“Union”. However, the Burmese word for union, pyidaungsu,
is neutral between unitary and federal connotations.

"' Taylor, op. cit., p. 328.
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streets and established the State Law and Order Resto-
ration Council (SLORC), a group of military officers
under the leadership of General Saw Maung, to rule the
country. The BSPP was dissolved, the 1974 constitution
was abrogated, and it was announced that multiparty
elections (a promise made by the BSPP in its dying days)
would go ahead."

A “Political Parties Registration Law” was promulgated
on 27 September 1988. Many doubted that the military
would honour its pledge to reintroduce a multiparty po-
litical system. Nevertheless, the prospect of elections
galvanised political activity, and 235 parties registered
with the election commission. The National League for
Democracy (NLD), led by many of the most prominent
anti-government figures of 1988 and with the charis-
matic Aung San Suu Kyi as general secretary, quickly
became the best organised and most popular. The BSPP
reformed as the National Unity Party (NUP). A number
of veteran politicians and other prominent individuals
established parties, including U Nu, the pre-1962 prime
minister. Many ethnically or regionally based parties
were also formed."

A “Pyithu Hluttaw [People’s Assembly] Election Law”,
promulgated on 31 May 1989, defined constituencies,
persons entitled to vote and stand for election, proce-
dures for the preparation of the electoral roll, proce-
dures for voting and the counting of votes and the
duties and powers of the election commission. The elec-
tions were held on 27 May 1990 in a climate that was
far from free. The SLORC continued to rule through
martial law, basic freedoms were restricted, and there
were few possibilities for parties opposed to the regime
to campaign. Many of the leaders of the NLD, which
had become increasingly vocal in its criticisms of the
SLORC, were arrested in July 1989, as was U Nu.

Under these conditions, many doubted the outcome of
the elections could reflect the will of the electorate. Ex-
pecting the vote to be rigged, there were calls by oppo-
sition groups in exile for the NLD to boycott.'"* The
exiled Democratic Alliance of Burma (an umbrella of
ethnic insurgent organisations and political groups formed
by those who had fled the violence of 1988) prepared to
announce a “provisional government” once the election
fraud became clear. Virtually all diplomats reportedly

felt that a victory by the NUP was a foregone conclu-
sion, particularly given the levels of intimidation."

However, as the elections approached, and repression
of opposition parties and intensive campaigning by
the NUP failed to stem support for the opposition, the
SLORC appeared to develop doubts about an accept-
able outcome. SLORC Secretary-1 Major General Khin
Nyunt stated on 12 April 1990 that the winning party
would have to form a government, but that “only if a
firm constitution can be drawn up ... will the govern-
ment be a strong one”, and the military “will continue
to carry out the responsibilities of the State while the
constitution is being drafted ... even after the elections
... till a strong government has been formed”."

On election day, 93 political parties participated, in-
cluding the NLD and U Nu’s (both of whose leaders
were in detention).'” Voting was reported to be fair, and
there was apparently no manipulation of the count,
probably in part due to the election law requiring that
votes be counted in each constituency in the presence
of the candidates (or their agents). The result stunned
everyone. With a turnout of more than 72 per cent, the
NLD received almost 60 per cent of the vote and won
over 80 per cent of the seats in the legislature. The
NUP won only 21 per cent of the vote, which, given the
first-past-the-post electoral system, translated into a
mere 2 per cent of the seats. In line with its pre-election
warnings, the military declared on 27 July 1990, two
months after the vote, that “the representatives elected
by the people are those who have the responsibility to
draw up the constitution of the future democratic State”
and that the military would continue in power in the in-
terim."® Senior NLD figures, including Aung San Suu
Kyi, remained under house arrest."”

2For a description of the events of 1988, see Smith, op. cit.,
chapter 1.

P See Tin Maung Maung Than, State Dominance in Myan-
mar, Institute of Southeast Asian Studies (2006), chapter 9.

" Crisis Group interview, individual active in the exiled op-
position at that time, Bangkok, February 2009. See also S.
Blaustein, “Burma’s surreal police state”, The Nation (Thai-
land), 30 April 1990.

1> Smith, op. cit., p. 414.

' Working People’s Daily, 13 April 1990. Quote from Burma
Press Summaries, April 1990, p. 10, available at http://
myanmarlibrary.org/docs3/BPS90-04.pdf.

""The remaining 142 parties had either dissolved before the
election or had been de-registered by the Election Commis-
sion on various grounds, such as contacts with insurgent groups,
boycotting or failing to contest the elections, or failure to
contest the minimum three constituencies. See Tin Maung
Maung Than, op. cit., chapter 9.

"SLORC Declaration no. 1/90 of 27 July 1990, published in
Working People’s Daily, 29 July 1990.

'”She was released only in 1995, under strict movement re-
strictions, and was then detained again in 2000 on the charge
of attempting to violate these. She was released uncondition-
ally in 2002, but arrested a year later, following an attack on
her convoy, and returned to house arrest.
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A long and halting process to draft a new constitution
began on 9 January 1993, with the opening session of
the “national convention” selected by the SLORC.*
It culminated after fifteen years — including many re-
cesses and a long adjournment — in a draft constitution
finalised on 19 February 2008. The national convention
included, contrary to the initial indications, only a small
minority of elected representatives from the 1990 elec-
tion, but rather was composed overwhelmingly of a di-
verse collection of delegates appointed or approved by
the SLORC.* The process was tightly controlled, with
guidelines for the constitution laid down by the SLORC
and freedom of debate severely constrained. The NLD
was expelled when it withdrew in protest in 1995 and
took no further part in the proceedings. In 1997, the
SLORC restyled itself the State Peace and Development
Council (SPDC). Some military and government posi-
tions were reshuffled, but the leadership remained the
same, including the chairman, General Than Shwe (who
had taken over leadership of the SLORC in 1992).

In 2003, the government announced a seven-step road-
map to “disciplined democracy” that included the com-
pletion of the national convention process, the drafting
of a new constitution and the holding of elections. No
timeframe was given. Many observers considered that
the roadmap was a public relations effort and that the
regime was not committed to moving ahead with the
process. The very slow progress in implementing the first
few steps seemed to confirm this assessment. However,
senior members of the government always insisted
there was a real commitment, and the delays may have
reflected the complexity of implementing the required
changes, rather than a lack of will.* The commitment,
however, likely had more to do with “discipline” than
“democracy” — that is, the aim was to institutionalise
the political role of the army and ensure the political
and economic security of the current top leaders.

In February 2008, it was announced that a referendum
on the draft constitution would be held in three months,
with elections following in 2010. As noted above, the
document was voted on even as parts of the country
were in the midst of the humanitarian emergency cre-
ated by Cyclone Nargis. The reported overwhelming
voter turnout and approval — higher even than in the

**The national convention was first announced on 24 April
1992 in SLORC Declaration 11/92, which stated that it would
be convened “within six months”.

I Elected representatives from the 1990 poll made up 107 of
the 702 delegates (15 per cent) during the first sitting from
1993-1996. Subsequently, without the participation of the
NLD, this number was reduced further.

22 For more discussion of the roadmap process, see Crisis Group
Report, Burma/Myanmar: After the Crackdown, op. cit.

1974 referendum — were thus symbolic of the lack of
credibility of the whole process. There were many alle-
gations of irregularities as well.”

3 See, for example, “Reject constitutional referendum”, Hu-
man Rights Watch,16 May 2008.
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I11. THE 2008 CONSTITUTION

The 2008 constitution emerged from two decades of
political developments that bear striking similarities to
the period 1958-1974. In 1988, as in 1958, the military
took power in a coup during a time of turmoil that it
saw as threatening the unity of the state. Initial attempts
to return power to civilian hands through elections
organised by the military (in 1960 and 1990) failed,
because the generals were not satisfied with the out-
come.* In 1990, as in 1962, the military pledged that it
would only hold state power temporarily. In each case,
it began developing mass organisations to promote its
political aims and embarked on a lengthy constitution-
drafting process to address perceived deficiencies in the
previous constitution and institutionalise a “civilianised”
form of military rule before new elections took place.

Twenty years after taking power from the crumbling
BSPP administration, the SPDC has now made explicit
its plans for transition to a multiparty “disciplined de-
mocracy”. It has announced that the 2008 constitution
will come into force on the day the Union Assembly
(Pyidaungsu Hluttaw) chosen in the 2010 elections is
convened.

The new constitution and the announced elections have
been greeted in many quarters with great scepticism.
After 50 years of military rule, in one form or another,
many in Myanmar are understandably pessimistic that
they will translate into real change. This pessimism is
reinforced by the military’s insistence that it “be able to
participate in the national political leadership role of the
state”, as reflected in key provisions of the new consti-
tution.

Nevertheless, as in 1988-1990, the prospect of elections
has been a catalyst for much political activity. Although
the law governing registration of political parties and the
election law have yet to be promulgated, a number of vet-
eran politicians and other prominent individuals have be-
gun preparing to establish new parties, and there are indi-
cations that the authorities are doing the same. Several
individuals have indicated that they are considering stand-

ing as independent candidates.” The ten parties from the
1990 elections that remain legally registered, including
the NLD, are considering their position, with some (in-
cluding the Shan Nationalities League for Democracy)
having already declared that they will not take part.”®

The new constitution and elections may result in a sce-
nario similar to that of 1974 — that is, the establishment
of new institutions that create a civilian facade for con-
tinued military rule, rather than real political change —
or they may put in place a framework under which the
military might feel confident enough to begin a process
of gradually sharing power with elected civilian politi-
cians. In either case, understanding the text is impor-
tant, since the 2008 constitution will play an important
role in shaping the post-2010 political landscape.”’

A. KEY PROVISIONS

The 2008 constitution is a long and detailed document.
It contains 457 sections and runs to 194 pages.”® In places
the language is ambiguous or unclear, making interpre-

*In 1960, power was transferred in line with the results of
the election, whereas in 1990 the military did not implement
the election results. The historical parallel was drawn explic-
itly by SLORC officials, with one reported as saying: “Look
at the problems after the caretaker administration of 1958-60.
Things did not work out then, and the army had to take
power again in 1962. This time we do not want a repeat of any
of those mistakes”. See Smith, op. cit., p. 416.

 Crisis Group interviews, Yangon and Bangkok, January-
February 2009. See also Nem Davies, “Independent candi-
dates establish network to contest 2010 elections”, Mizzima,
3 March 2009.

Of the 93 parties that contested the 1990 elections, it
known that at least fifteen subsequently disbanded, five were
de-registered for “treasonous activity”, 56 were de-registered
for failure to have an organisational structure or grassroots
membership, and the registrations of five parties became void
on the basis of a failure to have a minimum five-member
central executive committee. The parties that remain regis-
tered according to Election Commission notifications and the
official New Light of Myanmar are: National Unity Party
(NUP), National League for Democracy (NLD), Shan Na-
tionalities League for Democracy (SNLD), Kokang Democ-
racy and Unity Party, Union Karen League, Union Pa-O Na-
tional Organisation, Mro or Khami National Solidarity Organi-
sation, Shan State Kokang Democratic Party, Wa National
Development Party and Lahu National Development Party.
See Tin Maung Maung Than, op. cit.

7 At the same time, it is important not to overstate the sig-
nificance of the text. Whether the post-election period will
see the military more entrenched in its political role or
gradually withdrawing from it may not depend on the consti-
tution, or even on the military’s intentions. Experience from
many countries shows that embarking on any process of con-
stitutional change can lead to unintended results.

2 All references in this report are to the official bilingual
(English and Burmese) “Constitution of the Republic of the
Union of Myanmar (2008)”, Ministry of Information, Septem-
ber 2008. (The Burmese and English texts are on facing pages,
so there are the same number of pages for each.) Given that
the English version is only a translation of the original docu-
ment, where is has been translated poorly, Crisis Group has re-
lied on its own translation of the Burmese language original.
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tation difficult — although some of the confusion is a
result of translation issues. The discussion in this report
is based on a detailed review of the English and Bur-
mese texts (only the Burmese text is authoritative).

The key features are as follows (see also the diagram in
Appendix B):

The structure of the state is similar to the present.
There will be seven ethnic states and seven regions (the
new term for what are currently known as “divisions”).
The capital, Nay Pyi Taw, is designated a union territory
under the direct administration of the president. Within
certain regions and states are six newly-designated self-
administered areas (a “division” for the Wa, and “zones”
for the Naga, Danu, Pa-O, Pa Laung and Kokang groups).

The constitution establishes a presidential system of
governance with a bicameral legislature (the Pyi-
daungsu Hluttaw). This is similar to the original 1947
constitution. It also establishes fourteen regional legis-
lative bodies with fairly limited powers. There will thus
be three concurrent votes in 2010: one for each of the
two chambers of the union (national) legislature, and one
for the region/state legislatures. A quarter of the seats
in all legislatures are reserved for military personnel
appointed by the commander-in-chief. (The commander-
in-chief is selected by the National Defence and Secu-
rity Council; see below.)

The government of each region and state will be
headed by a chief minister, appointed by the president
from among the representatives to the legislature of that
region or state. There will also be “leading bodies” for
each of the six self-administered areas, which exercise
limited legislative and executive powers in those areas.

The president is elected by an electoral college, made
up of all members of the union legislature. They will
choose the president from three nominees by secret vote.
One nominee is chosen by the elected representatives
of the upper house, one by the elected representatives
of the lower house and one by the military appointees
of both houses. The two unsuccessful nominees be-
come vice presidents.

The president is both head of state and head of gov-
ernment, but not head of the military. The president
is responsible for appointing ministers, other than the
ministers for defence, home affairs and border affairs,
who are chosen by the commander-in-chief. Legislative
oversight of ministerial appointments is virtually non-
existent.

The constitution sets out eligibility requirements for
various positions. Legislative representatives must have
lived in Myanmar for the preceding ten years (except

for authorised official stays in foreign countries); must
not be serving a prison term; must not owe allegiance
to a foreign government, be a foreign subject/citizen or
be entitled to equivalent rights and privileges; must not
receive (or be a member of an organisation that receives)
direct or indirect support from a foreign government, or
foreign religious or other organisation; must not be a
member of a religious order; and must not be a member
of the civil service. The eligibility requirements for gov-
ernment ministers are similar.

In addition, the president and vice presidents must be
well-acquainted with the affairs of the union (including
political, administrative, economic and military); have
lived in Myanmar for the preceding twenty years (ex-
cept for authorised official absences); and must not have
a parent, spouse, child or child-in-law who owes alle-
giance to a foreign power, is a foreign citizen or subject
or enjoys equivalent rights and privileges.

The constitution establishes a powerful national de-
fence and security council. This council is chaired by
the president, but the military has a majority: six of the
eleven members consist of the commander-in-chief and
his appointees. The commander-in-chief is not subject
to legislative oversight and is chosen by the national
defence and security council. The Constitution does not
set out how decisions are made by the council. Another
important body chaired by the president is the financial
commission, which vets national and regional budgets,
among other duties.

The highest judicial body is the Supreme Court. How-
ever, the Supreme Court does not have jurisdiction over
military justice, which is handled by a system of courts
martial, in which the commander-in-chief has the power
of final decision. Constitutional matters are also not
within the jurisdiction of the Supreme Court. They are
handled by a separate constitutional tribunal, whose
members are chosen by the president and the speakers
of the bicameral legislature and are appointed only for
the five-year term of the legislature (unlike Supreme
Court judges who hold office until the age of 70).

The constitution contains a fairly extensive bill of
rights. However, many of these rights are subject to
existing laws — several of which severely limit them —
and may be suspended during a state of emergency.
Many rights are also guaranteed only for citizens.

The president may declare a state of emergency, in
consultation with the national defence and security
council, that confers broad powers on the commander-
in-chief. Three emergency scenarios are contemplated.
(1) If administrative functions cannot be carried out in a
region or state (or other area), the president may declare
a local state of emergency and take over executive and
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legislative power in that area. (2) If there is an emer-
gency endangering the lives, shelter and property of the
public in a region or state (or other area), the president
may declare a state of emergency, allowing local ad-
ministrative bodies to obtain the assistance of the mili-
tary in carrying out their duties. The president may, if
necessary, confer executive and judicial powers on the
commander-in-chief. (3) If an emergency threatens the
integrity of the Union or loss of sovereignty, the presi-
dent may declare a countrywide state of emergency for
one year, in which case legislative, executive and judi-
cial powers are transferred to the commander-in-chief
to speedily resolve the situation.

There is a fairly restrictive constitutional amendment
procedure. Amendments require a three-quarters major-
ity in the union legislature. For many of the more sig-
nificant sections of the constitution, a national referen-
dum is also required, with at least 50 per cent of eligi-
ble voters voting in favour of the amendment.

The constitution gives the military the right to admin-
ister and adjudicate all its own affairs and provides
immunity for the SLORC and the SPDC, their mem-
bers and any member of the government for any act
done in the execution of their duties.

B. HISTORICAL INFLUENCES

Comparing the 2008 constitution with those of 1947
and 1974 shows that many of its provisions are not new.
It is true that the main concern of the authorities in
drafting the constitution was to secure a central place
for the military in the political order — they have been
explicit about this. But many of these provisions ap-
peared in almost identical form in the 1974 or 1947
constitutions.

In many respects, the text of the constitution thus appears
to owe more to adherence to precedent than Machiavel-
lian drafting. It is also perhaps relevant that the late Dr
Maung Maung — a prominent and controversial intellec-
tual and legal scholar who was an official in the Ne Win/
BSPP administration and briefly served as president in
1988 — may have had a role in shaping the text. He was
a leading authority on the 1947 constitution and wrote
widely on constitutionalism in Myanmar.” According
to a well-connected Myanmar individual, Dr Maung
Maung was provided with a government office follow-
ing the SLORC coup in 1988 and tasked with develop-

ing the “backbone” of a new constitution.” If this is
true, it is perhaps not surprising that the text draws
heavily on previous constitutions, including on the fol-
lowing points:

The legislature. The bicameral legislature provided for
in the 2008 constitution is similar to that established
under the 1947 constitution.’’ In both cases, the lower
chamber has approximately twice as many members as
the upper chamber.”> (The 1974 constitution established
a unicameral legislature.) The state/region legislatures
and the leading bodies of self-administered areas are
new in the 2008 constitution. Neither the 1947 constitu-
tion nor the 2008 constitution gives the president a veto
over legislation.

Election of the president. The provisions in the 2008
constitution for a presidential electoral college consisting
of all members of the bicameral legislature resemble
those in the 1947 constitution. Both constitutions provide
the same five-year term of office.

Qualifications and restrictions on presidential candi-
dates. The 1947 constitution required presidential can-
didates to be citizens, both of whose parents were born
in Myanmar, and included other restrictions that are also
found in the 2008 constitution, including on persons
having allegiance to a foreign power or being subjects
or citizens of a foreign country or entitled to the rights
and privileges of same, as well as restrictions on anyone
serving a prison term for a criminal offence.”

Amendment procedures. The restrictive provisions on
amending the 2008 constitution have been carried over,
unchanged, from the 1974 constitution.”* (The 1947 con-
stitution required a two-thirds majority in the bicameral
legislature and had no requirement for a referendum.)

Restrictions on the political participation of members
of religious orders. The prohibition on members of re-
ligious orders voting or standing for election has been
seen by some commentators as an attempt to disenfran-
chise an influential group (Buddhist monks), many of
whom are strongly opposed to the military regime. How-
ever, this provision was included in the 1947 constitu-
tion at the request of the leaders of the Buddhist clergy
— to keep religion untainted by politics, rather than the
reverse — and was repeated in the 1974 constitution as

A number of Dr Maung Maung’s articles on the subject can
be found in a recent collection of his writings edited by R.
Taylor, Dr. Maung Maung, Institute of Southeast Asian Stud-
ies (2008).

30 Crisis Group interviews, Bangkok and Yangon, January 2009.
3! Chapter V1, Parts IT and III.

32 This is stipulated in the 1947 constitution, Section 83(2).

3 Sections 74(i) and 74(vii)(2).

* Article 194(a), (b).
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well as the 1989 election law.” Independence leader
Aung San also expressed the view that monks should
have no political role, saying “if we mix religion and
politics, then we offend the spirit of religion itself”.*

Bill of rights. Both the 2008 and the 1974 constitutions
contain a reasonably extensive bill of rights (as did the
1947 constitution). Both permit these rights to be re-
stricted by law for security reasons and, in the case of the
1974 constitution, to protect “the essence of the social-
ist system”.

Frequency of legislative sessions. Some commentators
have expressed concern at the provision that the legisla-
tures need only hold sessions once every twelve months,
raising the prospect of a body that meets infrequently
and for short periods (as the National People’s Con-
gress in China does, for example), and which, therefore,
may be of limited relevance for day-to-day matters of
government. This raises genuine grounds for concern.
However, the 1947 constitution — which governed the
post-independence democratic period — contained an
identical provision.”” (The 1974 constitution required
that regular sessions be convened at least twice a year,
with a maximum of eight months between sessions.)

Noteworthy features of the 2008 constitution that do not
have any precedent in previous constitutions include:

O the strict requirements on presidential candidates, in
particular twenty years’ residency and the prohibition
on spouses, children and children-in-law being sub-
jects or citizens of a foreign country or entitled to
enjoy the rights or privileges of same;

O the system for nominating presidential/vice presiden-
tial candidates;

O the establishment of state/regional legislatures and gov-
ernments, as well as self-administered areas and their
leading bodies;

O the reservation of legislative seats for the military
and military control of key security ministries;

O the establishment of a powerful national defence and
security council (the 1974 constitution provided for

a similar body, but its composition and powers were
not defined in the constitution itself);*

a the authority granted to the military to administer its
own affairs, in particular military justice;

a broad provisions relating to states of emergency (the
1974 constitution also provided somewhat broad
powers);*’ and

O the constitutional tribunal.

The aim of a number of these new elements appears to
be, as the constitution declares in its “basic principles”,
to give the military a leading political role.

C. CRITICISM

Most of the criticism of the constitution has focused on
four areas: the role of the military, ethnic autonomy,
qualifications for and exclusions from political office
and amendment procedure.

The role of the military.*” The military will wield con-
siderable political power, including through its 25 per
cent bloc of legislative seats, its right to nominate one
of the three presidential candidates, its control of key
security ministries and the powers given to the com-
mander-in-chief. It will be free to administer its own
affairs and under a state of emergency would have broad
executive and legislative (and even judicial) authority.
The centrality of the military in the future life of the na-
tion is symbolised by the inclusion of a specific chapter
titled “The Tatmadaw” (Defence Services), for which
there is no precedent in either the 1974 or 1947 consti-
tutions (although most of the specific provisions in the
chapter are similar to those in previous constitutions).
Concern has also been expressed about the immunity
given to regime and government officials for actions
taken since 1988 (that is, the SLORC and SPDC peri-
ods, when no constitution was in force).

Ethnic autonomy. It has been widely noted that the con-
stitution provides only very limited ethnic autonomy."'
The establishment of a “genuine federal union” has been
a longstanding demand of many ethnic people.” But

33 Section 76(4) of the 1947 constitution; Article 178(a) of the
1974 constitution; and Sections 7(a) and 10(a) of the 1989
election law.

% See Gustaaf Houtman, Mental Culture in Burmese Crisis
Politics, Research Institute for Languages and Cultures of
Asia and Africa (ILCAA), Tokyo University of Foreign Stud-
ies (Tokyo, 1999), chapter 12.

37 Section 66.

3 Article 54(b).

% Articles 76-78.

“gee, for example, “New Myanmar constitution gives mili-
tary leading role”, Reuters, 19 February 2008; and “Burma’s
army digs in”, Bangkok Post, 1 May 2008.

1 See, for example, Aung Htoo, “Constitution and the ethnic
nationalities”, Democratic Voice of Burma, 27 January 2009.
*2See Smith, op. cit. These aspirations are reflected in the draft
federal constitution drawn up by the Ethnic Nationalities Coun-
cil, available at www.encburma.org/fcdcc/fedce_draft.htm.
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the constitution makes only very limited concessions in
this direction, and the state remains in practice a unitary
one.

Qualifications and exclusions. Considerable attention
has focused on the restrictions in the constitution on
eligibility for key positions, particularly the exclusion
of Aung San Suu Kyi from the presidency (on the
grounds that her sons are citizens of a foreign country)
and, some claim, other positions.* Exiles will also be
excluded from the presidency, cabinet and legislative
seats, on the basis of provisions that require minimum
periods of residency in Myanmar. Many domestic activ-
ists and opposition politicians are in detention and will,
therefore, be excluded on that basis, although former
political prisoners are not automatically barred. Mem-
bers of religious orders are also excluded from standing
as candidates or voting in the elections, which has been
seen as discriminatory. *

Amendment procedure. Finally, some commentators
have expressed concern that the strict amendment pro-
cedures will “lock in” negative provisions and make a
positive evolution in the constitutional framework im-
possible (since the 25 per cent of military seats in the
legislature is sufficient to block amendments). A Bur-
mese analyst based in Thailand stated that “if we can-
not modify the constitution, democratisation in Burma

cannot grow”.*

There is no consensus on the relative importance of
these flaws. Many opposition activists point to the mili-
tary’s 25 per cent of legislative seats as a key element.*
Others feel this would be acceptable if the amendment
procedure were more flexible.*’ The restrictions on Aung
San Suu Kyi standing for president are widely seen as
deliberate and unacceptable, but some point out that the
likelihood of her being nominated was anyway extremely
low in present circumstances and that she might not as-

B See, for example, Marwaan Macan-Markar, “Political reforms
sans Suu Kyi”, Inter Press Service, 28 November 2008; and
lan MacKinnon, “Burma draft constitution bars Suu Kyi”,
The Guardian (UK), 1 April 2008.

*See, for example “Myanmar: constitutional referendum flouts
human rights”, press release, Amnesty International, 9 May
2008.

$See Kyaw Zwa Moe, “Constitutional Conundrum”, The
Irrawaddy, April 2008.

% Crisis Group interviews, Yangon and Bangkok, January-
February 2009; see also reference in Moe, “Constitutional
Conundrum”, op. cit.

7 Crisis Group interview, representative of the National Coa-
lition Government of the Union of Burma (NCGUB), Bang-
kok, January 2009.

pire to such a position in any case.* Most ethnic repre-
sentatives consider that they have obtained very little of
substance in the constitution, but a number feel that the
principle of state legislatures is important, even if they
are only vested with extremely limited powers.* Al-
though there is widespread concern at the restrictive
nature of the amendment procedures, some note that
constitutions can be abrogated, replaced or amended,
despite drafters’ best efforts to set them in stone.™

As noted above, the most common reaction to the con-
stitution in Myanmar is indifference, reflecting a high
level of political disillusionment. Many reject the con-
stitutional process outright on the basis of general con-
cerns about the process and content. This is the view of
certain prominent political activists within the country,
as well as many in exile. The Irrawaddy, a leading exile
media organisation, noted prior to the May 2008 refer-
endum that few of the people it spoke to expressed any
interest in the actual content of the constitution: “In the
absence of public debate on the constitution, most discus-
sion among exiles and dissidents has focused on ways

to effectively turn the referendum against the junta”.’’

Some have adopted a more pragmatic approach, in par-
ticular a number of the ethnic ceasefire groups, as well
as those (both Burman and ethnic) who are independent
of the mainstream political opposition. This is not be-
cause they accept the constitution or even feel it will
offer much in the way of opportunities. Rather, as a
prominent Yangon-based analyst put it, “for those of us
inside the country, the new constitution is a given —
whether we like it or not”.*> An exiled ethnic national-
ity analyst said, “maybe things will open a crack after
the elections, and we can then try to widen that crack,
which is better than nothing. But if we’re not in the
process, we can’t widen the crack”.”® It is harder for the
NLD, the Shan Nationalities League for Democracy
and other ethnic parties to adopt this approach, as they
have largely based their legitimacy and political pro-
grams on the 1990 election results.

There are several popular misperceptions about the con-
stitution. Some arose because commentators looked at
the “detailed basic principles” approved by the national
convention, rather than the constitution itself. ** While

*Crisis Group interviews, Bangkok, Yangon and Yunnan,
January-February 2009.

“Tbid.

*Tbid.

> Moe, “Constitutional Conundrum”, op. cit.

32 Crisis Group interview, Yangon, February 2009.

33 Crisis Group interview, Chiang Mai, January 2009.

**This happened because, first, the principles were available
long before the constitution (they were published in the state
newspapers, and elsewhere, as the national convention finished
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the committee that drafted the constitution kept close to
the principles, there were some important changes.

For example, it is commonly claimed that Aung San Suu
Kyi is excluded not only from the presidency but also
from political office more generally and that this is due
to her marriage to a foreigner (the late British academic
Michael Aris).” In fact, this is not certain from the con-
stitution. According to Section 59(f), one of the qualifi-
cations for the position of president (or vice president)
is that the person or “one of the parents, the spouse, one
of the legitimate children or their spouses not owe alle-
giance to a foreign power, not be subject of a foreign
power or citizen of a foreign country”. She is, there-
fore, clearly disqualified because her two sons are Brit-
ish citizens;>® but, since her husband is no longer alive,
she would not seem to be debarred on grounds of mar-
riage.”” No restriction related to children or marriage
applies to other positions, such as member of the legis-
lature or government minister, so her marriage would
not disqualify her from holding these posts — but certain

its deliberations on each chapter, with many of the most im-
portant chapters completed even before the 1996 adjourn-
ment). And, secondly, the constitution was initially available
only in Burmese, whereas the principles were available in
English. Many non-Myanmar observers based commentaries
on the principles even after the constitution had been pub-
lished and adopted in the May 2008 referendum (for exam-
ple, “Vote To Nowhere”, Human Rights Watch, May 2008;
and “The 2008 Myanmar Constitution: Analysis and Assess-
ment,” Yash Ghai, ms., December 2008).

> See, for example, Dominic Faulder, “Framing the Future”,
The Irrawaddy, April 2008; Carole Reckinger, “Where Next
for Burma?”, New Statesman, 8 April 2008; and Larry Jagan,
“The UN’s ‘showboat’ mission to Burma”, Bangkok Post, 18
February 2009.

*6Section 59(f) appears to be framed specifically to exclude
Aung San Suu Kyi, since political exiles would be excluded
by the twenty-year residency requirement, while few domes-
tic opposition politicians would fall foul of section 59(f). The
one other prominent figure who may be excluded by this
provision is former military intelligence chief Khin Nyunt,
whose son is married to a Singaporean. This is probably why
Khin Nyunt disowned his son in an advertisement in 7The
New Light of Myanmar on 25 February 1998, a time when he
may have had presidential ambitions, and the restriction in
section 59(f) was already known. See “Burmese general,
wife disown son”, Associated Press, 26 February 1998.
*’Some commentators have suggested that her former mar-
riage would bar her on the basis that she is “entitled to enjoy
the rights and privileges of a subject ... or a citizen of a for-
eign country”. However, it would not appear that she is
automatically entitled to such rights in the UK, particularly
after the death of her husband. For discussion, see Derek
Tonkin, “Burmese Perspectives”, 14 February 2008, available
at www.networkmyanmar.org.

other vague provisions could conceivably be used,” and
the question will be moot if she remains under house
arrest until after the election.

Another misperception is that everyone who has been
convicted of a crime is excluded from office — includ-
ing not only current political prisoners, but also the
large number of former political prisoners. This inter-
pretation has been widely repeated. However, the con-
stitution (Section 121a) is clear that it is only people
currently serving prison sentences following conviction
by a court who are automatically disqualified; any am-
biguity in the English version is clarified by the au-
thoritative Burmese text, which is unambiguous on this
point. An identical provision was contained in the 1989
election law.”

A final misperception arises from the convoluted for-
mulation describing the military's legislative seats. The
bloc of seats reserved for the military in the union leg-
islature is stipulated by number of seats (110 of 440
seats in the lower chamber, and 56 of 224 in the upper
chamber), making up 25 per cent of the total. However,
in the provisions dealing with region and state legisla-
tures the formulation is different, since the number of
seats varies, depending on the number of townships and
the number of additional minority representatives. Sec-
tion 161d states that the number of legislative seats re-
served for the military shall equal "one third of the total
number of [elected] representatives”" (i.e. one military
seat for every three elected seats). This gives the mili-
tary 25 per cent of seats, the same proportion as at the
union level. The way in which this is formulated has,
however, led many commentators to conclude,
wrongly, that the military is assigned one third of seats
at the region/state level.

D. WHAT STANDARD OF JUDGMENT
SHOULD BE USED?

Judged against international best practice for liberal
democratic charters, or against the aspirations of the
people of Myanmar, the constitution clearly falls far short.
This is hardly surprising: the process was orchestrated

*¥She was debarred under Section 10(h) of the 1989 Pyithu
Hluttaw election law from standing as a candidate in 1990,
inter alia on the basis of alleged links with persons or organi-
sations “in armed revolt against the State”. The evidence cited
by the authorities related to the arrest of an alleged terrorist
in her compound in May 1989 (discussed in Tonkin, op. cit.).
*YHowever, under the 1991 amendments to the 1989 Pyithu
Hluttaw election law, the election commission has some dis-
cretion to debar persons previously convicted of certain of-
fences, including high treason, from standing for election.
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by a military that has in effect been in power for half
a century. But since this constitution as written will
almost inevitably come into force, the most important
question is how to maximise the chances that the frame-
work can be used to promote a positive evolution in the
political situation, despite the restrictions it imposes.

One way of thinking about the constitution is in the
context of a transition from full military rule. From this
perspective, some of the more objectionable provisions
(such as the reserved 25 per cent of legislative seats and
the establishment of a powerful national defence and
security council) can be seen as moving away from the
military’s current absolute political dominance.

The leading role of the military in the new constitutional
order means that change cannot come without at least
some of the generals being on board. But the reality is
that the military is today the only institution in Myan-
mar with actual power. No constitutional or political
framework could exist that did not have its confidence.
A transition away from military rule can only happen if
that institution does not feel that its fundamental inter-
ests are threatened. Moreover, given that the generals
have essentially been in power for 50 years, it will take
time to build up strong and effective civilian institu-
tions; any transition will be gradual. It will also require
soldiers and civilian politicians to work together.

While there is little sign that the current military leader-
ship is ready for this, the constitution establishes shared
political spaces — the legislatures and perhaps the cabinet
— where cooperation could be fostered. The generational
transition within the military may mean the emergence
of new leaders who may be more ready to cooperate.
This will also require civilian politicians who are ready
to cooperate. And it will require convincing the new
military leaders that a more constructive relationship
with the international community is possible. If they
believe that whatever steps they take will be rejected and
that civilian political forces will always resist cooperat-
ing, the current deadlock will continue.

One criticism raised in this context is that the constitution
seems to rule out gradual evolution. However, this over-
estimates three aspects of the constitution:

o Its rigidity. Despite the overall length of the text, much
is condensed, lacks important details and, in places,
is ambiguous. This gives plenty of scope to adapt the
interpretation of the constitution if the political con-
text changes (but also, in the current environment,
for constitutionally-mandated repressive measures).
For example, there is a provision that many of the
guaranteed rights are “subject to existing laws” that
are currently more restrictive. A constitutional tri-
bunal is established to interpret the provisions of the

constitution, deciding disputes with existing laws and
vetting future legislation, regulations and other ex-
ecutive acts. There is an inherent contradiction here
that will have to be resolved at some point. Whether
legislation is used to constrain the bill of rights, or
whether the constitution is used to challenge legisla-
tion incompatible with those rights will ultimately
depend on the political environment. (The 1974 con-
stitution contained a similar bill of rights, while the
BSPP administration was notorious for its violation
of rights.)

Q Its significance. Many commentators seem to assume
that the military and new government will feel bound
by and will rigorously apply the constitution. This
overstates both the legal competence and procedural
rigidity of the military. A more realistic assessment
would suggest that, whatever happens in 2010, and
whatever the letter of the constitution, the military
will continue to wield significant power. It will be
able to ignore or override constitutional provisions
that it finds inconvenient (as it does with laws now)
or even abrogate the constitution (as it did in 1962
and 1988). Obtaining concessions from the military
on paper is no guarantee that they will be respected
in practice.”

Q Its permanence. The restrictive provisions for amend-
ing the constitution have been widely taken to mean
that the country will be stuck with a flawed constitu-
tion indefinitely." However, circumstances and con-
stitutions can change rapidly — as they have in neigh-
bouring Thailand, for example, which has had eight-
een constitutions since the end of absolute monarchy
in 1932.% And a constitution can evolve in line with
the political and legal environment, despite a rigid
amendment procedure, for example through reinter-
pretations of constitutional provisions by a competent
court.

% A Yangon-based analyst proposed a relevant hypothesis.
Suppose that the constitution had included a provision stating
that military coups were prohibited. What would be the reac-
tion? The person suggested that this would be seen as an ir-
relevant or cynical provision, as it would certainly not be a
significant deterrent to potential coup-makers. Crisis Group
interview, Bangkok, February 2009.

'The restrictive provisions on amending the constitution
have been carried over, unchanged, from the 1974 constitu-
tion. See Section I11.B above.

62See “Thailand after the coup”, Strategic Comments, vol. 12,
no. 9, International Institute for Strategic Studies, November
2006; and Kevin Hewison, “Constitutions, regimes and power
in Thailand”, Democratization, vol. 14, no. 5 (2007), pp.
928-945.
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IV. THE 2010 ELECTIONS

The government has said that elections will take place
in 2010, without providing an exact date. The informa-
tion minister told the UN Secretary-General’s special
adviser on Myanmar, Ibrahim Gambari, the following
during his visit to Myanmar in February 2009: “We
have already been taking all necessary measures con-
cerning the formation of the 2010 election commission
and enacting of the election laws and political parties
laws. We will issue announcements concerning the
matters at the right time. The laws will offer a broad
range of rights to set up political parties, conduct can-
vassing campaigns and stand for the election”.”® The
prospect of elections in the next year has prompted all
stakeholders in Myanmar to consider their stances.
These are reviewed below.

A. PREPARATIONS BY THE MYANMAR
AUTHORITIES

Laws and regulations on the elections and registration
of political parties have not yet been promulgated. Some
have suggested that the government is delaying until
shortly before the election, as part of an “ambush strat-
egy” intended to give opposition parties and individuals
as little time as possible to prepare.* For the 1990 elec-
tions, the political party registration law (a skeletal text
supplemented subsequently by detailed procedural rules)
was promulgated twenty months before the elections,
and the election law twelve months before. If the same
timeframe was to be followed this time, the political
party law should have been promulgated in April and
the election law in December 2009 respectively, to
meet a 2010 timeframe. Both laws are yet to be released.
The longer this key legislation is delayed, the more
plausible the argument that an “ambush” strategy is
being considered. Much depends on when in 2010 the
authorities plan to hold the elections. It seems likely they
wish to have certain preparations in place, including
candidate lists for their preferred party or parties, be-
fore issuing the electoral laws.

Most observers have felt that the elections will proba-
bly be held no later than May 2010, before the annual
monsoon rains complicate logistics.” Although there

have been increasing reports of informal preparations
by the authorities, there appears to be no great sense of
urgency. There are various possible explanations for
this. One is that the elections will not take place for some
time yet — late in 2010, perhaps. Another is that the au-
thorities do not intend to make elaborate plans, carrying
the vote out in a “rough-and-ready” way, like the con-
stitutional referendum in May 2008. Although there are
no indications of this, it is conceivable that the elec-
tions could even be cancelled, either because of some
unforeseen event (such as political unrest or the death
of a key decision-maker), or because Than Shwe decides
at the last minute to back out. He was clear in his speech
on Armed Forces Day (March 2009) that the elections
would take place in 2010.%

Because the legislation has not yet emerged, there is
considerable uncertainty about how many and what type
of political parties will contest the elections. In particu-
lar, it is not clear what approach the authorities will
take to establishing or supporting their own political par-
ties. It has long been speculated that the Union Solidar-
ity and Development Association (USDA), a government-
supported mass membership organisation, would trans-
form itself into a political party. Current indications,
however, are that it will not, but that its formidable fi-
nancial and human resources will be deployed, and that
it may set up one or more “spin-off” parties.”” Members
of the Association have reportedly been approaching
prominent individuals at the township level to deter-
mine their willingness to be candidates.®

% Comments by the information minister to Gambari, reported
in The New Light of Myanmar, 4 February 2009, p. 9.

8 Crisis Group interviews, Bangkok and Yangon, February-
March 2009.

% The first half of the year is the traditional election season
in Myanmar; the 1990 election was held in May, as was the
2008 constitutional referendum, but end-of-year elections are

not unprecedented. The 1981 one-party elections were held
in October. Diplomats in Yangon have noted that, notwith-
standing the comments of the information minister, there ap-
peared to be very little official activity in the second half of
2008, following the referendum. They were aware of no meet-
ings of official committees, no apparent rush to prepare elec-
toral rolls and no intensive preparations and canvassing by
government-aligned parties (which would presumably be the
main focus at this point if the “ambush” strategy were cor-
rect). The household registration list is being gradually up-
dated. This list is based on an official document held, in
principle, by each household in the country (or, at least, all
households in areas under government control), which names
each member of the household, together with some key bio-
graphical data, including those living outside Myanmar (in-
formation that may be relevant for absentee/overseas voting).
%See The New Light of Myanmar, 28 March 2009.

%The USDA has a vast network of offices (more than
15,000) across the country, is well funded, and has a stated
membership of 24 million, around 40 per cent of the popula-
tion. See its official website at www.usda.org.mm.

58 Crisis Group interviews, Yangon and Bangkok, January and
February 2009. See also Wai Moe, “Junta queries candidates
for 2010 election”, The Irrawaddy, 16 February 2009.
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There is another, more sinister, type of preparation, how-
ever. During late 2008 and early 2009, scores of promi-
nent dissidents, most arrested in connection with the Sep-
tember 2007 demonstrations, were sentenced to lengthy
prison terms, in one case 104 years.” Many observers
have seen this as the government “clearing the decks”
for the elections.” Not only do these prison terms mean
that many of the most vocal and strident opponents of the
government will be silenced during the election period,
but the harsh sentences also send a strong signal that
opposition to the political process will not be tolerated.
This is similar to what happened in the lead-up to the
1990 elections.

Many individuals within the government appear to be
taking the process seriously and to be concerned about
how to preserve their power, status and financial secu-
rity. The extensive institutional reorganisation that will
take place post-election, combined with a lack of infor-
mation about how this will be carried out, is creating
pressure on individuals within the system to position
themselves for the future, but also a great deal of uncer-
tainty about how best to do so. Some ministers have been
cooperating more actively with organisations providing
humanitarian assistance, particularly after Cyclone Nargis,
and this may reflect political ambition and the need to
project a more positive public image. A number of im-
portant assets have been recently acquired by the army
or businesses with army links (including the operation
of Yangon airport terminal, the ground-handling rights
and control of the “London” cigarette company), perhaps
reflecting uncertainty about the future availability of
economic rents.”’

B. PREPARATIONS BY ETHNIC
CEASEFIRE GROUPS

Ethnic ceasefire groups feel that they have few options.
At the time of the ceasefires, they considered that con-
tinued fighting was unsustainable. They agreed to cease-
fires in the hope — and with promises from the authori-
ties — that they would have a voice in the political proc-
ess and that peace would bring development. Fifteen to
twenty years later, most groups feel that they have little
to show. The end of armed conflict has brought a peace
dividend to the population in their areas, but some abuses

% See fn. 2 above.

" Crisis Group interviews, Bangkok, February 2009.

" Crisis Group interviews, Yangon and Bangkok, January-
February 2009. See also “Generals still rule Myanmar with firm
grip”, International Herald Tribune, 26 September 2008.

continue, and the expected development has not mate-
rialised.”

Ethnic concerns and aspirations now have greater politi-
cal legitimacy — prior to the ceasefires, ethnic organisa-
tions were portrayed by the authorities as drug smug-
glers or terrorists. But this has not translated into real
influence on the political process, and the authorities
have made clear that final political settlements are a
matter for the future elected government. A leader of a
ceasefire organisation noted: “Not one of the concerns
that we raised in the national convention was reflected
in the constitution. Most of our people have a very
negative view of it. But it is possible that the situation
will improve gradually after 2010. We will resubmit
our proposals to the new government. In any case, the
ethnic issue can’t be solved by a constitution; it re-

quires dialogue and mutual understanding”.”

Several of the major ceasefire groups that have retained
their arms — including the Kachin Independence Organi-
sation, the Shan State Army (North) and the New Mon
State Party — have adopted broadly similar strategies.
They are not happy with the constitutional process and
will retain their status as armed ethnic organisations.
They will, therefore, not become political parties and
will not themselves contest the elections. Top regime
officials had told both the Kachin Independence Organi-
sation and the Shan State Army (North) that they should
discuss conditions for giving up their arms only once
the new government is in place. They were assured that
the authorities would not take their arms in the interim
(and it was on this basis that the Kachin Independence
Organisation agreed to participate in the constitutional
referendum in 2008). However, these groups had al-
ready been feeling uncomfortable, given that the consti-
tution appears to prohibit them from retaining arms in
Section 338: “all the armed forces in the Union shall be

under the command of the Defence Services”.”

This discomfort proved well-founded. In April 2009,
the regime issued a new instruction, detailing how cease-
fire groups should transform their armed units into
“Border Guard Forces” under the partial command of the
Myanmar military.” According to the instruction, each
such unit would be made up of 326 personnel. Of these,
30 would be from the Myanmar army, including one of

"2For a detailed discussion of the situation in ceasefire areas,
see Mary P. Callahan, “Political Authority in Burma’s Ethnic
Minority States”, Policy Studies, 31. East-West Center (Wash-
ington, DC), 2007.

73 Crisis Group interview, Yunnan, February 2009.

™ Crisis Group interviews, Bangkok and Yunnan, January-
February 2009.

> The instruction, dated 28 April 2009, is on file with Crisis
Group.
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the three majors (in charge of “administration”; the other
two majors, the commander and deputy commander,
would be from the ceasefire group). It was indicated
that all members of the force would draw regular army
salaries from the date they commenced training. The
authorities stated that this transition process should be-
gin immediately.

This development is of considerable concern to cease-
fire groups, for obvious reasons. If implemented, it would
greatly reduce their autonomy and would represent a
major concession in return for which they are being
offered no political quid pro quo by the regime. None of
the major ceasefire groups — with the exception of the
Democratic Kayin Buddhist Army — appear ready to
accept, but they have adopted different strategies.”” The
Kachin Independence Organisation is discussing the
scheme with the regime, has expressed concern about
some aspects (including the “border” designation) and
has indicated that it must have extensive consultations
with its communities before it can give a final response
and that any such transformation would be long and
complicated.

Similarly, the United Wa State Army is still in negotia-
tions and has not given a definitive response. The New
Democratic Army-Kachin has indicated to the regime
that in principle it accepts the scheme but can agree
only to the change of name and insignia, and that for
various reasons (including language problems — they do
not speak Burmese), they consider its other aspects im-
practical and in need of further discussion. The Kokang
armed group has adopted essentially the same position
in its negotiations. The National Democratic Alliance
Army (Mongla region) has indicated to the regime that
it does not accept the scheme.”

While most ceasefire organisations will not themselves
take part in the elections, they will not oppose, and will
even encourage, the establishment of political parties
by others in their communities. This is also the position
adopted by the Ethnic Nationalities Council, an organi-
sation representing ceasefire, non-ceasefire and politi-
cal organisations from Myanmar’s seven ethnic states.
The council issued a statement following its August
2008 conference indicating that because of “crucial de-
fects”, it could not endorse the elections, but it would
support the decision of ceasefire organisations should

"®The Democratic Kayin Buddhist Army has reportedly al-
ready agreed to the proposal, but the terms under which it did
so are not clear. See Saw Yan Naing, “DKBA starts Border
Guard recruitment”, The Irrawaddy, 2 June 2009.

"7 Information in this paragraph from Crisis Group interviews
with representatives of a number of ceasefire groups, July 2009.

they decide to form or support political parties to con-
test them.”™

The Kachin have the best elaborated strategy. The main
armed groups in Kachin State (the Kachin Independence
Organisation and the New Democratic Army-Kachin),
together with Kachin religious and civil society organi-
sations, have agreed to support the Kachin State Pro-
gressive Party, which is to be established to represent
the interests of all peoples in the future state legislature.
The party will be separate from the armed groups, and
members who wish to take positions in it will have to
first resign from the armed group. Some senior leaders
of the armed groups may do so, and the party may be
led by Dr Tu Ja, vice chairman of the Kachin Inde-
pendence Organisation.

The state-based, rather than ethnic-based, approach is an
interesting one, intended to prevent a proliferation of
parties in a state with several different minorities that
would reduce the chances for success under the first-
past-the-post voting system. It remains to be seen, how-
ever, whether a Kachin-dominated party can gain the
support of voters from other minorities, particularly the
large Shan population, which has had difficult relations
with the Kachin.”

Most ethnic organisations are focusing their attention
on the regions/states rather than the national level. They
feel that they have a better chance of success at this
level, because the military is more interested in the
national political arena, their constituents are generally
from the ethnic states, and they are more comfortable
operating at this level. However, this focus could lead
to political parochialism, with ethnic issues confined
to the local political arena, rather than being part of the
national political discourse. The Karen, with significant
constituencies in several areas outside Karen State proper,
would in principle be well-placed to have a voice at the
national level, but the strands of Karen society seem very
divided.* The first-past-the-post voting system increases
the chances of Burman dominance at the national level.

«The SPDC’s 2010 General Elections”, Statement of the
Fifth Ethnic Nationalities Conference, 26-28 August 2008.

7 Crisis Group interviews, Yangon, Bangkok, Chiang Mai and
Yunnan, January and February 2009.

% Crisis Groups interviews, Yangon, Bangkok and Chiang
Mai, January and February 2009. The Karen have had a sig-
nificant voice at national level in the past (although the
Karen National Union was never part of the political main-
stream). Under the 1947 constitution (Section 180), 22 seats
were reserved for the Karen in the lower legislative chamber,
and a council and ministerial post were established to repre-
sent their interests across the country. Areas with significant
Karen populations include Ayeyarwady Division, Tanintharyi
Division, Bago Division and Mon State.
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This was clearly demonstrated in 1990, when the NLD
obtained 392 seats (81 per cent), and all ethnic parties
combined obtained only 70 (14 per cent) — despite eth-
nic people comprising up to 40 per cent of the popula-
tion.

Ceasefire organisations feel that the authorities want to
control the process tightly, including by stacking the
legislatures with trusted individuals. But the authorities
also need a minimum level of legitimacy, which will
require a significant number of ethnic representatives in
the ethnic state legislatures, including some from inde-
pendent ethnic parties. With power concentrated at the
union level, the authorities may allow greater political
space at the state/region level — and may find it harder
to control outcomes.®' At a minimum, this means that
most legislative representatives in the states will be
ethnic, as probably will be many of the (non-security)
ministers in state governments. For this reason, many
ethnic leaders believe that even though the devolved
powers will be very limited, it will be possible to pro-
mote ethnic languages in schools, open private ethnic
schools, establish ethnic-language media outlets and pro-
mote ethnic culture and identity more broadly. That would
be only limited progress for ethnic aspirations, but it
would not be insignificant, since there is little space for
such activities today.

Ethnic organisations that have not agreed to ceasefires and
continue their insurgencies against the Myanmar gov-
ernment have tended, like many exiled political actors, to
reject the process outright. The Karen National Union
has strongly criticised the constitution, referring to it as
“a reactionary throwback to the country’s age of impe-
rialism”, and has given no indication of a formal strategy
with regard to the elections.*” Some prominent Karen
individuals, both in Yangon and on the Thai border, have
expressed concern at this stance, noting that the Karen
National Union boycotted the 1947 elections and has
never been part of the political mainstream since. One

¥ During the referendum, the Wa region on the Chinese bor-
der, controlled by the militarily most powerful of the cease-
fire groups, was one of the very few regions to report a ma-
jority of “no” votes (33 per cent voted “yes”, 54 per cent “no”,
and 11 per cent abstained or cast invalid ballots). The turnout
was also very low, around 33 per cent across all Wa-controlled
areas. Data provided by Tom Kramer on the basis of an offi-
cial Wa publication and discussions with Wa officials. For
more detailed discussion of the Wa political agenda and their
relations with the Myanmar government, see Tom Kramer,
“The United Wa State Party”, East-West Center, 2007.

%2See Saw Yan Naing, “Junta must withdraw constitution:
KNU”, The Irrawaddy, 24 October 2008.

said, “the Karen were a footnote at the Panglong Con-

ference [of 1947], and we must not be a footnote again”.*’

Such organisations could adopt an approach similar to
that of the ceasefire groups, rejecting the process, but at
the same time developing strategies to take advantage
of the situation. This appears to be the direction that the
major armed groups are moving towards.**

C. PREPARATIONS BY OPPOSITION GROUPS

The opposition political parties from the 1990 elections
face a dilemma. It is hard for them to adopt the pragmatic
approach of criticising the process, while at the same
time taking advantage of possible opportunities. They
understand that engaging in any way risks forfeiting the
legitimacy gained in 1990 — on which their subsequent
political programs have been almost exclusively based.
At the same time, they are keenly aware that if they fail
to participate in the elections, their parties may be de-
registered by the election commission. This was the
rule in 1989;% whether it will be this time depends on
the new legislation. For this reason, the NLD, while
strongly critical of the process and insisting that the
constitution should be amended, has stopped short of an
official decision to boycott. It is likely to defer a deci-
sion until after the relevant legislation has been prom-
ulgated, when the risks should be clearer.*

In the meantime, an active debate continues within the
NLD leadership regarding the position it should adopt
on the 2010 elections. There are strong voices in favour
of continuing to take a principled stance (rejecting the
constitution and any participation in new elections) and
other voices urging a more pragmatic approach. The
party held a two-day meeting to discuss these issues at
the end of April 2009, bringing together the leadership
and representatives from each state and division.

The meeting issued the “Shwegondaing Declaration”,
stating that if the authorities go ahead with their plans
to hold the election, the NLD would participate “only
after gravely considering [it] as a special case and after
studying the coming Party Registration Act and the
laws relating to the elections”, and only if three condi-

% Crisis Group interviews, Yangon, Bangkok and Chiang Mai,
January-February 2009.

“Ibid.

¥ Amendments to the Election Rules requiring that registered
parties contest the election “without fail” were announced at
the 67th SLORC Press Conference, 1 December 1989, and
reported in the Working People’s Daily.

8 Crisis Group interview, Yangon, March 2009. This position
was subsequently made public in the NLD’s “Shwegondaing
Declaration”, dated 29 April 2009.
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tions were met: (1) the release of all political prisoners,
including NLD leaders; (2) amendment of some non-
democratic provisions of the constitution; and (3) the
holding of inclusive, free and fair elections under inter-
national supervision. While these conditions do not rep-
resent a significant shift, the declaration is an important
signal that the party has not taken a fixed position and
is ready to consider the conditions under which it would
participate in the elections. (The United Nationalities
Alliance, a coalition of twelve ethnic political parties that
contested the 1990 elections, announced in February 2009
that it would not contest the 2010 elections.*’)

Participation may be easier for parties that fared less well
in 1990 and were not aligned with the NLD. Individuals
associated with such parties, including the Graduates
and Old Students Democratic Association and the Democ-
racy Party, are considering combining forces or joining
one of the new parties being organised. The National
Unity Party — formerly aligned with the BSPP — is also
apparently making preparations to contest the elections;
it has for some time distanced itself from the regime
and its policies.®

A number of political initiatives are underway at the
national level. Veteran politician Shwe Ohn, now in his
late 80s, has announced that he and a number of col-
leagues are preparing to form the “Union Democratic
Alliance”, which would stand on a platform of federal-
ism and democracy.® Two splinter groups that avoid con-
frontation with the regime — the “88 Generation Students
(Union of Myanmar)”, led by former student activist Aye
Lwin, and the “Wunthanu (Patriotic) National League
for Democracy” — will likely participate in some way.”
In a somewhat bizarre development, a former military
commander in the Communist Party of Burma, Kyaw

¥7«Special Announcement on National Reconciliation and
Democratisation in Burma/Myanmar, Rejecting the Regime’s
2010 Election”, United Nationalities Alliance, Yangon, 20
February 2009. Only two of the twelve parties remain regis-
tered: the Shan Nationalities League for Democracy and the
Kokang Democracy and Unity Party.

% Crisis Group interviews, Yangon and Bangkok, January
and February 2009.

% Crisis Group interview, Bangkok, February 2009. See also
Min Lwin, “Veteran Shan leaders plan new political party”,
The Irrawaddy, 29 January 2009; and Nem Davies, “Veteran
Shan politician preparing to contest 2010 election”, Mizzima,
30 January 2009.

P See “Pro-junta group announces formation of political par-
ties”, Mizzima, 6 January 2009; and Wai Moe, “USDA expected
to form proxy parties for 2010 election”, The Irrawaddy, 14
August 2008. The 88 Generation Students (Union of Myan-
mar) is not to be confused with the staunchly anti-regime “88
Generation Network”, most of the leaders of which (including
Min Ko Naing) were given long prison sentences in late 2008.

Myint, currently living in exile, announced the formation
in Canada of the “United Democratic Party” to contest
the elections.”’

Some observers have suggested that former ministers Lt.
General Kyaw Ba and Lt. General Tun Kyi (sacked in
1997 as ministers for tourism and commerce, respectively)
are preparing to launch a party. Businessmen with close
links to the regime may be planning to start political
parties, either at the prompting of the authorities, or on
their own initiative.”” There is even speculation that San-
dar Win (daughter of the late Ne Win), who was recently
released from house arrest, may have political aspira-
tions, possibly with the encouragement of the regime.

Since the law on registration of political parties has not
yet been promulgated, these initiatives remain informal,
contributing to the uncertainty. Some people see the hand
of the regime at work, and suspect that the intention is
to marginalise the NLD by every possible means. Still,
it is unsurprising that the prospect of the first elections
in twenty years is leading to the emergence of new po-
litical actors.

At the region/state level, a number of new ethnic politi-
cal initiatives are underway, in addition to the Kachin
State party already mentioned. Prominent figures in the
Karen community in Yangon, including some senior
Karen ex-military or police officers, are working to
create a political platform to serve as an umbrella for
candidates in areas with significant Karen populations,
either for the region/state or union legislatures (although
the initial focus seems to be on the region/state level).
This initiative is separate from the Union Karen League,
which retains its registration from 1990 and continues
to have some support in certain Karen areas. Consulta-
tions are also taking place within and between Shan
communities, and several parties are likely to be estab-
lished in different regions; some independent Shan can-
didates are also likely to stand.”

There has been little public discussion about the sources
of funding for these initiatives. In some cases, parties
may have sponsors distinct from the key political actors.

ISee “Statement on the reconstitution of the Central Execu-
tive Committee” (in Burmese), United Democratic Party of
Myanmar, Vancouver, 29 January 2009. See also Wai Moe,
“UDP leader involved in drugs, money laundering, says ex-
agent”, The Irrawaddy, 23 February 2009. There has been
much rumour and speculation about the membership of this
party, most of it apparently unreliable.

%2 Crisis Group interviews, Chiang Mai and Bangkok, Janu-
ary-February 2009. See also Wai Moe, “Junta queries candi-
dates for 2010 election”, The Irrawaddy, 16 February 2009.
% Crisis Group interviews, Yangon, Bangkok and Chiang Mai,
January-February 2009.
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For example, a number of ethnic parties are being backed
financially by local businesses, raising the prospect of
conflicts of interest and corruption. Such issues will be-
come increasingly important as previous opportunities
for rent-seeking and cronyism dry up. (These opportu-
nities are closely tied to networks of patronage that will
be altered in major and unpredictable ways as a result
of the post-election changes in senior officials and the
reconfiguration of power structures.)

D. THE PARTICIPATION ISSUE

A crucial distinction needs to be made on the issue of
participation in the elections. One question is whether
particular organisations or political parties stand or not.
The other is whether those that do not also urge their
constituents to boycott the vote.” The first is obviously
a political decision for each party or organisation — though
a lack of participation by key opposition parties would
strengthen the regime’s hand and make it more likely
that the legislatures will be stacked with its preferred
candidates. A boycott involves quite separate strategic
considerations. Pro-boycott advocates argue that par-
ticipation would further legitimise military rule.” But if
politically aware sectors of the electorate stay away,
this could further reduce the chances of candidates not
aligned with the regime.”

An option available to the NLD, should it decide not to
take part in the elections in order to preserve the princi-
ple of its 1990 victory or for other reasons, would be to
establish or support another party, rather like the strat-
egy of some ethnic ceasefire groups discussed above. In
any case, whether or not they decide to participate, there
are strong arguments for all political stakeholders to urge
the electorate to vote for the best candidates on offer.”’

V. PRELIMINARY QUESTIONS

**This is a distinction that the Ethnic Nationalities Council
was careful to draw in the statement from its Fifth Conference.
See fn. 78 above.

93 Moe, “Constitutional Conundrum”, op. cit.

%It may be that voters will be forced to participate, in which
case it would seem preferable for them to vote for the best
candidate on offer, rather than cast a spoiled ballot. See also
Ethnic Nationalities Conference statement, fn. 78 above.
"Myanmar has a long history of election boycotts, particu-
larly in the 1920s.

It is impossible to predict with any detail or certainty the
outcome of the current political process. This is partly
because the details of the regime’s plan remain unclear
— even, apparently, within the system. Senior General
Than Shwe himself may still be undecided on certain
aspects. It is uncertain how successful the regime will
be in implementing what is for it an extremely difficult
and risky process. Much will depend on the answers to
a few key questions:

1. How much scope remains to influence
the process before the elections?

Probably not very much. It seems inconceivable that the
regime would at this stage amend the text of the consti-
tution itself, but clarification could be sought — and ne-
gotiations may be possible — on some of its ambiguities,
in particular on issues of ethnic representation (see ques-
tion 5 below). The constitution also makes reference to
implementing legislation that has yet to be promulgated.
The form of these laws could be very important — par-
ticularly those dealing with the functioning of the dif-
ferent legislatures and detailed procedures for the elec-
tion of the president and vice presidents.

There are also opportunities for influencing the process
through the legislation governing the election process
(laws on the registration of political parties, the conduct
of the elections and related administrative rules) that
likewise have yet to be promulgated and will be impor-
tant in clarifying key unresolved questions, including:

O Will parties still registered from 1990 have to re-form
and re-register?

a Will taking part in the elections be a condition for
registration of parties, and will there be a minimum
number of constituencies that must be contested?

O Will the requirement that votes be counted at each
polling booth in the presence of candidates or their
agents be retained from the 1989 Election Law?

0 What restrictions will be imposed on canvassing and
access to state media?”®

% In the run-up to the 1990 elections, political parties were per-
mitted a single broadcast of a fifteen-minute political state-
ment on state radio and a ten-minute statement on state tele-
vision, which had to pass strict censorship. See Smith, op. cit.,
p. 412.
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2. How certain is the timeframe?

It seems clear that the authorities are determined to see
the roadmap process through on their terms, and there
is no reason to believe that they do not intend to hold
elections in 2010 as stated. Nevertheless, there may be
unforeseen delays that push the elections beyond 2010,
and the regime’s determination to proceed may weaken
as the decision point approaches, particularly as it tends
to be risk averse. Political unrest or the death of a key
decision-maker could also upset its plans.

3. To what extent will the outcome
be manipulated?

The process leading up to the elections will not be in
any sense free. It is harder to predict the extent to which
the result will be manipulated. The implausible results
of the 2008 constitutional referendum do not give much
reassurance. However, it should be recalled that in 1990,
there appear to have been no major irregularities in the
counting of the vote — at least to the extent that the
NLD, which seemed to have the most popular support,
was recognised as having received a majority. This may
have reflected miscalculations by the authorities about
the level of support it enjoyed, but perhaps also the dif-
ficulty of manipulating the count, particularly since the
election law required transparent tabulation at each poll-
ing station. This time, the authorities may not be so con-
fident about the electorate, but the difficulty of manipu-
lating the count will remain. Manipulation may be fur-
ther complicated if there are several regime-endorsed
parties, possibly representing the interests of different
individuals or groups, each vying for the maximum pos-
sible seats. Thus, a fair count cannot be ruled out.”

It is also not clear to what extent the authorities would
allow election observation or whether the conditions will
exist for such observation to be meaningful. The gov-
ernment was not receptive to international observation
of the 2008 referendum.'® However, there are indica-
tions that it may not have completely ruled out allowing

%This is what was said in The New York Times about the
1990 elections, just prior to the vote: “While the military
promises that the multiparty elections, the first in 30 years,
will be free and fair, heralding a return to civilian rule, dip-
lomats there regard them as a particularly unconvincing vari-
ety of Burmese puppet show. Scheduled for May 27, 20 months
after the Burmese military killed at least 3,000 demonstrators
for democracy, the elections are intended to perpetuate mili-
tary control”. Steven Erlanger, “The Burmese are going to vote;
the army tells them to”, 1 April 1990.

10gee, for example, the comments by the “Commission for
Holding Referendum” to Ibrahim Gambari, reported in The
New Light of Myanmar, 9 March 2008.

some form of observation of the 2010 elections.'’ While
this still seems unlikely, if international electoral obser-
vation does prove possible, the challenge for the institu-
tions concerned will be to carefully evaluate if there is
sufficient space available for meaningful observation,
rather than merely lending legitimacy to the process.
Any such evaluation will have to be based on the condi-
tions prevailing at the time, including the content of the
electoral laws and discussions with the authorities on
modalities. It will be important in particular to under-
line to the authorities that electoral observation is about
the entire process, including the lead-up to the vote, not
just the polling day.

4. Who will fill the 75 per cent of non-military
seats in the legislatures?

The continued detention of several key opposition fig-
ures and the harsh sentences handed down to political
activists in recent months indicate that the authorities
will curtail the activities of groups seen as hostile. They
will no doubt want to prevent them from occupying many
legislative seats and will also want to obtain a signifi-
cant bloc for the parties that they themselves establish
or sponsor. But there will likely be a third category: in-
dividuals or parties who are not standing on an overt
anti-regime platform, but who are not aligned with the
regime either. The question is how much political space
will be available to this third category, and how much
popular support it can expect. It may be that the au-
thorities intend to manipulate the process in such a way
that their nominees dominate the legislatures. But such
an approach would not give even minimal legitimacy to
the process, and whether it could be achieved in prac-
tice is also open to question, since the regime may not
be able to marginalise hostile parties, as the 1990 re-
sults demonstrated.

The role of moderate political forces could, therefore,
be critical in determining the quality and independence
of the legislatures.'” A threshold of one quarter of the
seats in the lower and upper legislatures (166 in total) is
particularly significant. This is the minimum bloc required
to call a special session of the legislature (especially
important if it otherwise meets rarely), to block consti-
tutional amendments and to act as a balance to the mili-

0lgee, for example, Anucha Charoenpo, “Kasit [Piromya, Thai
foreign minister] gets invitation to pay a visit to Burma”,
Bangkok Post, 1 March 2009. Crisis Group interviews, Yan-
gon, March 2009, also suggested that the Myanmar authori-
ties may not have completely ruled out the possibility of in-
ternational observers.

192 This point is also made in Min Zaw Oo, “Strategic outlook
of 2010 and the role of moderates in Burma conflict”, Miz-
zima, 29 January 2009.
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tary-appointed bloc. One third of the seats in either leg-
islature would be sufficient to block impeachment pro-
ceedings.

5. How diverse will ethnic representation be
at the region/state level?

There is huge ethnic diversity in Myanmar, even within
the ethnic states. It remains to be seen whether this will
be reflected in region/state legislatures. Six of the major
ethnic groups that do not have their own state have been
assigned self-administered areas. There is a provision
in the new constitution (Section 161) that ethnic nation-
ality populations that have more than about 57,000 people
in any region/state are entitled to one representative in
the relevant legislature.'” Given that there are 135 offi-
cially recognised ethnic nationalities, the number of such
representatives is potentially large, if this provision is
strictly applied.

However, there has been no detailed ethnic census for
decades, and other official ethnicity data (such as from
national registration cards or household lists) is incom-
plete and unsystematic. It is thus unclear on what basis
an ethnic population would demonstrate that it met the
criteria, or how the representative would be chosen and
by whom. This could be a “sleeping provision”, not
widely implemented other than for a few key popula-
tions, such as the Karen of Ayeyarwady, Bago and Tan-
intharyi Divisions and Mon State. Ethnic leaders should
seek clarification and advocate for its implementation.

Another uncertainty concerns the selection of the chief
minister for each region/state. The constitution (Section
261) requires the president to select the candidate for
chief minister from the members of the region/state leg-
islature, including both elected representatives and mili-
tary appointees. The chief minister of an ethnic state
may, therefore, not be of that ethnicity, or even from
that state (since the president could select a chief minis-
ter from among the military-appointed legislators, who
are not required to have a link with the state in ques-
tion). But nothing in the constitution would prevent a
separate agreement clarifying that the chief minister
should be selected from the elected representatives and
should have certain links to the state.

There are also minority populations that are not officially
recognised as ethnic nationalities and will, therefore,
not benefit from the provisions for specific ethnic rep-
resentation. These include the populations of Chinese and

19 The population threshold for minority representation is stated
in Section 161 as 0.1 per cent of the population of the coun-
try as a whole, which is currently equivalent to about 57,000
people. See Appendix C, para. 6, below.

Indian origin (many but not all of whom have national
registration documents) and several Muslim populations
of different origin. The Muslim population of northern
Rakhine State, known as Rohingyas, are not only denied
ethnic or minority status but are mostly also denied citi-
zenship (despite the fact that most have lived in Myan-
mar for many generations) and have suffered serious
abuses.'” Nevertheless, they were generally able to vote
in 1990, and two Rohingya political parties were regis-
tered, one of which won four seats.'” They were also
included on the voting rolls for the May 2008 referen-
dum, on the basis of their temporary (non-citizen) reg-
istration cards.'” The situation for 2010 will not be
clear until the election law is published.

This is part of a broader issue: even in those popula-
tions that qualify for citizenship, there are many who
have never received official registration documents and
are, therefore, likely to be excluded from the electoral
rolls. This includes populations in remote or insecure
ethnic areas that do not fall under the civilian admini-
stration of the state (for example, areas of ongoing con-
flict, as well as some ceasefire areas). The numbers in-
volved could be significant.'”’

6. Who will occupy key posts?

The political environment following the elections will
be significantly determined by the people occupying the
key posts — particularly the president and commander-
in-chief, in whose hands executive power is in effect to
be concentrated. It is likely that the first president will
be a retired senior military officer.'”™ There is much
speculation as to who this will be, but it will depend to

"% The exodus of hundreds of Rohingyas from Myanmar and
Bangladesh in late 2008 and early 2009 drew renewed atten-
tion to their plight.

1% See “The Rohingya Muslims: Ending a Cycle of Exodus?”,
Human Rights Watch/Asia, September 1996, appendix A. As
discussed in this report, a small proportion of Rohingyas
have managed to obtain citizenship. Neither of the two Ro-
hingya parties from 1990 is still registered.

1% See “The Referendum Law for the Approval of the Draft
Constitution of the Republic of the Union of Myanmar, 2008”
(SPDC Law No 1/2008), Section 11(a).

"7For example, a senior ethnic representative estimated that
there could be 800,000 people in Kachin State who were not
covered by any household list and who would, therefore, be
unlikely to be included on any electoral roll; given similar
situations in other states, he suggested that the figure for the
whole country could be as high as three million. Crisis Group
interview, Yunnan, February 2009. There is no sign that a
comprehensive census that could identify such unregistered
populations will be conducted prior to the elections.

"% The constitution prohibits the president from concurrently
holding a military — or other — position.
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some extent on the make-up of the union legislature
following the elections.'® It is also unclear who will be
commander-in-chief: a number of the most senior mili-
tary officers are already over the mandatory retirement
age of 60 and so may retire. The choice is also linked to
the choice of presidential/vice presidential candidates,
since the military candidate will have to resign from his
service position, removing a key figure from the com-
petition for the job of military chief.

The composition of the government will also be impor-
tant, since it will determine in large part the prospects
for socio-economic reform and better social service de-
livery. This will be even more true if, as some fear, the
union legislature meets irregularly and for short peri-
ods. The government will not be elected, but instead
will consist — in addition to the president and vice
presidents — of an attorney general and several minis-
ters, all appointed by the president. With the military
controlling the national defence and security council
and the key security ministries, it may feel confident
enough to allow non-security ministries to be run by
people chosen primarily for their technical skills rather
than their loyalty.

7. What will happen to Generals Than Shwe
and Maung Aye?

One of the biggest unanswered questions is what will
happen to the current top leaders after the elections.
Given their age and rumoured poor health, the roadmap
appears to be as much a generational transition as a po-
litical one.'"” This transition presents risks for these two
generals. There is almost no precedent for an orderly
transfer of power in Myanmar’s post-colonial history.
The fate of former leaders — including Ne Win, who re-
tained some influence after his resignation in 1988 but
was arrested together with his family in 2002 — must
weigh on Than Shwe’s mind.

He will seek to preserve his security and interests, as well
as those of his family and business partners, and his op-

1 The names most frequently mentioned are General Thura
Shwe Mahn (current joint chief of staff), the third most-
powerful member of the regime after Generals Than Shwe
and Maung Aye, and long tipped as Than Shwe’s possible
successor; and Major General Htay Oo (agriculture minister),
who, in addition to his cabinet portfolio, is also secretary
general of the USDA mass organisation. Other possibilities in-
clude Lt. General Myint Swe of the defence ministry and Aung
Thaung, minister for industry-1. See Wai Moe, “Two names
tipped for Burma’s post-2010 presidency”, The Irrawaddy,
15 October 2008.

"%Than Shwe is thought to be 76; Maung Aye is 71. There have
been persistent rumours that they are in poor health, but little
is known for sure.

tions include retaining a formal position of power, en-
suring that someone loyal to him takes over — or both.
It is very unlikely that he would want to become presi-
dent or retain his current position of commander-in-chief.
As president, he would be both head of state and head
of government, obliging him to travel abroad on a regu-
lar basis, as well as meet many visiting delegations —
something he dislikes.'"' Under the new constitution,
the president must defer to the commander-in-chief
(directly or through the national defence and security
council) on a number of important issues, something
that Than Shwe would be unlikely to accept. In fact, the
constitutional division of power between the president
and commander-in-chief seems precisely designed to
prevent the emergence of a single all-powerful figure.

Nor is it likely that Than Shwe would wish to remain
commander-in-chief, not least since the constitution stipu-
lates that “the president of the Republic of the Union of
Myanmar takes precedence over all other persons through-
out the Republic” (Section 58). Even if the commander-
in-chief is in many respects more powerful than the
president, it is hard to imagine that Than Shwe would
accept a situation where another person had formal prece-
dence over him.

Some well-informed observers in Myanmar suggest that
he will instead arrogate for himself an extra-constitutional
position that would allow him to retain his status as
“supremo” — a sort of “father of the nation” figure.'"?
Alternatively, the constitution provides the armed forces
independent authority to administer its affairs, offering
the (fully constitutional) possibility that he could be
appointed to a (probably ceremonial) position above the
commander-in-chief — “Patron of the Defence Services”
or some such title.'"> Whatever Than Shwe’s intentions,
there would seem to be no place for Maung Aye after
the elections, since there can presumably be only one
“supremo”. It is unclear whether he is comfortable with
such a scenario, or, if not, whether he is in a position to
do anything about it.

"' This is thought to be one reason why he created the posi-
tion of prime minister in 2003.

"2«Naing-ngan taw a-kyi a-ke” in Burmese — which is how
he is already sometimes referred to in the state media.

"3 Crisis Group interviews, Yangon and Bangkok, January-
February 2009.
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VI. THREE SCENARIOS

Taking into account the considerations discussed above,
three main post-election scenarios emerge: continuation
of the status quo, gradual transition away from military
rule and radical failure. The transition scenario, however
slow and uncertain progress may be, offers the best hope
for positive change.

A. STATUS QUO

Many people, including the NLD but also others, see
few prospects for change as a result of the elections. A
well-informed Western diplomat based in Yangon ex-
pressed the view that the elections “would disappoint
even our low expectations”.'"* A Yangon-based intel-
lectual who is not politically aligned said he believed that
Than Shwe would never give up power, and the elec-
tions would be “purely cosmetic”, sentiments that are
widely shared in Myanmar.'"” It is hard to ignore such
views. Moreover, there is a clear precedent for a consti-
tutional process failing to bring about real change. The
1974 constitution and elections, which were supposed
to end the Revolutionary Council’s military rule, saw
the return of many of the same officers, without their
uniforms but with little else changed.

The same thing could happen this time, but there are
reasons to think that the current process could be differ-
ent. First, unlike 1974, there will likely be a generational
transition after the elections. This does not necessarily
imply change for the better, but it could present an im-
portant opportunity. Secondly, unlike the 1974 constitu-
tion, which provided for one-party rule, the current con-
stitution envisages multiple parties. While the regime will
almost certainly attempt to control the political space,
the multipolar political landscape could allow for repre-
sentation of divergent interests. Thirdly, the domestic
and international context is very unlike that of 35 years
ago. Developments in information technology and me-
dia create quite different popular expectations; civil so-
ciety is more developed and politically aware; and the
regional context has also changed, though, as previous
years have demonstrated, none of this is necessarily
enough to prevent a determined regime from surviving.

B. GRADUAL TRANSITION

A second scenario is a gradual transition away from
military rule in its current form. This may be the inten-
tion of some in the military, but the scenario does not
depend on such an assumption: a transition can happen
despite the wishes of the leadership, rather than because
of them. The process the regime has embarked on, even
if meant purely as a facade for continued military rule,
is a complex and difficult one. It may lead in unfore-
seen directions. The generals may believe they can con-
trol political proxies, crony businessmen, military col-
leagues and ethnic factions that have chosen to surren-
der, but in a new context these groups might quickly
develop independent agendas. What may be intended to
merely create the impression of diversity can over time
develop into something real.

Transition away from military rule in its current form does
not necessarily imply transition towards liberal democ-
racy. It is easier, at least initially, to imagine a transition
of a different sort, perhaps to more technocratic govern-
ance — something that is urgently required to start seri-
ously addressing the grave social and economic issues
facing the country. Such a shift would require senior
officials to be chosen for their competence and a senior
leadership bold enough to sacrifice corrupt practices for
economic growth. The wholesale reorganisation of power
structures, and therefore systems of patronage, will
provide the opportunity for such a shift; whether it will
be seized is another question. Some provisions in the
constitution may also provide opportunities, such as the
requirement for legislative scrutiny of the national budget
which, however limited, will at least require greater
transparency.''® There is also the possibility for a con-
stitutionally-mandated economic advisory group.'’

A gradual transition in ethnic relations is also possible.
For more than 60 years, ethnic rights and autonomy have
been pursued through armed conflict, partly as a result
of the divisions of the colonial and post-independence
contexts and partly because there has been little oppor-
tunity to address them peacefully. The new constitution
does so little on ethnic concerns that it may amplify ex-
isting tensions. But, by creating opportunities for politi-
cal representation of ethnic nationalities, it may provide
forums in which their issues can be legitimately raised
and solutions explored. This is the hope — but certainly
not the expectation — of those ceasefire groups and eth-

"4 Crisis Group interview, Bangkok, January 2009.
'3 Crisis Group interviews, Bangkok and Yangon, February-
March 2009.

" The Myanmar government no longer publishes comprehen-
sive national budgets; at a minimum, this would have to change
under the new constitution (Section 103). It is not clear that
this applies to the military budget, however.

"7See Section 230(e).
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nic organisations that feel that they have no option but
to participate in the process.

Transition will be neither automatic nor immediate. It
may require time for new dynamics to take hold and longer
yet for any impact to be felt. Indeed, it may only be by
the second round of elections, around 2015, that the
“rules of the game” — and thus the opportunities and
risks — will be clearer. Some political actors have indi-
cated that they may wait until then before deciding how
best to participate in the process, suggesting that the
political landscape will continue to evolve.'®

C. CHAOS AND CRISIS

A third possible scenario is one of radical failure. This
does not mean that the regime fails to go through with
the process (in which case, the status quo scenario ap-
plies by default). Rather, it assumes that the regime is
unable to peacefully keep control of the process that it
has initiated. Because existing networks of patronage
and loyalty are so complex, establishing stable new po-
litical structures is a difficult task that could easily lead
to unforeseen instability. Even if the intention behind
the process is to entrench military rule, it cannot be
taken for granted that the authorities will be capable of
achieving this smoothly. The political process has the
potential to give rise to multiple sources of tension, both
within and outside the regime.

Internally, any major process of reorganisation implies
winners and losers, and the losers may not accept their
fate. In particular, General Maung Aye is likely to be
sidelined, which will affect not only his political power,
but also the future security and economic prospects of
himself, his family and their network of business asso-
ciates. There will be multiple contenders for key posi-
tions, and this, combined with the uncertainty about how
decisions will be made and who will find favour, may
create significant tensions. Disagreements may also arise
in the course of any attempts to control the outcome of
the elections. Even if members of the regime agree that
the NLD should be sidelined, they will not necessarily
agree about the division of legislative seats among
themselves and their allies.

External to the regime, many stakeholders reject the proc-
ess, and some of these may seek to undermine it. This
raises the prospect of civil unrest, increased insurgency
by non-ceasefire groups, terrorist-type actions or even the
(unlikely) possibility of renewed fighting by some cease-
fire groups. In ethnic areas, there is a real risk of “failed

local regions” or the emergence of violent criminal
economies which would undermine efforts towards po-
litical and governance reform and greater autonomy.

The economic crisis could also be relevant. Myanmar is
being hit hard by the global economic downturn, with
the impact felt at all levels. Government revenues are
shrinking because of the sharp decline in commodity
prices, particularly of energy (the largest source of
revenue is from the sale of natural gas to Thailand), and
in exports. Reports suggest that the business commu-
nity is already suffering from reduced export volumes
and the collapse of prices in several products, including
jade and beans/pulses. Agricultural output, particularly
of rice, is projected to fall as a result of the current very
low farm-gate prices and lack of credit, meaning that
many farmers may decide not to cultivate all their land
or apply expensive fertilisers.

The informal economy and the general population are
likely to be severely impacted by reduced remittances
from the more than two million overseas workers, as
well as the added strain of supporting those who lose
their jobs and return to Myanmar. Industrial zones in
Yangon are suffering, and 50,000 garment jobs have
been lost, with a further 100,000 at risk.'"” In a context
of already severe poverty and fragile social safety nets,
civil unrest cannot be ruled out. The army has demon-
strated, most recently in September 2007, that it is ready
to respond brutally to such unrest.

Economic crisis, security concerns or civil unrest could
all lead to a broader political crisis or be reasons for the
regime to postpone the elections. But neither a con-
tinuation of the current political deadlock nor an unpre-
dictable political crisis would seem to offer much hope
for an improvement in the situation. Rather, they would
likely make things worse.

"'¥ Crisis Group interviews, Yangon, Bangkok and Chiang Mai,
January-February 2009.

"9 Crisis Group interviews, Myanmar economists and business
people, Yangon and Bangkok, January-March 2009.
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VII. STANCE OF THE INTERNATIONAL
COMMUNITY

The arrest and subsequent conviction of Aung San Suu
Kyi not only set back efforts that had been underway in
several countries to rethink their Myanmar policy, but it
also hardened the line of many in the international com-
munity, particularly Western governments, on the con-
stitutional process and 2010 elections. There was scep-
ticism about that process and the elections even before
the arrest. The U.S. State Department stated shortly be-
fore the referendum that the draft constitution provided
little hope for real change and left major power in the
hands of the military."*® The House of Representatives
of the U.S. Congress adopted a resolution on 6 May
2008 “condemning the Burmese regime’s undemocratic

draft constitution and scheduled referendum”.'?!

The UK’s junior foreign office minister, Bill Rammell,
stated on 22 October 2008 that the “new constitution and
elections planned for 2010 [are] designed to entrench
military rule behind a fagade of civilian government”
and noted that the process had excluded the opposition
and meaningful participation by the ethnic groups.'”* In
February 2009, the French permanent representative to
the UN told the press that “it’s very clear that as long as
there is no consensus in the society of Burma to accept
the political process leading to elections, we don’t think

those elections should take place”.'*

Aung San Suu Kyi’s arrest and conviction reinforced those
positions. “If they stay on the track they’re on, their
elections in 2010 will be totally illegitimate and with-
out any meaning in the international community”, U.S.
Secretary of State Hillary Clinton said in a Congres-
sional hearing in May 2009."** Javier Solana, head of
foreign policy for the European Union, was even more
pointed: “It’s not the moment to lower sanctions; it’s

the moment in any case to increase them”.'”

Countries in the region generally adopted a less condem-
natory approach, although an unusually direct statement
from ASEAN, through its chair, Thailand, drew a sharp
response from Myanmar. The statement called for
Aung San Suu Kyi’s release and warned that “the hon-
our and the credibility of the Government of the Union

of Myanmar are at stake”.'*

In February 2009, China took the position that the elec-
tions and the new constitution would bring greater sta-
bility and a government that would have more legiti-
macy.'”” After Aung San Suu Kyi’s arrest, it reiterated
that the “internal affairs of Myanmar should be left to
its own people to decide” and said that as a neighbour,
“we hope relevant parties in Myanmar could realise
reconciliation, stability and development through dia-
logue”."® Tokyo’s permanent representative to the UN
told the press in February 2009 that “Japan very much
hopes that the 2010 general election will be an inclu-
sive one, open to all political actors, including the op-
position. ... from the NLD’s point of view, probably
it’s not good enough — why don’t you go back to 1990?
That’s a slightly different view from us”.'” After the
arrest, Japan’s foreign ministry said it viewed the situa-
tion with deep concern and hoped that democratisation
could be promoted with the participation of all parties
concerned.”

The UN Secretary-General has repeatedly called on the
Myanmar authorities to make the constitutional process
“inclusive, participatory and transparent”,'”* and the
Security Council issued a presidential statement on 2
May 2008 underlining “the need for the Government of
Myanmar to establish the conditions and create an at-
mosphere conducive to an inclusive and credible proc-
ess, including the full participation of all political actors
and respect for fundamental political freedoms”."*! The
Secretary-General visited Myanmar in July 2009, meet-
ing twice with General Than Shwe and also with ethnic
ceasefire groups and political parties, including the NLD."**

1208ee David Gollust, “US finds serious flaws in Burma’s draft
constitution”, Voice of America, 10 April 2008.

121 110th Congress, Bill Number H.Con.Res.317, adopted by
413-1 votes on 6 May 2008.

122See House of Commons Hansard Written Answers for 22
October 2008.

12 See “Burma — Stakeout by the Permanent Representative of
France”, Permanent Mission of France at the UN, New York,
20 February 2009. Available at www.franceonu.org/spip.
php?article3628.

124«Suu Kyi’s trial shows elections flawed, Clinton says”,
Bloomberg News, 21 May 2009, www.bloomberg.com/apps/
news?pid=20601089&sid=aCGWqq6 WmARw.

123 Tim Johnston, “Trial may further isolate Burma”, The Wash-
ington Post News Service, 26 May 2009.

126 ASEAN Chairman’s statement, 19 May 2009.

12" Crisis Group interview, Chinese academic with detailed
knowledge of official views, Yunnan, February 2009.

128 Foreign Ministry Spokesperson Ma Zhaoxu’s regular press
conference, 19 May 2009.

1% See “Media Stakeout: Informal comments to the Media by
the President of the Security Council and Permanent Repre-
sentative of Japan, H.E. Mr. Yukio Takasu, on the situation
in Myanmar”, UN Webcast, 20 February 2009, available at
www.un.org/webcast/stakeout.html.

0See, for example, “Myanmar: upcoming referendum must
be inclusive, transparent — Ban Ki-Moon”, UN News Centre,
11 February 2008.

BITUN doc. S/PRST/2008/13, 2 May 2008.

"2 The NLD expressed concern that the authorities only per-
mitted it to have a very short meeting with the Secretary-
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His request to talk with Aung San Suu Kyi was denied,
however."** In a speech on 4 July in Yangon to an audi-
ence of government and UN officials, diplomats and
NGO representatives, he expressed “deep disappoint-
ment” at that but said it should not be seen as the only
benchmark for success or failure of the visit.

In the wake of this visit, UK Prime Minister Gordon
Brown indicated that further sanctions were “on the in-
ternational agenda”."* However, following the verdict
and two days of internal debate, the UN Security Coun-
cil issued a press statement expressing only “serious
concern” over the sentencing and softened pleas to all
parties for “dialogue” and “inclusive national reconcilia-
tion”."> The European Union then imposed travel bans
and asset freezes on the judges involved in the trial."*

The NLD, as well as opposition groups in exile, have
been very sensitive to any hint that Western govern-
ments or the UN might engage in any way with the
process, particularly the elections — including criticising
calls for the vote to be held in an acceptable manner, on
the basis that such calls are not compatible with their
position of rejecting the elections. For example, a sen-
ior member of the NLD indicated shortly before a visit
to Myanmar in February 2009 by the UN Secretary-
General’s special adviser, Ibrahim Gambari, that he
“would be welcome to discuss the problems with the
constitution adopted by the military regime in 2008”,
but the NLD would not talk to him about the planned
2010 elections."”” The party later issued a statement in
which it criticised Gambari for a statement allegedly
encouraging the Myanmar government to hold the elec-
tions in 2010 in a manner that would be acceptable to
the international community.'**

General. See Saw Yan Naing, “Meeting with Ban ‘unsatis-
factory’: NLD”, The Irrawaddy, 8 July 2009.

3 However, U.S. Senator Jim Webb was allowed to meet
with her in a state guest house on 16 August 2009.

34«UK threatens new Burma sanctions”, BBC News, 4 July
20009.

133«Security Council Press Statement on Myanmar” UNSC
SC/9731, 13 August 2009.

3% Toby Vogel, “EU tightens Myanmar sanctions”, European
Voice, 17 August 2009

7See “Win Tin rejects election talks with UN envoy”, De-
mocratic Voice of Burma, 2 May 2009.

8See NLD Special Statement 4/02/09 dated 19 February
2009. On 20 February, in comments to the press following
his briefing to the Security Council, Gambari said there had
been no change in his or the UN’s position: “We’re not ad-
vocating elections in 2010 or any time. It is up to the Gov-
ernment and people of Myanmar to decide but we continue to
advocate conditions that are conducive to free and fair elec-
tions when they do take place”.

Looking forward, there should continue to be the closest
international scrutiny of and vigorous protest about vio-
lations of human rights in Myanmar, not only by West-
ern governments but by the country’s Asian neighbours.
But at the same time, the search for more effective
policies toward the Myanmar government should con-
tinue. Western governments should continue to state
clearly what they expect of Myanmar in order for rela-
tions to improve, starting with the release of political
prisoners. Lifting the ban on high-level contacts, even
at a time of maximum outrage at the regime over the
treatment of Aung San Suu Kyi, would at least allow
these messages to be conveyed directly and, following
the elections, would make possible the frank and direct
contacts with the new leaders that will be required if
there is be any chance to convince them to move in a
different direction from their predecessors.

The ASEAN democracies, such as Indonesia, have a
particularly useful role to play in outlining to the Myan-
mar government the steps it would have to take for the
2010 elections to be perceived as credible. They should
also seek permission for election monitors to operate
throughout the country and access for print and broad-
cast journalists from ASEAN countries.

The UN should keep an active good offices process
alive, including the personal engagement of the Secre-
tary-General, and, in cooperation with relevant organi-
sations like the World Bank, begin activities aimed at
strengthening the capacity of civilian government insti-
tutions. It should also engage the Myanmar authorities
in a discussion of international standards for the con-
duct of elections.

Donors, NGOs and institutes active around the world in
elections and political development should consider sup-
porting the provision of in-country civic education to
the Myanmar electorate if possible, as well as through
exiled media organisations and international Burmese-
language radio stations. Post-election, in order to build
capacity and work towards normalising relations, this
should evolve to assisting with the exposure of new
legislators to the workings of other legislatures, particu-
larly those in the region and in other countries that are
emerging or have recently emerged from authoritarian
rule. They should be prepared to respond quickly to
opportunities to rebuild and/or reform key political and
economic institutions, as well as social infrastructure, if
or when opportunities arise. They should also provide
humanitarian and development support to ethnic regions,
particularly special autonomous areas.

Myanmar’s many ills are rooted in poor government pol-
icy, massive and longstanding under-investment in social
services, chronically weak institutions, highly limited
rule of law, brutal repression and a climate of impunity.
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Regardless of what constitution is in force, progress on
these issues will only be possible if there is sufficient
political will and capacity. Both are lacking at present.
But if the opportunity arises, it is crucial that donors and
international and non-governmental organisations rise to
the huge capacity-building challenge across all sectors.

VIII. CONCLUSION

The 2008 constitution is the flawed product of a flawed
process. The political situation is not likely to improve
before the elections, and it may even deteriorate. The
international community must take a principled stand in
response. But it is vital that criticism does not equal dis-
engagement, in order not to miss what may be an im-
portant opportunity to influence the direction of change.

The Myanmar political opposition must also carefully
consider how to balance its anger over the process and
the failure of the regime to implement the results of the
1990 elections with the risks of opting out of the elec-
tions entirely. There is no contradiction in condemning
the process while at the same time attempting to take the
best strategic advantage of it.

The Myanmar government has a responsibility to live
up to the commitments that it has made to its people to
bring about a transition to a “peaceful, modern and de-
veloped nation” (to use the phrase it favours). Persecut-
ing those with dissenting political views and holding
rigged elections are not the way to achieve this, nor are
continuing rights violations in the context of military
operations in border areas and the denial of ethnic aspi-
rations more generally.

Ultimately, it is the people of Myanmar who pay the
biggest price for the political deadlock. The political
changes ahead may bring opportunities to ease that dead-
lock. It is important that stakeholders position them-
selves accordingly.

Yangon/Brussels, 20 August 2009
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OVERVIEW OF KEY STRUCTURES AND INSTITUTIONS ESTABLISHED
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APPENDIX C

SUMMARY OF THE CONSTITUTION

Contents of this appendix

Legislature......cooovvvvviieneeneniinnnss
Executive ........coooeviiiiiiiiii,
Judiciary .......coooviiiiiii
Fundamental rights of citizens...........
Elections and political parties ...........
State of emergency.......................
Amendment of constitution..............
Other provisions...............cooeevnnn..

A. Legislature

1. The Republic of the Union of Myanmar is made up,
as it is now, of seven Regions (the new term for what
are currently known as ‘divisions’) and seven States
[§49]."° In addition, Nay Pyi Taw is newly designated
as a “Union Territory”, under the direct administration
of the president [§50]."*° Within the Regions and States
are six new Self-Administered Areas — that is, five Self-
Administered Zones and the (larger) Wa Self-Administered
Division in Shan State [§56].'"

2. The top legislative body is the Pyidaungsu Hluttaw
(Union Assembly), made up of two chambers [§74]:

— The Amyotha Hluttaw (National Assembly) consists
of 224 representatives, 168 of whom are elected,
twelve per Region or State (including one from each
Self-Administered Area), as well as 56 military per-
sonnel (four per Region or State) nominated by the
commander-in-chief [§141].

— The Pyithu Hluttaw (People’s Assembly) consists of
440 representatives, 330 of whom are elected, one
per constituency, as well as 110 military personnel
nominated by the commander-in-chief [§109].'**

39 References in square brackets in this appendix are to the
numbered sections of the 2008 constitution.

"Nay Pyi Taw is currently made up of three townships
(Nay Pyi Taw Tatkon, Nay Pyi Taw Lewe and Nay Pyi Taw
Pyinmana) in Mandalay Division/Region.

"I The five zones are the Naga Self-Administered Zone in
Sagaing Region, and the Danu, Pa-O, Pa Laung, and Kokang
Self-Administered Zones in Shan State.

' Constituencies approximately correspond to townships
(there are currently 325 townships) [§109(a)].

paragraphs 1-8
paragraphs 9-25
paragraphs 26-30
paragraphs 31-34
paragraphs 35-37
paragraphs 38-43
paragraph 44
paragraphs 45-47

Military appointees therefore make up 25 per cent of
each house, and of the Pyidaungsu Hluttaw as a whole.

3. Hluttaw representatives must possess certain quali-
fications [§§120, 122, 152-153] relating to:

— age (they must be at least 25 in the case of Pyithu
Hluttaw representatives, and 30 in the case of
Amyotha Hluttaw representatives);

— citizenship (they must be citizens as must both of
their parents);

— residence (they must have resided in Myanmar for
the preceding ten years, except for authorised official
stays in foreign countries); and

— meet such other qualifications provided for in the
Election Law.

Certain persons are not entitled to be elected as Hluttaw
representatives [§121]:

— persons serving a prison term;

— persons previously disqualified, persons who have
committed an offence under the Election Law, and
undischarged insolvents;

— persons of unsound mind,

— persons owing allegiance to a foreign government;

— foreign subjects/citizens or those entitled to the rights
and privileges of same;

— those who obtain and utilise or who are members of
an organisation that obtains and utilises direct or in-
direct support from a government, religious organisa-
tion or other organisation of a foreign country;

— those who abet or who are members of an organisa-
tion that abets “the act of inciting, giving speech,
conversing or issuing [a] declaration to vote or not to
vote based on religion for political purpose”;

— members of religious orders;

— civil service personnel, with the exception of those
appointed (rather than elected) to Hluttaw; and
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— those who obtain and utilise or who are members of
an organisation that obtains and utilises certain forms
of support from the State.

4. The Pyithu Hluttaw and the Amyotha Hluttaw each
elect from among their representatives a Speaker and a
Deputy Speaker [§111, §143]. These also function, in
rotation, as the Speaker and Deputy Speaker of the Pyi-
daungsu Hluttaw (for 30 months each, starting with the
Speaker and Deputy Speaker of the Amyotha Hluttaw)
[§76]. The constitution provides that Hluttaw represen-
tatives have certain privileges and immunities [§§92-
94, 133-135, 155].

5. All Hluttaw have a term of five years from the day
of the first session of the Pyithu Hluttaw [§§119, 151,
168]. Regular sessions of the three Hluttaw take place
at least every twelve months [§§79, 126, 155]. The
Speaker of the Pyidaungsu Hluttaw must also convene
special or emergency sessions at the request of the presi-
dent, on his/her own initiative [§§82-83], or at the request
of at least one-quarter of the representatives [§84].

6. Each Region and State also has a Hluttaw (thus, four-
teen in total). These Hluttaw consist of [§161]:

— two representatives elected from each township in
the Region or State concerned;

— one representative elected from each “national race”
(ethnic nationality) having a population in that Re-
gion or State of at least 0.1 per cent of the population
of the Union (except those nationalities that already
have a Self-Administered Area in that Region or
State, or who are the main nationality in that Region
or State);'* and

— military personnel nominated by the commander-in-
chief, making up 25 per cent of the total number.'*

7. A number of provisions that apply to Hluttaw at the
national level also apply mutatis mutandis to Region and
State Hluttaw, including provisions relating to privileges
and immunities of representatives [§§185-187], their
qualifications and grounds for disqualification [§169-

> The population of Myanmar in 2007 was around 57 mil-
lion (Myanmar Ministry of Health Country Profile, www.
moh.gov.mm/file/Country%20Profile.pdf), so that the 0.1 per
cent criterion would correspond to a population of around
57,000. There are 135 officially recognised “national races”,
including the majority Burmans.

144Some commentators have misread the constitution as pro-
viding that military personnel make up one-third of the Re-
gion and State Hluttaw. The text states [§161(d)] that the
number of military appointees is “one-third of the total num-
ber of Hluttaw representatives elected ...” — that is, for each
three elected representatives there is one military appointee,
or one quarter of the total number.

170], election of a Speaker and Deputy Speaker [§163],
intervals between regular sessions [§174] and the con-
vening of special and emergency sessions [§§177-179].

8. The Union has the right to enact laws related to mat-
ters in the Union legislative list [§96], as well as residual
powers to enact laws on matters not listed in any legis-
lative list [§98].'"* Region or State governments have
the right to enact laws related to matters listed in the
Region or State legislative list [§188]. The constitution
provides for laws enacted at a higher level to pre-empt
inconsistent laws enacted at a lower level, according to
the following hierarchy: constitution > Pyidaungsu Hlut-
taw law > Region/State Hluttaw law > Self-Administered
Area law [§198]. Many of the areas in the Union legis-
lative list are also in the Region or State legislative list
(except defence and security, foreign affairs, economy,
and judicial matters, which are the exclusive responsi-
bility of the Union), and hence the Regions and States
have no exclusive power over these matters — laws en-
acted by the Union will prevail.'*

B. Executive

9. The president is the head of state, and “takes prece-
dence over all other persons” [§58]. The president is
elected by an electoral college made up of all represen-
tatives of the Pyidaungsu Hluttaw (Union Assembly), di-
vided into three groups: elected members of the Amyotha
Hluttaw (National Assembly), elected members of the
Pyithu Hluttaw (People’s Assembly), and military ap-
pointees to these two assemblies. Each of these three
groups elects a vice president (who can be a Hluttaw
representative or someone else), and the electoral col-
lege then elects by vote one of these vice presidents as
president [§60]. The president and vice presidents are
elected for a term of five years and are limited to a
maximum of two terms [§61].

10. The president and vice presidents shall not be repre-
sentatives of any Hluttaw or hold civil service posts and
are deemed to have resigned or retired from any such
posts on election. They shall not hold any other office
or position, nor take part in party-political activities
[§§62-64]."

> The constitution includes three “legislative lists” setting out
the matters that fall within the legislative power of the Union,
Region/State and leading bodies, respectively [Schedules
One to Three].

146«Economic sector” is listed on both Schedules One and
Two, but in Schedule Two it is stipulated that this must be
“in accord with law enacted by the Union”.

147 Unlike in the case of Hluttaw representatives, no exception
for military personnel is provided for, so the president and
vice presidents cannot concurrently serve in the military.
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11. The president and vice presidents must possess the
following qualifications, over and above the qualifications
required of Hluttaw representatives (see above) [§59]:

— be loyal to the Union and its citizens;

— be at least 45 years of age;

— be well acquainted with the affairs of the Union such
as political, administrative, economic and military;

— have resided in Myanmar for the preceding twenty
years (except authorised official stays in foreign
countries);

— “shall he himself, one of the parents, the spouse, one
of the legitimate children or their spouses not owe al-
legiance to a foreign power, not be subject of a for-
eign power or citizen of a foreign country. They shall
not be persons entitled to enjoy the rights and privi-
leges of a subject of a foreign government or citizen

of a foreign country”.'**

12. The president and vice presidents may only be re-
moved from office by impeachment or through voluntary
resignation. Grounds for impeachment are high treason,
breach of constitution, misconduct, disqualification and
inefficient discharge of duties. Impeachment must be
initiated by at least one quarter of the representatives of
either Hluttaw of the Pyidaungsu Hluttaw and must be
supported by at least two thirds of the representatives of
that Hluttaw. The other Hluttaw shall form a body to
investigate the charge, and if following the investiga-
tion at least two thirds of the representatives of this
Hluttaw resolve that the charge has been substantiated,
the impeached president or vice president shall be re-
moved from office [§§71-72]. Except for these provi-
sions relating to impeachment, the president is not an-
swerable to any Hluttaw or court for acts performed in
the exercise of his/her duties [§215].

13. The Union government is made up of the presi-
dent, vice presidents, Union ministers and the Attorney
General [§200]. (No provision is made for a position of
prime minister.) The president has fourteen days to sign
bills or return them to the Pyidaungsu Hluttaw with com-
ments; those comments may be accepted or rejected, and
in either case the bill then becomes law within seven days
[§§105, 106]. During the interval between Pyidaungsu
Hluttaw sessions, the president may also promulgate or-
dinances on urgent administrative matters (except Union
budget matters), which must be submitted for approval
to a session of the Pyidaungsu Hluttaw within 60 days
(if necessary by summoning a special session) [§212;
see also §104].

18 Since Burmese pronouns are neutral with respect to gen-
der, the masculine form in the English version is an artefact
of translation, and does not necessarily imply any bias in the
original text.

14. There is an eleven-member National Defence and
Security Council, led by the president and including the
vice presidents, the Speakers of the Pyithu Hluttaw and
Amyotha Hluttaw, the commander-in-chief and his dep-
uty, and the ministers for defence, foreign affairs, home
affairs and border affairs [§201]. The council proposes
and approves the nominee for the position of commander-
in-chief, whom the president then appoints [§342]. With
the approval of the council, the military has the author-
ity to administer “the participation of the entire people
in the security and defence of the Union” and to lead
the people’s militia strategy [§340].

15. There is a Financial Commission, chaired by the
president and also including the vice presidents, the At-
torney General, the Auditor General, the chief ministers
of the Regions and States, the Nay Pyi Taw Council
chairperson and the minister for finance [§229]. Each
vice president is responsible for vetting budgets, before
they are submitted to the Financial Commission — one
vice president for budgets of ministries and the other
vice president for budgets of States and Regions. The
Financial Commission submits to the Pyidaungsu Hlut-
taw its recommendation for the Union budget and for
supplementary finance (including loans) to the Regions
and States from Union funds; it provides advice on fi-
nancial matters and carries out duties assigned by the
Pyidaungsu Hluttaw and submits a draft Union budget
bill to the president. The Financial Commission may
seek advice as necessary from financial experts. [§230]

16. Union ministers and the Attorney General are re-
quired to meet the criteria (the various qualifications
and restrictions mentioned above) for election as Pyithu
Hluttaw representatives, although there is a higher mini-
mum age (40 years for ministers, 45 for the Attorney
General), and they are also required to be “loyal to the
Union and its citizens” (and in the case of the Attorney
General to have certain relevant experience).'* Minis-
ters are appointed by the president with the approval of
the Pyidaungsu Hluttaw; however, the only grounds on
which the Hluttaw may reject nominees is if they fail to
meet the constitutional criteria for appointment. The
ministers for defence, home affairs, and border affairs
must be military personnel nominated by the commander-
in-chief. Ministers appointed from the civil service are
deemed to have retired on appointment as a minister;
however, military personnel appointed as ministers are
not required to retire or resign from the military
[§§232, 237].

' They are not required to be Hluttaw representatives, and must
resign from any such position on appointment as a minister.
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17. The same provisions apply to deputy ministers and
the deputy Attorney General (including the requirement
that the deputy ministers for defence, home affairs, and
border affairs be military personnel nominated by the
commander-in-chief), except that appointments are not
submitted to any Hluttaw, and the age requirement is
lower (35 years for deputy ministers and 40 for the
deputy Attorney General) [§§234, 239]."°

18. The term of office for ministers and the Attorney
General and their deputies is the same as that of the
president. Ministers and the Attorney General and their
deputies may be removed from office by the president;
in the case of military personnel, this must be done in
coordination with the commander-in-chief [§§235, 240].
Ministers and the Attorney General may also be removed
on the same grounds and following the same procedure
as for the impeachment of the president and vice presi-
dents [§§233, 238].

Regional Executive

19. Each Region and State has a government, headed
by a chief minister, and comprising ministers and an
Advocate General [§§247-248].""' Its executive power
extends to administrative matters over which the Re-
gion or State Hluttaw has law-making powers or other
matters provided for by law [§249]. The Region or
State collects certain taxes and revenues, including land
revenue, excise revenue, toll fees, fisheries royalties,
vehicle taxes, and taxes on the extraction of wood and
other forest products (except teak) [§254, Schedule Five].
The chief minister does not have the power to return
bills to the Region or State Hluttaw, and such bills auto-
matically become law after seven days if they have not
been signed [§195].

20. Chief ministers are required to have the same quali-
fications as Union deputy ministers. They are appointed
by the president from among the members of the respec-
tive Region or State Hluttaw, with the approval of the
Hluttaw concerned; however, as with Union ministers,
the only grounds on which the Hluttaw may reject nomi-
nees is if they fail to meet the constitutional criteria for
appointment [§261]. The chief minister then selects, for

'"The constitution also has provisions for the appointment
of an Auditor General and deputy, and for the formation of a
Union Civil Services Board; these are separate from the gov-
ernment. [§§241-246]

"I The constitution also provides for the formation of a Nay
Pyi Taw Council, the chairperson and members of which are
appointed by the president, and must have the same qualifi-
cations as Region or State ministers; member(s) of the Coun-
cil with responsibility for security matters in Nay Pyi Taw
must be military personnel nominated by the commander-in-
chief [§285].

approval by the Hluttaw and appointment by the presi-
dent, an Advocate General and Region or State minis-
ters, who must have the same qualifications as the chief
minister, but are not required to be Hluttaw members.'*
State or Region ministers for security and border affairs
must be military personnel nominated by the commander-
in-chief.

21. The chairpersons of the Leading Bodies of any Self-
Administered Areas in the Region or State are auto-
matically appointed as State or Region ministers for
those areas, and any State or Region Hluttaw represen-
tatives from ethnic nationality populations elected on the
basis of the 0.1 per cent population criterion (see above)
automatically become State or Region ministers for mat-
ters relating to that ethnic nationality; at the discretion
of the president and in consultation with the chief min-
ister, these ministers may also be given charge of other
ministries [§262].

22. The term of office for the Region or State govern-
ment is the same as that of the president [§262(m)]. Chief
ministers, Region or State ministers and the Advocate
General may be removed from office by the president;
in the case of military personnel, this must be done in
coordination with the commander-in-chief [§§264, 268].
Chief ministers, Region or State ministers and the Ad-
vocate General may also be removed from office through
impeachment, on the same grounds and following a simi-
lar procedure as for the impeachment of Union ministers,
except that this is initiated and voted on by representa-
tives of the Region or State Hluttaw concerned, follow-
ing investigation [§§263, 267].

23. Each Self-Administered Area has a legislature (con-
sisting of at least ten members) known as a “Leading
Body”, which exercises legislative power over matters
listed in Schedule Three of the constitution, including
transport infrastructure, public health, development af-
fairs, utilities, and preservation of forests and environ-
ment in the area. Executive power extends to these mat-
ters and any other matter prescribed by law. Leading
Bodies draw up annual budgets for the approval of the
Region or State government concerned; they do not have
any autonomous revenue-collection authority [§279].

24. Leading Bodies are made up of Region or State
Hluttaw representatives elected from the townships con-
cerned, military personnel nominated by the commander-
in-chief (one-quarter of the total membership), and ad-

'32Except that, in the case of the Advocate-General, the age
requirement is 40, and the person must have certain relevant
experience [§266]. The constitution also provides for the ap-
pointment of a State or Region Auditor-General, who does not
form part of the State or Region government [§§271-274].
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ditional persons selected by these two groups. Members
of the Leading Body select one of the members from
the first group (that is, elected representatives) as chair-
person. Other ethnic nationalities with a population of
over 10,000 in the Self-Administered Area are entitled
to have one representative appointed to the Leading
Body [§§196, 275-277].

25. Administration at district and township level in the
Union is carried out by civil service personnel [§288].
Administration at ward or village-tract level is assigned
to “a person whose integrity is respected by the com-
munity” [§289].

C. Judiciary

26. The highest court is the Supreme Court of the
Union, which is the court of final appeal [§§294-295].'*
Each Region and State has a high court, and there are
courts of Self-Administered Areas, district courts and
township courts [§293]. The head of the Supreme Court
is the Chief Justice of the Union. Between seven and
eleven judges, including the Chief Justice, sit on the
Supreme Court and are appointed by the president with
the approval of the Pyidaungsu Hluttaw; however, the
only grounds on which the Hluttaw may reject nomi-
nees is if they fail to meet the constitutional criteria for
appointment [§299]. The Chief Justice and judges of
the Supreme Court must have the same qualifications
as Pyithu Hluttaw representatives, except that they must
be aged between 50 and 70, have relevant experience,
be loyal to the Union and its citizens, and not be a
member of a political party [§301].

27. The Chief Justice and judges of the Supreme Court
hold office until the age of 70, unless they resign, are
impeached, are found by the medical board to be medi-
cally unfit to continue or die [§303]. Impeachment may
be initiated by representatives of the Pyithu Hluttaw or
Amyotha Hluttaw (following the same procedure as for
impeachment of the president and vice presidents), or
by the president (through the Speaker of the Pyidaung-
su Hluttaw) [§302]."

28. There are courts-martial, which deal with cases
relating to military personnel (collectively or singly),
including military personnel holding civil service posi-
tions; in such cases the decision of the commander-in-
chief is final and conclusive [§§291, 319].

29. There is a Constitutional Tribunal of the Union,
formed with nine members including a chairperson [§320].

'3 The president has the power to grant pardons [§204].
1% Judges of the high courts of Regions/States are appointed
by the president following a similar procedure [§308].

The president submits a list of nine nominees (three
chosen by him, three by the Speaker of the Pyithu Hlut-
taw, and three by the Speaker of the Amyotha Hluttaw)
to the Pyidaungsu Hluttaw for approval; however, the
only ground on which the Hluttaw may reject nominees
is if they are clearly disqualified [§§321, 328]. Mem-
bers of the Tribunal must have the same qualifications
as judges of the Supreme Court, except that no upper
age limit is prescribed, and they must have a “political,
administrative, economic and security outlook™ [§333].
The term of the Tribunal is the same as that of the Pyi-
daungsu Hluttaw [§335]. Members may resign, or be
removed in accordance with the provisions and proce-
dure for the impeachment of the Chief Justice and judges
of the Supreme Court [§334].

30. The Constitutional Tribunal interprets the provisions
of the constitution, vets whether laws promulgated by
Hluttaw and actions taken by the executive are in con-
formity with the constitution, decides on constitutional
disputes, and decides on matters related to the Union
Territory brought by the president [§322]. Decisions of
the Tribunal on these matters are final and conclusive
[§324]. Those who can submit matters directly to the
Tribunal for interpretation, resolution and opinion are
the president, Speakers of the Pyidaungsu Hluttaw, Py-
ithu Hluttaw and Amyotha Hluttaw, the Chief Justice of
the Union and chairperson of the Election Commission
[§325]."”

D. Fundamental rights of citizens

31. Citizenship is extended to all current citizens and any-
one both of whose parents are nationals of the Union, as
prescribed by law [§§345-346]. (This is consistent with
previous constitutions and the 1982 Citizenship Law.)

32. The constitution enshrines certain rights for citizens
(in some cases with certain caveats or qualifications in-
dicated below in parenthesis), including [§§21, 34, 38,
347-360, 364-376, 380-381]:

— equality before the law;

— non-discrimination (based on race, birth, religion, of-
ficial position, status, culture, sex and wealth), and
equal opportunity (in public employment, occupa-
tion, trade, business, vocation, arts, science, technol-
0gy);

— equality of salary and rights at work for women and
men;

'3 Chief ministers, Speakers of Region or State Hluttaw,
chairpersons of Self-Administered Areas, and representatives
numbering at least ten per cent of the representatives of the
Pyithu Hluttaw or Amyotha Hluttaw may do so indirectly, in
accordance with prescribed procedures [§326].
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— equal rights for mothers, children and expectant
women;

— non-discrimination in the civil service (based on race,
birth, religion and sex, except for
“positions that are suitable for men only”);

— right to life and personal freedom (“except in accord
with existing laws”);

— freedom of expression, assembly and association (“if
not contrary to the laws enacted for Union security,
prevalence of law and order, community peace and
tranquillity or public order and morality”);

— the right to settle and reside in any place within the
Union (“according to law”);

— protection of movable and immovable property (“ac-
cording to law”), and privacy and security of home,
property, correspondence and other communication
(“subject to the provisions of this constitution”);

— prohibition on enslaving and trafficking in persons,
and prohibition on forced labour (except hard labour
for convicts and public-interest duties assigned by
the Union in accord with the law);

— freedom of conscience and religion (subject to public
order, morality, health, and not extending to secular
activities associated with religious practice; the
“abuse of religion for political purposes is forbid-
den”);

— freedom to develop literature, arts, customs and tradi-
tions (“in accord with the law” and avoiding “any act
detrimental to national solidarity™);

— the right to education, and the right to receive free
compulsory basic education, and the right to health
care (“in accord with the health policy laid down by
the Union”);

— the right to elect and be elected to Hluttaw (subject to
the constitution and relevant laws);

— the right to conduct business freely, and the right to
private invention and patent (if not contrary to the
constitution and existing laws);

— the right to redress by due process of law (except in
time of foreign invasion, insurrection or emergency),
protection against double jeopardy, the right of an
accused to a defence, and prohibition on any person
being held in custody for more than 24 hours without
the permission of a court (except “precautionary
measures taken for the security of the Union or
prevalence of law and order, peace and tranquillity in
accord with the law in the interest of the public, or
the matters permitted according to an existing law”);
and

— the right to seek protection of the Union in relations
with foreign countries.

33. The possibility of making an application to the Su-
preme Court in order to obtain these rights shall not be
suspended in time or war, foreign invasion or insurrec-
tion, unless public safety so requires [§§377, 379].

34. The constitution (like previous constitutions) notes
that the Union “recognises the special position of Bud-
dhism as the faith professed by the great majority of the
citizens of the Union” [§361], and “also recognises
Christianity, Islam, Hinduism and Animism as the re-
ligions existing in the Union” [§362].

E. Elections and political parties

35. The detailed arrangements for registration of po-
litical parties and holding of elections scheduled for
2010 will be set out in electoral laws and rules (yet to
be promulgated). The constitution sets out the broad
principles. The constitution provides for universal suf-
frage for citizens over eighteen (except members of re-
ligious orders, persons serving prison terms, persons of
unsound mind, undischarged insolvents, and persons
disqualified by election law) [§392]. It also provides for
the recall of Hluttaw representatives, on the same grounds
as impeachment of the president and vice presidents, if
a minimum of 1 per cent of the electorate concerned
submits a complaint to the Election Commission and if
the Election Commission finds the complaint to be true
[§§396-397].

36. The president establishes an Election Commission,
with a minimum of five members (including the chair-
person), appointed in accordance with the constitutional
provisions for the appointment of Union ministers, in-
cluding the required qualifications, except that the age
requirement is 50 years, and the person must have rele-
vant experience, integrity, and not be a Hluttaw repre-
sentative or member of a political party; members also
cannot hold other paid positions [§398]."°° Members
may be impeached in the same manner as Supreme
Court judges [§400].

37. Political parties must be formed and registered in
accordance with the law, be “loyal to the State”, and
“set the objective of non-disintegration of the Union,
non-disintegration of national solidarity and perpetua-
tion of sovereignty” (hence no separatist parties are per-
mitted). They have the right to organise freely and par-
ticipate in elections (in accordance with the law), and
are prohibited from contact with insurgent groups, ter-
rorists, and unlawful associations, and from obtaining
direct or indirect funds from a foreign government, re-
ligious association, or other association or person from
a foreign country [§§404-407].

131t is unclear how the Election Commission for the 2010 elec-
tions will be constituted. This will presumably be clarified in
the forthcoming Election Law.
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F. State of emergency

38. If administrative functions cannot be carried out in
a Region or State or Union Territory or Self-Administered
Area, the president may, after coordinating with the
National Defence and Security Council, declare a state
of emergency. In such case, the president (or a person
or body formed by him) may exercise executive power
in the area covered by the state of emergency, as well
legislative power for matters covered by the relevant
legislative list [§§410-411].

39. If there is an emergency endangering the lives, shel-
ter and property of the public in a Region or State or
Union Territory or Self-Administered Area, the presi-
dent may, after coordinating with the National Defence
and Security Council, declare a state of emergency."’
In such case, local administrative bodies may obtain the
assistance of the military to carry out their lawful duties
effectively. The president may, if necessary, declare a
military administrative order, conferring on the com-
mander-in-chief executive and judicial powers and re-
sponsibilities for “community peace and tranquillity
and prevalence of law and order” [§§412-413].

40. A declaration by the president of a state of emer-
gency must specify the areas covered and the duration,
and may, if necessary, restrict or suspend one or more
fundamental rights of citizens residing in the area con-
cerned [§414]. As with other presidential ordinances, a
declaration of a state of emergency must be submitted
for approval to a session of the Pyidaungsu Hluttaw
within 60 days (if necessary by summoning a special
session) [§415].

41. If there is an emergency that “may disintegrate the
Union or disintegrate national solidarity or that may cause
the loss of sovereignty, due to acts or attempts to take
over the sovereignty of the Union by insurgency, vio-
lence and wrongful forcible means” the president may,
after coordinating with the National Defence and Secu-
rity Council, declare a state of emergency covering the
entire country for one year. In such case, legislative,
executive and judicial powers of the Union are trans-
ferred to the commander-in-chief to speedily resolve the
situation, the legislative functions of all Hluttaw and
Leading Bodies are suspended, and all persons appointed
by Hluttaw or Leading Bodies are terminated from duty,
with the exception of the president and vice presidents.
For the duration of the state of emergency the commander-

'571f not all members of the Council are able to attend, the presi-
dent consults with the commander-in-chief, deputy com-
mander-in-chief and ministers for defence and home affairs,
pending submission to the full Council as soon as possible.

in-chief may, as required, restrict or suspend one or more
fundamental rights of citizens.

42. The president may, if requested by the commander-
in-chief and after coordination with the National Defence
and Security Council, normally permit two six-month
extensions of the state of emergency. If the commander-
in-chief reports that he has resolved the situation, the
president shall end the state of emergency and return
legislative functions to all Hluttaw and Leading Bodies.
In the absence of a president, the National Defence and
Security Council is empowered to decide on the exten-
sion and termination of the state of emergency and, on
termination, to exercise legislative, executive and judicial
as well as sovereign powers pending the formation of the
Hluttaw and election of a president following elections
that the Council must hold within six months [§§417-
431].

43. The constitution provides for immunity for the legiti-
mate actions of any administrative, civil service or mili-
tary body or its members assigned powers and duties
during any state of emergency [§432].

G. Amendment of constitution

44. Any provision of the constitution may be amended
through a bill submitted to the Pyidaungsu Hluttaw by
at least 20 per cent of its representatives, with approval
requiring a vote of more than 75 per cent, except that
for certain sections of the constitution, it is further re-
quired that a nationwide referendum be held with the
approval of more than half of voters who are eligible to
vote. Sections of the constitution that can only be changed
with the additional step of a referendum include: basic
principles; state structure; qualifications for and elec-
tion of the president and vice presidents; Hluttaw struc-
ture; composition of Union and Region/State govern-
ments, Leading Bodies, and the National Defence and
Security Council; judicial structure; provisions relating
to state of emergency; and the constitutional amend-
ment procedures themselves [§§433-436] .

H. Other provisions

45. The constitution provides that the State Peace and
Development Council continues to exercise sovereign
powers until the constitution comes into force [§442].
Existing laws, rules, regulations, notifications, orders,
procedures etc. continue to remain in operation in so far
as they are not contrary to the constitution until and
unless they are repealed or amended by the Pyidaungsu
Hluttaw or Union government [§§446-447].

46. The constitution provides immunity for the State Law
and Order Restoration Council, the State Peace and
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Development Council, their members, and any member
of the government for any act done in the execution of
their respective duties [§445].

The constitution provides, under Basic Principles, that the
military has the right to administer and adjudicate all

affairs of the armed forces independently, including the
participation of the population in Union security and
defence, and is “mainly responsible for safeguarding
the constitution” [§20].



Myanmar: Towards the Elections
Crisis Group Asia Report N°174, 20 August 2009

Page 37

APPENDIX D

ABOUT THE INTERNATIONAL CRISIS GROUP

The International Crisis Group (Crisis Group) is an inde-
pendent, non-profit, non-governmental organisation, with
some 130 staff members on five continents, working
through field-based analysis and high-level advocacy to
prevent and resolve deadly conflict.

Crisis Group’s approach is grounded in field research.
Teams of political analysts are located within or close by
countries at risk of outbreak, escalation or recurrence of
violent conflict. Based on information and assessments
from the field, it produces analytical reports containing
practical recommendations targeted at key international
decision-takers. Crisis Group also publishes CrisisWatch,
a twelve-page monthly bulletin, providing a succinct reg-
ular update on the state of play in all the most significant
situations of conflict or potential conflict around the world.

Crisis Group’s reports and briefing papers are distributed
widely by email and made available simultaneously on the
website, www.crisisgroup.org. Crisis Group works closely
with governments and those who influence them, including
the media, to highlight its crisis analyses and to generate
support for its policy prescriptions.

The Crisis Group Board — which includes prominent
figures from the fields of politics, diplomacy, business
and the media — is directly involved in helping to bring
the reports and recommendations to the attention of
senior policy-makers around the world. Crisis Group is
co-chaired by the former European Commissioner for
External Relations Christopher Patten and former U.S.
Ambassador Thomas Pickering. Its President and Chief
Executive since July 2009 has been Louise Arbour, former
UN High Commissioner for Human Rights and Chief Pro-
secutor for the International Criminal Tribunals for the
former Yugoslavia and for Rwanda.

Crisis Group’s international headquarters are in Brussels,
with major advocacy offices in Washington DC (where it
is based as a legal entity) and New York, a smaller one
in London and liaison presences in Moscow and Beijing.
The organisation currently operates nine regional offices
(in Bishkek, Bogota, Dakar, Islamabad, Istanbul, Jakarta,
Nairobi, Pristina and Tbilisi) and has local field represen-
tation in eighteen additional locations (Abuja, Baku, Bang-
kok, Beirut, Cairo, Colombo, Damascus, Dili, Jerusalem,
Kabul, Kathmandu, Kinshasa, Ouagadougou, Port-au-Prince,
Pretoria, Sarajevo, Seoul and Tehran). Crisis Group cur-
rently covers some 60 areas of actual or potential conflict
across four continents. In Africa, this includes Burundi,
Cameroon, Central African Republic, Chad, Céte d’Ivoire,
Democratic Republic of the Congo, Eritrea, Ethiopia,

Guinea, Guinea-Bissau, Kenya, Liberia, Nigeria, Rwanda,
Sierra Leone, Somalia, South Africa, Sudan, Uganda and
Zimbabwe; in Asia, Afghanistan, Bangladesh, Burma/
Myanmar, Indonesia, Kashmir, Kazakhstan, Kyrgyzstan,
Nepal, North Korea, Pakistan, Philippines, Sri Lanka, Taiwan
Strait, Tajikistan, Thailand, Timor-Leste, Turkmenistan
and Uzbekistan; in Europe, Armenia, Azerbaijan, Bosnia
and Herzegovina, Cyprus, Georgia, Kosovo, Macedonia,
Russia (North Caucasus), Serbia, Turkey and Ukraine; in
the Middle East and North Africa, Algeria, Egypt, Gulf
States, Iran, Iraq, Isracl-Palestine, Lebanon, Morocco, Saudi
Arabia, Syria and Yemen; and in Latin America and the
Caribbean, Bolivia, Colombia, Ecuador, Guatemala, Haiti
and Venezuela.

Crisis Group raises funds from governments, charitable
foundations, companies and individual donors. The fol-
lowing governmental departments and agencies currently
provide funding: Australian Agency for International De-
velopment, Australian Department of Foreign Affairs and
Trade, Austrian Development Agency, Belgian Ministry
of Foreign Affairs, Canadian International Development
Agency, Canadian International Development and Re-
search Centre, Foreign Affairs and International Trade
Canada, Czech Ministry of Foreign Affairs, Royal Dan-
ish Ministry of Foreign Affairs, Dutch Ministry of For-
eign Affairs, Finnish Ministry of Foreign Affairs, French
Ministry of Foreign Affairs, German Federal Foreign
Office, Irish Aid, Japan International Cooperation Agency,
Principality of Liechtenstein, Luxembourg Ministry of
Foreign Affairs, New Zealand Agency for International
Development, Royal Norwegian Ministry of Foreign Affairs,
Swedish Ministry for Foreign Affairs, Swiss Federal
Department of Foreign Affairs, Turkish Ministry of Foreign
Affairs, United Arab Emirates Ministry of Foreign Affairs,
United Kingdom Department for International Develop-
ment, United Kingdom Economic and Social Research
Council, U.S. Agency for International Development.

Foundation and private sector donors, providing annual
support and/or contributing to Crisis Group’s Securing
the Future Fund, include the Better World Fund, Carnegie
Corporation of New York, William & Flora Hewlett Foun-
dation, Humanity United, Hunt Alternatives Fund, Jewish
World Watch, Kimsey Foundation, Korea Foundation,
John D. & Catherine T. MacArthur Foundation, Open
Society Institute, Victor Pinchuk Foundation, Radcliffe
Foundation, Sigrid Rausing Trust, Rockefeller Brothers
Fund and VIVA Trust.

August 2009



Myanmar: Towards the Elections
Crisis Group Asia Report N°174, 20 August 2009

Page 38

APPENDIX E

CRISIS GROUP REPORTS AND BRIEFINGS ON ASIA SINCE 2006

CENTRAL ASIA

Uzbekistan: In for the Long Haul, Asia Briefing N°45, 16
February 2006 (also available in Russian)

Central Asia: What Role for the European Union?, Asia Report
N°113, 10 April 2006

Kyrgyzstan’s Prison System Nightmare, Asia Report N°118,
16 August 2006 (also available in Russian)

Uzbekistan: Europe’s Sanctions Matter, Asia Briefing N°54,
6 November 2006

Kyrgyzstan on the Edge, Asia Briefing N°55, 9 November 2006
(also available in Russian)

Turkmenistan after Niyazov, Asia Briefing N°60, 12 February 2007
Central Asia’s Energy Risks, Asia Report N°133, 24 May 2007
(also available in Russian)

Uzbekistan: Stagnation and Uncertainty, Asia Briefing N°67,
22 August 2007

Political Murder in Central Asia: No Time to End Uzbekistan’s
Isolation, Asia Briefing N°76, 13 February 2008

Kyrgyzstan: The Challenge of Judicial Reform, Asia Report
N°150, 10 April 2008 (also available in Russian)

Kyrgyzstan: A Deceptive Calm, Asia Briefing N°79, 14 Au-
gust 2008 (also available in Russian)

Tajikistan: On the Road to Failure, Asia Report N°162, 12
February 2009

NORTH EAST ASIA

China and North Korea: Comrades Forever?, Asia Report
N°112, 1 February 2006 (also available in Korean)

After North Korea’s Missile Launch: Are the Nuclear Talks
Dead?, Asia Briefing N°52, 9 August 2006 (also available in
Korean and Russian)

Perilous Journeys: The Plight of North Koreans in China and
Beyond, Asia Report N°122, 26 October 2006 (also available
in Korean and Russian)

North Korea’s Nuclear Test: The Fallout, Asia Briefing N°56,
13 November 2006 (also available in Korean and Russian)

After the North Korean Nuclear Breakthrough: Compliance
or Confrontation?, Asia Briefing N°62, 30 April 2007 (also
available in Korean and Russian)

North Korea-Russia Relations: A Strained Friendship, Asia
Briefing N°71, 4 December 2007 (also available in Russian)
South Korea’s Election: What to Expect from President Lee,
Asia Briefing N°73, 21 December 2007

China’s Thirst for Oil, Asia Report N°153, 9 June 2008 (also
available in Chinese)

South Korea’s Elections: A Shift to the Right, Asia Briefing
N°77, 30 June 2008

North Korea’s Missile Launch: The Risks of Overreaction,
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