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INTRODUCTION

•	 A MIGRATION-BORDER FRAMEWORK
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1.	 See a critical view of the EU’s immi-
gration policy-building process in J. 
Mönar (2005), and more recently, 
S. Carrera, E. Guild and F. Geyer,  
(2008), E. Collet (2009), and S. 
Angenendt and R. Parkes (2010).

2.	 See, among others, A. Geddes 
(2000), W. Walters (2002), G. 
Delanty (2004), D. Bigo. and E. 
Guild. (eds. 2005), C. Rumford, 
C. (2006) H. van Houtum and R. 
Pijpers (2007).

Normative contours of the EU building process

Most of the difficulties of the EU’s plans to build a common migration 
framework are related to the lack of a normative foundation of an EU 
migration policy (Süssmuth, 2005). There is now a global research inter-
est in drawing the normative contours of the EU building process. Within 
the context of the Schengen process, the Stockholm programme (2009-
2014), which has succeeded the Tampere (1999-2004) and the Hague 
(2004-2009) programmes has not entailed a qualitative change, and 
the same normative difficulties remain,1 which are related to the ten-
sion between EU policy-building and the loss of state sovereignty (Lahav, 
2004). 

In accordance with most of the literature that interprets Schengen as a 
bordering process,2 we need also to distinguish it historically. Within this 
EU bordering process, the `others’ are not nations understood as geo-
political security threats. It is not the collective defence of the EU from 
Russia, Turkey, or Morocco as military powers or national movements 
which is at stake. Instead, the supposed security threat takes the form of 
human movement - a host of transnational, social and identity threats. 
As far as we are concerned, this human mobility shares at least three 
basic assumptions, which may be interrelated. First, a political premise: 
the majority of people move from non-liberal democratic States or states 
with difficulties consolidating liberal democracy, to liberal democratic 
states. Second, an economic premise: there is a movement from the 
third world or developing countries to economically consolidated coun-
tries. Finally, a social premise is evident: there is a movement of people 
attracted by our welfare systems and social rights. 

On this reading, the Schengen project of strengthening the external 
frontier of the EU represents a collective response by the wealthy states 
of Western Europe to the prospect of increasingly globalized patterns of 
migration. It is from this perspective that Schengen stands as a new iron 
curtain (Fortress Europe), designed to protect its member countries from 
the world’s poor.

Reading Schengen from the inside, the main normative implication of 
internal free movement of EU citizenship is that it represents the begin-
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ning of a process of denaturalisation of Borders (Walters, 2002). This 
EU bordering process is a dynamic which allows us to denaturalize the 
connection between borders and nation-states. It shows that the border/
state relationship is not natural, but is instead political and historical. 
Borders are seen today as products of human agency. Although many 
borders appear natural where geographical criteria are invoked, few 
borders are determined by geography alone. As a political design, bor-
ders are like society itself; they are human artefacts. As societies change, 
so too does the border. Borders are reflections of the cultural life of a 
society as much of the territorial boundaries of the society (Delanty, 
2004; 186).

Schengen highlights the historicity of borders, revealing the contingency 
of the configuration of sovereignty, territory, and population associated 
with the modern state. It prompts us to ask questions not just about 
future possible configurations, but about how the arrangement associ-
ated with the modern state first came into being, and how it came to be 
regarded as natural (Walters, 2002; 576).

Within this framework of discussion, I propose to use an approach 
allowing me to defend the argument that most of the problems of gov-
ernance of migration at state level have normative implications, and that 
they are directly related to the lack of a foundation of an EU migration 
policy. 

In addition to the Schengen process, research on migration in recent 
years has also been confronted with in-depth transformations of the 
definition of borders in the context of the enlarged EU. The European 
Union is endorsing an integrated approach to border management, 
promoting cooperation among member states and moving towards 
increasing policy harmonization. Although the emerging politics of bor-
der management remains complex, the materialization of new forms 
of flows management include such as cross-border policing, the exter-
nalisation of migration policies, and bilateral border management in the 
European Union (Aubarell, Zapata-Barrero and Aragall, 2009). 

At the end of the 1980s, when political and social scientists started 
to debate the meaning of European polity, they engaged in a conflict 
between two mutually exclusive alternatives: either the nation-state 
(sovereignty, territory, population and institutions) would remain the 
fundamental political dimension of politics, policies and membership, or 
the European project would illustrate a new historical phase requiring a 
re-definition of most key social and political concepts. The elimination 
of internal borders by the Schengen agreement, the Tampere Summit’s 
claims for a Europeanization of immigration policies and a less sharp 
distinction between long-term foreign residents and EU citizens are 
institutional frameworks that make a claim for separation between 
nationality and citizenship, elements of a supranational membership, 
and recognition of cultural and religious diversity from within the polity, 
as well as a new articulation between population, territory and iden-
tity. The key assumption of these debates was the emergence of a new 
political framework in which borders would be profoundly redefined 
as a political institution of both the separation between outsiders and 
insiders entitled to belong (rights and identity), and the control by politi-
cal power of a territory (people’s movement). 

As well as in the academic arena, global research interest in drawing 
the normative contours of the EU building process has also emerged 
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3.	 See, for instance, D. Newman 
(2003) and J .P. Cassarino (2006).

in the social and policy realm. While European politicians are quar-
rel about a common approach to immigration and the definition of 
EU borders, migrants reconstruct the EU as a political community and 
challenge EU borders by entering irregularly or regularly by different 
procedures depending on the EU Border area (sea-air-land, east-west-
south). Ironically, the absence of a common migration policy highlights 
the lack of such a vision on political community and borders within 
the EU. Migration flows from outside the EU demonstrate that the EU 
has become an “imagined community”, at least for those that do not 
belong to it. The lack of imagination “from inside” is problematic in 
both pragmatic and in normative terms. If there is any normative justifi-
cation for managing migration from outside the EU, this is to be found 
in building a sense of community (Zapata-Barrero, 2009).

At present, since the European Council of Tampere in 1999, the disap-
pearance of internal borders and the establishment of the Schengen 
area, one of the strategic actions of the EU has been to establish strong-
er external action and effective control of the external borders, in order 
to build an area of freedom, security and justice. In other words, the EU 
follows the argument that it is necessary to reinforce external borders 
to ensure an internal area of freedom. The last European treaties and 
policies are developing a new way of managing migration and border 
policies that seem to be leading the process of emergence of a European 
community. 

It is within this academic and social/policy context that this book propos-
es a research framework based on the interplay between Migration and 
Border. The goal of this volume is to tackle both the institutional and 
the normative aspects of EU and member states policies, and to open 
a wide debate on the interplay between Migration and Border policies. 
The book is particularly interested in promoting a research framework 
which examines the interplay between the policy answers to migratory 
systems in Europe, on the one hand, and the emergence of a definition 
of EU external border on the other hand. The specific aim is to explore 
how the analysis of migration policy can contribute to EU bordering 
processes. But before properly presenting the M-B framework, let me 
introduce the category of Border we want to work with.

The political category of Border in the EU context

Border is a concept that is taken for granted in current migration 
debates. Nowadays, there is strong empirical evidence that supports 
the necessity of opening such a line of reflection at the EU level. This 
includes the topics derived from peoples’ movement across borders, up 
to the redefinition of existing borders or the drawing of new borders, 
since they appear in theories of nationalism, or even in new policy 
directions such as the externalisation of migration policies or drawing 
politics to be implemented beyond borders, or some new phenomena 
such as trans-nationalism that can be defined in terms of transcend-
ence of borders.

As a political category it has at least three basic simultaneous proprieties: 
it is a structure and a primary political institution, it is a concept-process 
and it is a functional notion.

Border is first of all a structure and an institution, and as such it must be 
analysed.3 We can even say that ‘border’ is a primary political institution. 
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4.	 On these theories, see R. Zapata-
Barrero (2001).
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Seeing it as an institution involves assuming at least three premises: 

First of all, the historical premise that we consider there is neither a “natu-
ral border” and that it has ever existed. The notion of a “natural border” is, 
simply, a political myth (Balibar, 2001; 174). That means that as institution, 
border is first of all a historical category that must always be understood 
in its own biography, as the result of a particular history. E. Balibar (2001; 
163) rightly says that borders have reached their “historical limit”, beyond 
what their internal and external functions have increasingly difficulties to 
be fulfilled. The second premise can be formulated through the stability 
premise. Here the idea is not only that border is an institution, but it is an 
institution-limit. This expression comes from E. Balibar (2001; 174). The 
author says that borders (frontières) have to be considered as Institutions-
limites, in the sense that “il faudrait qu’elles demeurent stables tandis que 
toutes les autres institutions se transforment, il faudrait qu’elles donnent à 
l’État la possibilité de contrôler les mouvements et les activités des citoyens 
sans faire l’objet elles-mêmes d’aucun contrôle.” If we grant this stability 
assumption of border as institution, when this institution becomes instable 
(that means basically that it is changing its original function), as is the case 
today, then all the other institutions on which this stability depends also 
become a matter of discussion. Finally, there is the undemocratic premise, 
in the sense that, as institutions, borders are the result of a non-democratic 
decision-making process, and the most evident illustration of discretionary 
power (Balibar, 2001; 174). 

In some sense the stability premise introduces also the dimension that it 
is not only an institution, but a primary institution, in the sense that it is 
an institution from which other depends, or in the sense that it is a non-
dependent institution. Let me clarify the basis for this dimension.

We use the analytical difference of the theory of goods of J. Rawls (1971), 
which has orientated the debate on justice during the two last decades of 
the 20th century. Namely, in terms of the differentiation between primary 
goods and secondary goods, we can say that there are primary and sec-
ondary political institutions. Primary goods are those that every rational 
person needs in order to realize his life expectations. This is why these 
goods are the object of distribution in a theory of justice. In this logic, it 
is relevant for our purposes to remember that M. Walzer (1983; chap. 1) 
added citizenship to the list of primary goods, as the primary condition 
without which a person could not be even an object of a theory of justice. 
Citizenship as a primary distributive good is the condition without which 
other goods cannot be distributed inside a State. We need to be citizens 
before we can enjoy all goods distributed by the State.4

In the same way, we can say that there exist primary political institutions, 
in the sense that their existence is the condition without which other 
political institutions cannot exist. Within this framework, the “physi-
cal border” has today become a primary institution. For the theory of 
nationalism, there can be neither states nor political community without 
this institution (Miller, 1995). For migration theory, without this primary 
institution it would not even be possible to deal with one of the most 
basic political foundations of our democracies today: the differentia-
tion of rights between immigrants and citizens. The border as a primary 
political institution is, then, fundamental as a political category.

Secondly, the border describes a process, which is the result of political 
decisions. To make this dimension clear, some literature prefers to speak 
about Bordering or even the process of bordering, highlighting the 
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5.	 See, for instance, E. Berg and E. 
Van Houtum (eds. 2003), H. Van 
Houtum, O. Kramsch and W. 
Zierhofer (eds.) (2005).

dynamics of inclusion / exclusion.5 It is this process that makes distinct 
political communities possible. As a process it is, then, essential in the 
creation of “otherness”. In other words, we create separate identities 
through the maintenance of the border. The bordering process creates 
order through the construction of difference (Newman, 2003; 15). As 
such, and in terms introduced before, it must always be conceived as a 
changeable political primary institution, and governed by criteria of vari-
ation. These include not only changes that can take place at the physical 
location of the border, as a line that separates two States, but also the 
variations that are supposed to regulate the movement of persons and 
of goods, for example. In this second sense, the border as a process is 
the answer to two basic questions: Who enters and How many? It is at 
this level of analysis that the debate of Open/Closed borders takes place, 
and the idea of a foundation for regulating the control of flows.

Finally, the border is a functional notion. This means that the border 
cannot be defined without indicating the functions it fulfils. Identifying 
its functions is part of the task of defining it. In general, the border 
has a territorial barrier function, since it limits movement across a ter-
ritorial line, but internally, it also has the function of obtaining stability. 
Without borders, the word would be unstable. At this point some famil-
iar notions of border, such as border-safety and border-protection, come 
into play. As a functional notion, it has been also the great implicit of 
the contractual theories, i.e. those which have always supposed an 
idea of border. I refer both to the classic contractualist theorists such 
as Hobbes and Rousseau, and contemporary representatives such as J. 
Rawls. The state of nature on which the classical contractualism is based 
is a state without borders. In one sense, contractual theories seek to jus-
tify borders. For Rousseau this “state without borders” is the ideal and 
original condition of beings. It is here that the ideal romantic thought of 
a borderless world is based. 

The first border is not so much the collective one, which is planned in a 
community, but the one based on selfish individual interests: the private 
property. This idea of a limit on action is also considered by Hobbes – 
the need of the State to limit the scope of freedom without restriction, 
freedom without borders. The idea of justifying limits of action, which 
is at the foundation of liberalism, is also the basis of a border politi-
cal theory. A theory of liberalism is a theory of borders. In the original 
stance of the liberal theory of J. Rawls, people did not have an idea of 
a border, although this was assumed by Rawls himself. Rawls’ theory of 
liberal justice and the tradition that originated to create the foundations 
of a just society take the existence of borders for granted. Without bor-
ders, the most basic principles of justice would have difficulties in being 
implemented (Kymlicka, 2001).

This complexity of research on borders in the European context takes in 
several levels. Research on basic principles of a European political theory 
of borders would benefit, first, from migration studies, both in terms of 
migrants’ movements and policies of border control. The very evolution 
of the European project itself (including multileveled governance issues) 
as well as its interplay with the nation-state order (including cross-border 
region policies) must also be incorporated in such a research programme. 
Finally, evolution of the place of the different EU member states in the 
global context of international migrations must be added, as migration is 
already a concern of all 27 Member states. It is this research programme 
that can be encompassed within what I call the “Migration-Border frame-
work (M-B framework). Let me now introduce it.
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6.	 A framework to analyse the ethical 
dimensions of the tension between 
borders and free movement has 
been proposed in R. Zapata-Barrero 
(2010).

7.	 Apart from those quoted pre-
viously, see several works interested 
in analytical distinctions on the 
concept of border, with the main 
purpose of distinguishing our 
current historical period taking 
into account the EU external bor-
dering process: E. Guild (2001), M. 
Anderson and D. Bigo (2003), M. 
Berezin and M. Schain (eds., 2003),  
A. Geddes (2005), G. Delanty 
(2006), C. Rumford (2006)  H. van 
Houtum and R. Pijpers (2007).
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Migration-Border framework: a European political 
theory

The definition of basic principles of a European approach of Migration 
and Border must therefore be able to take contextual complexity into 
account. To do so, more inductive approaches should be favoured, based 
on the complexity of borders in Europe as political and social constructs, 
and including elements of a general theory. Among others, a premise 
to be considered could be to question how borders are instrumental to 
migration policies and politics in the highly contradictory context of the 
EU today, and what normative definitions of the borders are used for 
legitimating these policies; how borders are a resource for and a con-
straint upon collective mobilisations at local, national, transnational or 
regional levels; how borders are affected by the interplay between inter-
nal and external dimensions, and interfere with complex policy-making 
processes.6 A European political theory of borders must then be able to 
simultaneously incorporate social practices related to border situations in 
the EU, and migration policies, i.e. the proposed M-B framework. 

Finally, this could also go beyond usual the contradictions between 
security vs. human rights, national vs. supranational, nationalism vs. 
multiculturalism, open vs. closed borders, hard vs. soft borders, barriers 
vs. bridges, border-free EU vs. “European Fortress”,7 as these opposi-
tions are generally the direct result of political conflicts on border which 
must be looked at, rather than an operational framework which could 
be used by social and political scientists seeking to identify the funda-
mentals of a political theory of borders in Europe.

Theoretically, the European Union case study can be considered as 
announcing a new historical path, given that the EU challenges the com-
mon traditional view that migration policy is grounded in a pre-existent 
political community, i.e. that one of the foundations of a migration 
policy is to defend an existing political community. Within the European 
framework, there is evidence that the opposite is also true: a new sense 
of community emerges with the management of migration (Zapata-@, 
2009). The various chapters in this volume aim to contribute to a debate 
on how the definition of EU external borders is emerging as a polity 
through the management of migratory flows and the policy answers to 
migratory systems.

Graphically, the M-B framework can be represented as follows:

 Graph 1: Migration-Border framework at EU level

MIGRATION BORDER

EU/Members States 
management of borders 
through control of flows
(EU global approach to 
immigration process)

Definition of EU external 
border (bordering process 

– Europeanization of 
borders)
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This M-B framework makes visible at least two basic premises:

Distinctive historical period:1.	  How are we are historically witnessing 
an EU bordering process in a peaceful and democratic period, since 
these processes have historically been linked to war and protection 
against external invasion. The M-B research framework aims to show 
how the policy is a response to migratory systems in Europe which 
are driving this bordering process, and are even provoking interac-
tion between these two processes: a European migration policy and 
a European external border processes. Both border crossings and 
migration policies bear witness to the two indissoluble functions of 
borders: to join and to separate. Although these functions are neces-
sarily intertwined, migration policies can prioritise one or the other. 
The analysis of migration policy differences and migration policy 
changes can contribute to discussing a European approach. The way 
the EU draws the red-line separating these two border functions is 
directly linked to the way EU defines its external borders. 
Effects of migratory systems in general and of migrants in particular: 2.	
Behind the policy answers to migratory systems is a series of practices 
that can inform us how a definition of EU Border is being promoted. 
How migrants do play a crucial role in the EU bordering processes? 
Turning to the Interplay between Migration (management of flows) 
and Border (definition of EU external border), there are some dimen-
sions which merit closer consideration. What is at stake here is not so 
much the structure but rather the genesis, the emergence of political 
borders and, in particular, the emergence of the bordering process 
and/or the Europeanization of borders. Indeed, it is easy to overlook 
that European borders arise in response to migratory flows. While 
European politicians quarrel about a common approach to migra-
tion, migrants play a crucial role in defining the EU’s external border. 
A certain paradox emerges here. Indeed, the EU does not manage 
its borders because its Member States and European citizens already 
view themselves as parties to a political community. In fact, and ironi-
cally, the absence of a common migration policy highlights the lack 
of such a vision of European borders within the EU itself. In short, to 
the extent that the genesis of a definition of external EU borders is 
linked to the management of flows, the emergence of a European 
polity is not, in the first instance, the outcome of a collective decision 
of Europeans, but rather rendered possible by acts of migrants, who 
paradoxically contribute to constituting the borders of the EU. Could 
we not then say that, in a decisive way, immigrants into the EU are 
the founders of the external EU borders (and the European political 
community)?

Origin and contributions to this book

This book is a compilation of the main contributions made at the joint 
initiative seminar by GRITIM-UPF (Research Interdisciplinary Group 
on Immigration, www-upf.edu/gritim) at the Universitat Pompeu 
Fabra (Barcelona, Spain) and the Migration Programme of the CIDOB 
Foundation (www.cidob.org) held on 10th September 2009 entitled 
“Migrations and Borders in the European Union”. All the authors 
have revised and updated their original papers to fit into the main 
framework of the book. I would like to thank the help given at differ-
ent stages of this manuscript of Tatiana Ticona from CIDOB and Núria 
Franco from GRITIM-UPF, and more especially to Gemma Pinyol, CIDOB 
migrations programme co-ordinator, who has always been there 
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8.	 For the first challenge, see R. 
Zapata-Barrero and N. de Witte 
(2007); for the second, see the 
Euromesco paper written by G. 
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Aragall (2009).
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from the beginning of this project. The final reading of the whole 
manuscript, with very pertinent comment was by Blanca Garcés, from 
GRITIM-UPF. The book is part of “Fronteras”, a research project funded 
by the Spanish VI National Plan of Scientific Research, Development 
and Technological Innovation 2008-2011 (www.upf.edu/gritim, Ref: 
CSO2008-02181/CPOL).

The main question posed is: how can the particular case study, based on 
a particular dimension of migration policy, contribute to the definition 
of EU external border? The various contributions in this volume share 
this M-B framework and use different perspectives and case-studies to 
conclude their main theoretical findings. Taken as a whole, this M-B 
framework highlights at least two main challenges of the EU bordering 
process: The link between human rights protection and the EU border 
control policies, and the border’s displacement dynamic vis-à-vis migra-
tory flows.8 It covers at least three main dimensions:

Conceptual Dimension1.	 :  definit ion of migration policies, 
Europeanization of migration-related concepts such as: asylum, irreg-
ular migrants, human trafficking, human rights, security
Practical Dimension2.	 : migratory systems in Europe, organization of 
migration policies, analysis of bilateral relations, political, legal and 
social contexts, and analysis of Migrations/Borders-related conflicts 
such as: the Maghreb and Africa context, Immigrant Detention 
Camps
Policy Dimension:3.	  Informing wider scientific, social and policy debate 
by providing recommendations on how European regions are manag-
ing EU borders. Externalization of borders, Returns Directive.

This book is structured in three main parts. Part I, entitled Context, 
theories and concepts aims to contextualise the EU Border poli-
cies from an institutional and historical point of view, as well as to 
introduce the main theories and concepts related to basically security-
related Border management. Chapter 1 (EU Border Policies beyond 
Lisbon), written by Sarah Wolff, deals with the policy dimension of 
the Migration-Border framework proposed in this volume and looks in 
particular at EU Border management policies. Designed to improve EU’s 
internal security, these policies also have a significant impact on the 
daily life of migrants living in third countries and hoping to reach the 
“European El Dorado”. In that respect, Wolff’s argument is that Border 
management policies are intrinsically linked to asylum and migratory 
policies, but also to development aid towards third countries. After hav-
ing introduced the new institutional context brought by the Lisbon 
Treaty (2009), the chapter raises some issues that might be considered 
in the design of future EU border management policies. The main find-
ing is that there is a discrepancy between policies and practice. First, 
the concept of integrated border management seems to be at odds 
with the multiplication of operational agreements by EU member states 
with third countries. Likewise, EU operational agreements (i.e. Frontex 
working arrangements) have raised many legal issues when it comes 
to the implementation of international human rights and sea conven-
tions. While this might be translated into future EU common legislation, 
the multiplication of grey areas demonstrates that bilateral and ad hoc 
practices are sometimes at odds with EU policy. Second, it seems that 
from a policy perspective, border management is promoted with third 
countries via development aid. While this has so far led to a main-
streaming of JHA into development cooperation, it is time to consider 
how development needs have to be mainstreamed into JHA.
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In Chapter 2 (The borders’ maze: allowing in versus keeping away – 
securitization policies as gatekeepers), Nelson Mateus looks at the 
multifunctionality of borders and debates on the apparently para-
doxical roles that they currently play. The analysis is framed within 
the Copenhagen’s School theorization about securitization and aims 
to understand how processes of securitization are used to establish 
criteria for opening or closing the same border to different subjects. 
Globalization processes imply a world of fast circulation of people, 
goods and information, a process that also paves the way for a series 
of threats that need to be addressed. The flexible nature of borders 
plays an important role in face of these challenges. Borders mark lines 
of rupture, block circulation, but at the same time they are areas of 
contact, linking points – they might be walls, but they also might be 
bridges. Looking at the processes of globalization, the paper argues 
that the flexible nature of borders is used, through securitization poli-
cies, to shape them in different ways with regard to different subjects. 
This makes them look like they play paradoxical roles, when in fact 
that is just the result of securitization policies that act as gatekeep-
ers allowing desired subjects to cross the border and undesired ones 
to stay aside. This becomes particularly clear in the way borders block 
access to immigrants, while allowing the free circulation of goods, 
capital and information. By focusing on migratory fluxes, Mateus’ con-
tribution thereby analyses implicit and explicit securitization dynamics 
and how these contribute to the (de)construction of borders in their 
multi-dimensional roles.

In Chapter 3 (External border enforcement, public goods and bur-
den sharing mechanisms in the EU), Claus-Jochen Haake, Tim 
Krieger and Steffen Minter, consider that the ongoing process of 
European integration has brought some fundamental changes to 
border and migration policy in Europe, e.g. the abolition of internal 
borders combined with the increasing relevance of the external EU 
border. They argue that there is now plenty of evidence indicating a 
lack of coordination in enforcing the external border, especially in the 
Mediterranean Sea. The authors analyze the difficulties in building a 
common migration framework which are related to the enforcement 
of the external border, and argue that it is the public good character 
of border enforcement which prevents the normative implications in 
the area of border management from being met. In this constellation, 
they also argue that it is individually rational for a Northern EU mem-
ber state without relevant external borders to not participate in sharing 
the financial burden related to enforcing the external EU border, e.g. in 
the Mediterranean Sea. At the same time, a member state situated at 
the external border has no incentive to take positive effects of enforce-
ment for other EU member countries into account when deciding on 
enforcement. Based on this reasoning, C.-J. Haake, T. Krieger and S. 
Minter demonstrate that for positive rates of onward migration, the 
enforcement of the external border is best provided at a central EU 
level. Finally, assuming that no central EU governing body responsi-
ble for enforcement is likely to be established, the authors consider 
options for resolving the public good problem with measures derived 
from the field of mechanism design.

Part II, entitled Instruments and case studies, take the Spanish and 
Italian returns directive aimed at irregular immigration, and the exter-
nalisation of migration control between Spain and Morocco as three 
illustrative case studies of how border management is directly influenc-
ing the way EU define its external borders.
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In Chapter 4 (Migrations and Borders in the European Union: The 
Implementation of the Returns Directive on Irregular Migrants in Spain 
and Italy), Diego Acosta looks at the different ways in which Spain and 
Italy are dealing with irregular migration, especially through the imple-
mentation of Directive 2008/115 - the so-called Returns Directive. His 
premise is that control of the movement of people in the EU does not 
only take place at territorial borders, but also away from them, through 
“remote controls” and afterwards with “internal controls”. As a result, 
the place where the EU border is physically found varies, and in other 
words, are those residing in a Member State. Diego Acosta deals with 
border management linked to internal control practices that aim to 
detect irregular migrants inside the EU in Italy and Spain.

In the Italian case, irregular immigration as a national security emergency 
has made the government opt for a much more restrictive implementa-
tion. By contrast, in Spain, there has been a more liberal transposition. 
The Italian government portrays the border as a shield against that 
alleged emergency, which can only be solved by criminalising and expel-
ling irregular migrants. The Returns Directive legitimises that strong 
discourse, as a heterogeneous group (irregular migrants) is treated as 
a homogeneous one that has to remain outside the external territorial 
border. In that sense, the Directive has facilitated this EU bordering proc-
ess, in which the “others” (poor, low-skilled migrants in the Italian case) 
are depicted as a security threat which has to be tackled through restric-
tive legislative measures. Nevertheless, the European Court of Justice will 
have to interpret some of the most restrictive provisions in the Directive. 
Finally, Diego Acosta argues that the European Commission will soon 
have to monitor its correct implementation.

In Chapter 5 (The externalization of migration control in Spain and its 
impact on Moroccan and Ecuadorian migration) Antía Pérez analyses 
the evolution of migration control policies in Spain, focusing on the 
development of externalization strategies which have been called by 
Zolberg “remote control policies”, and emphasizing the extension of 
surveillance beyond the State’s territory. Anita Pérez firstly deals with 
the strategies, measures and instruments developed by the Spanish 
governments in order to move migratory control away from the State 
borders. These measures depend on the EU initiative, such as the visa 
requirement for third-country nationals and the “digitalization of border 
surveillance”, but also include measures resulting from the intensifica-
tion of the Spanish diplomatic activity with the main countries of transit 
and origin of migration flows. At this point, she highlights the particu-
lar characteristics of Spanish borders, where irregular migration takes 
place mainly across maritime borders. As a case study of this theoretical 
framework, the author analyzes the impact of externalization policies 
on the migratory behaviour of two immigrant communities in Spain: 
Ecuadorians and Moroccans. For Ecuadorian migration, she considers 
the influence of the visa requirement policy on the changes in number 
and sex-age composition of migratory flows. Regarding the Moroccan 
case, she reports the wanted and unwanted outcomes of these poli-
cies in the strategies and projects developed by Moroccan migrants, as 
well as the gradual transformation of Morocco into a buffer country for 
South-Saharan migrations towards the European continent. 

Finally, Part III of this book looks in depth at a central point of this 
Migration-Border framework, namely the link between Borders and 
Human Rights. It includes thee illustrative works. Chapter 6 (Protection 
of migrants in irregular situation and EU border controls) is written by 
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Elisa Fornalé. She highlights some of the key issues relating to the 
intersectionality between irregular migrants’ human rights protec-
tion and EU border control policies, using the impact on Morocco as a 
case study. She first examines the current debate on the identification 
of irregular migrants and the definition of their status, linked to the 
prominent role of principle of sovereignty and how this might affect the 
full enjoyment of their rights. She then provides a brief introduction of 
the applicable legal framework for the protection of irregular migrants’ 
rights. In particular, she outlines the general trends in worldwide human 
rights standards including international agreements, regional instru-
ments and EU police cooperation agreements. At this point, she explains 
the characteristics of these instruments and, on that basis, she takes the 
assumption that these instruments must comply with those international 
human rights standards that are binding upon EU Member States as 
a starting point, and seeks to identify which restrictions these norms 
impose on States, and the challenges transit countries are facing in order 
to implement these agreements. Fornalé’s paper addresses the question 
of to what extent Morocco has (not) successfully elevated the migration 
debate to a powerful level as a means to gain benefit from the European 
community. She thus balances specific protection that guarantees the 
basic human rights of migrants with purely materialist considerations 
aiming at maximizing financial and reputational benefits.

In Chapter 7 (Borders and Borderlands: A Common European Asylum 
Space) Monika Weissensteiner begins by remembering that at a time 
when legal access to Europe has become increasingly difficult for cer-
tain groups of migrants due to restrictive admission policies, member 
states also have obligations under international and human rights law 
to receive and examine asylum applications of people claiming a need 
for protection. She then argues that the picture of “mixed flows” has 
emerged as a means of representing migration flows and it underlines 
the governmental task of identification and thus differentiation between 
diverse mobility. The contribution to the Border-Migration framework 
developed in this contribution seeks to link an analysis of border man-
agement with a theoretical perspective towards population management 
as proposed by scholars interested in government. A population to be 
regulated through policies that discern “who enters” and “how many” 
needs to be made intelligible, i.e. made into objects to be known. 
Likewise, she rightly argues that managing migration not only concerns 
border control, but assemblages of systems that filter mobility and which 
are spread through border-lands and networks of agents. She then goes 
on to highlight that such assemblages are also embodied in the camps 
and administrative procedures that have increasingly emerged in order 
to contain and distinguish between different categories of migrants. 
Based on an anthropological perspective, she then argues that the ways 
in which migration and borders are defined, individuals identified and 
movement managed (through policy development, legal categories 
and identification technologies) reflect specific historical and cultural 
epistemologies, as well as geopolitical and social realities. The Common 
European Asylum System (CEAS) development is taken as a case study. 
In examining policy development within CEAS, particularly regarding vic-
tim-survivors of past persecution and torture, Weissensteiner addresses 
the relations between human rights and security discourses in the chal-
lenge of current EU bordering processes.

Finally, the contribution of Sílvia Morgades in Chapter 8 (The 
Externalisation of the Asylum Function in the European Union) relates 
how in their asylum procedures for admissibility, some EU States have 
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volume were last accessed in May 
2010.
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introduced concepts such as safe third country or first asylum country 
in order to refuse admission to their territory to many asylum seek-
ers and to avoid taking responsibility for them. She argues that the 
Common European Asylum System has enhanced these strategies 
for the externalisation of the asylum function of states by adopting 
minimum standards for procedures for granting and withdrawing 
refugee status. She, then, goes on to argue that in the future, the 
European Asylum System will enhance this trend with the “external 
dimension of asylum” such as the implementation of EU Regional 
Protection Programs envisaged by the Commission, such as offering 
refugees some lasting solutions in their regions of origin and transit, 
and moving the examination of applications to the countries of origin. 
This strategy of externalisation would be followed by Protected Entry 
Procedures and by refugee resettlement programs agreed upon with 
the UNHCR. In this context, the aim of Silvia Morgades is to present 
the strategies used by EU Member states and those proposed by the 
EU for the Future Common European Asylum System which provides 
for the externalisation of the asylum function. 

Bibliographical references

ANDERSON, M. and BIGO, D. (2003) “What are EU frontiers for 
and What do they mean?”. In: GROENENDIJK, K., GUILD, E and 
MINDERHOUD, P (eds.) In search of Europe’s Borders. London: Migration 
Policy Group. 7-25.

ANGENENDT, S. and  PARKES, R.  (2010) “Migration Policy-making 
under the Stockholm Programme and the Lisbon Treaty: Getting back to 
the Serious Business of  overning?”, in  E. Fabry y G. Ricard-Nihou (dir.) 
The Contribution of 14 European Think Tanks to the Spanish, Belgian 
and Hungarian Trio Presidency of the European Union, Think Global – 
Act European

AUBARELL, G.; ZAPATA-BARRERO, R. AND ARAGALL X. (2009) “New 
directions of national immigration policies: the development of the 
external dimension ant its relationship with the Euro-Mediterranean 
Process”. EuroMeSCo paper, 79 February;  www.upf.edu/gritim.9

BALIBAR, E. (2001) Nous, citoyens d’Europe: Les Frontières, l’État, le 
peuple.  Paris: La Découverte.

BEREZIN, M., and SCHAIN, M. (eds.) (2003) Europe without borders. 
Remapping territory, citizenship, and identity in a transnational age. 
Baltimore: Johns Hopkins University Press.

BERG, E. and VAN HOUTUM, H. (eds.) (2003) Routing Borders Between 
Territories, Discourses and Practices. Hampshire: Ashgate. 

BIGO, D. and GUILD, E. (eds.) (2005) Controlling Frontiers. Free 
Movement into and within Europe. Hants (England), Burlington (USA): 
Ashgate.

CARRERA, S., GUILD, E. and GEYER, F. (2008), “The Commission’s New 
Border Package: Does it take us one step closer to a ‘cyber-fortress 
Europe’?”, CEPS Policy Brief No. 154, Centre for European Policy 
Studies, Brussels, Marzo.



19Ricard Zapata-Barrero 

CASSARINO, J. (2006) Approaching Borders and Frontiers: Notions 
and Implications. Cooperation project on the social integration of 
Immigrants, migration, and the movements of persons. Florence: 
European University Institute. 

COLLET, E. (2009) “Beyond Stockholm: overcoming the inconsistencies 
of immigration policy”, European Policy Center Working Paper, n. 32, 
December.

DELANTY, G. (2006) “Borders in a changing Europe: dynamics of open-
ness and closure”. Comparative European Politics, 4. 183-202.

GEDDES, A. (2000) Immigration and European integration: towards for-
tress Europe? Manchester: Manchester University Press.

GEDDES, A. (2005) “Europe’s border relationships and international migra-
tion relations”. Journal of Common Market Studies, 43 (4). 787-806.  

GUILD, E. (2001) Moving the Borders of Europe. Faculteit der 
Rechtsgeleerdheid.

HOUTUM, H. van, KRAMSCH, O. and ZIERHOFER, W. (2005) Bordering 
Space. Hants (England), Burlington (USA): Ashgate.

HOUTUM, H.van and PIJPERS, R. (2007) “The European Union as Gated 
Community: the two-faced border and immigration regime of the EU”. 
Antipode, 39(2). 291-309.

KYMLICKA, W. (2001) “Territorial Boudaries: a liberal egalitarian per-
spective”. In: D. MILLER and S. HASHMI (eds.) Boundaries and Justice: 
Diverse Ethical Perspectives. Princeton: Princeton University Press. 249-
275.

LAHAV, G. (2004) Immigration and Politics in the New Europe 
Reinventing Borders. Cambridge: Cambridge University Press. 

MILLER, D. (1995)  On Nationality. Oxford: Oxford Policy Press.

MÖNAR, J. (2005) “The Hague Programme: Tampere’s modest succes-
sor”. Working Paper, 14. European Policy Center.

NEWMAN, D. (2003) “On borders and Power: A Theoretical frame-
work”. Journal of Borderlands Studies, 18 (1). 13-24.

RAWLS, J. (1971) A theory of Justice. Harvard: Harvard University Press.

RUMFORD, C. (2006) “Borders and rebordering”. In: G. DELANTY (ed.) 
Europe and Asia beyond east and West”. London: Routledge; 181-192.

SÜSSMUTH, R. (2005) “The EU’s plans for a common migration frame-
work in thewider global dimension”. Working Paper, 14, European 
Policy Center.

WALTERS, W. (2002) “Mapping Schengenland: denaturalizing the bor-
der”. Environment and planning D: Society and Space, 20(5). 561-580.

WALZER, M. (1983) Spheres of Justice. New York: Basic Books.



A Migration-Border framework20

ZAPATA-BARRERO, R. (2001) Ciudadanía, democracia, y pluralismo cul-
tural: hacia un nuevo contrato social. Barcelona: Anthropos. 

ZAPATA-BARRERO, R. (2009) “Political Discourses about Borders: On the 
Emergence of a European Political Community”. In: H. LINDAHL (ed.) A 
Right to Inclusion or Exclusion? Normative Faultlines of the EU’s Area of 
Freedom, Secutrity and Justice, Oxford: Hart Publishing; 15-31. 

ZAPATA-BARRERO, R (2010) “Theorising State behaviour in international 
migrations: an evaluative ethical framework”, Social Research: An Inter-
national Quarterly of the Social Sciences (Special issue: Migration Politics: 
a Tribute to Aristide Zolberg, edited by V. Hattam and R. Kastoryano), 77 
(1); 325-352.

ZAPATA-BARRERO, R. and DE WITTE, N. (2007) “The Spanish 
Governance of EU Borders: Normative Questions”. Mediterranean 
Politics, 12(1). March. 



21

CONTEXT, THEORIES  
AND CONCEPTS

•	 EU BORDER POLICIES BEYOND LISBON

	 Sarah Wolff

•	 THE BORDERS' MAZE: ALLOWING IN VERSUS KEEPING 
	 OUT – SECURITIZATION POLICIES AS GATEKEEPERS

	 Nelson Mateus

•	 EXTERNAL BORDER ENFORCEMENT, PUBLIC GOODS 
	 AND BURDEN SHARING MECHANISMS IN THE EU

	 Claus-Jochen Haake, Tim Krieger and Steffen Minter





23

1.	 Until Lisbon, the UK and Ireland 
had an opt-out arrangement from 
Schengen, and therefore from the 
Schengen external border control. 
As for Denmark, until Lisbon, it 
was involved in the old third pillar 
decisions, but did not participate in 
any decisions with a supranational 
implication, which involved the JHA 
areas transferred after Amsterdam 
to the first pillar, namely immigra-
tion, asylum, judicial cooperation in 
civil matters and border control. 

Introduction: Ensuring freedom of movement and 
managing the external borders 

Following the second Irish referendum, the Lisbon Treaty entered into 
force on 1st December 2009, putting an end to a long constitutional 
debate over the future of EU institutions and decision-making. The new 
Treaty has been warmly welcomed by academics and practitioners work-
ing in the field of “Justice and Home Affairs” (JHA), since it is in theory, 
a step towards more communitisation. The extension of co-decision to 
the old third pillar as well as the extension of unanimity in the Council, in 
spite of some exceptions, is indeed a noteworthy development.

Historically, EU border management policy has been closely intertwined 
with the development of a Schengen zone, the creation of the single 
market and the enforcement of the concepts of freedom of movement 
of people, capital, services and goods. Combined with European inte-
gration and enlargement, this development defies the traditional notion 
of state borders. The creation of a JHA policy, which encompasses 
border management, is a by-product of the lifting of internal borders 
between the Schengen signatories and the need to propose “compensa-
tory measures” to combat transnational crimes of all types. However, the 
Schengen zone has considerably expanded since the 1985 Convention, 
which was signed by France, Germany and the Benelux countries. The 
Schengen acquis was integrated within the acquis communautaire in 
1997 with the Amsterdam Treaty, providing the European Union with 
shared competence over the external borders. Nonetheless, it remains a 
very fragmented zone, with different means of participation for countries 
like Ireland, the United Kingdom (UK) and Denmark. 1

The development of a Schengen zone and of the internal market has 
had quite a significant impact upon EU citizens. It has given rise to intra-
mobility within the EU territory and created new generations of Erasmus 
students and of European citizens travelling easily with Eurostar, Thalys, 
and other means of transport. This EU intra-mobility has naturally led to 
the development of cross-border rights, such as in the field of student 
exchange and labour migration. The practice nonetheless shows that 
there is still some way to go before this no-border space is materialised. 
Intra-mobility is still impaired by “the persistence of national ‘cultural’ 
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2.	M alta and Cyprus were exempted 
from labour restrictions in 2004. This 
is why only eight out of ten countries 
were affected by those measures.

3.	 So far, Austria and Germany have 
declared their intention to leave 
those restrictions in place until 2011, 
while Belgium, Denmark, France, 
Luxembourg and the Netherlands 
gradually lifted those restrictions bet-
ween 2006 and 2009. The other 
EU member states removed those 
restrictions earlier. 

4.	 DG JLS
5.	 Emphasis added by the author.
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barriers rooted in the preservation of welfare protections – especially 
in terms of child care, housing or retirement benefits” (Favell and 
Guiraudon, 2009; 563). It is also no surprise that in the aftermath of the 
2004 and 2007 enlargements, labour migration was restricted with the 
imposition of transitional schemes on Eastern countries for up to seven 
years. While it is expected that all labour restrictions will be lifted for 
economic migrants from EU-82 by 30 April 2011, and for Bulgaria and 
Romania on 1st January 2014, freedom of movement is not yet a full 
reality within the EU.3

As well as the necessity to ease freedom of movement for EU citizens 
and immigrants within the EU, there is also the challenge of controlling 
the Schengen borders, which include 8,000 km of external land borders 
and nearly 43,000 km of external sea borders.4 This is complicated by 
the fact that the EU has not yet been able to fully develop common 
asylum and migratory policies. Border management, asylum and migra-
tory policies impact considerably on, and are fundamentally tied to, third 
countries, and the countries of transit and origin in particular. The Lisbon 
Treaty itself emphasises this paradox by underlining that the objective 
of the Union is to “ensure the absence of internal border controls for 
persons and shall frame a common policy on asylum, immigration and 
external border control, based on solidarity between Member States, 
which is fair towards third-country nationals” (article 67).5

The development of border management policies by the EU and its 
member states is therefore historically embedded in the development 
of the internal market, and has acquired a security dimension over the 
years. It is intimately linked to the construction of an EU citizenship and 
to the flow of migrants, both within and from outside the EU (Zapata-
Barrero, 2010). Individuals are at the heart of those policies, whether 
they are EU citizens or third-country nationals within the EU or crossing 
borders. 

This double movement of strengthening freedom of movement and 
managing external borders will continue in a new institutional setting 
with the Lisbon Treaty, set out in the first part of this chapter. However 
in order to reflect upon those policies and to contribute to the debate 
on improving their design, this chapter shows that to date there has 
been a discrepancy between policies and practice. To start with, the con-
cept of integrated border management is challenged by the proliferation 
of member states’ agreements with third countries. This therefore leads 
to the multiplication of legal loopholes, and the difficulty in implementa-
tion of international conventions. This challenge is also identified when 
it comes to the impact of border management polices upon developing 
countries and third countries’ nationals. 

The Lisbon Treaty: the new context for bordering pro-
cesses

The Lisbon Treaty introduces important modifications, which will influ-
ence the EU’s border management policies in the future. The most 
significant one is the removal of the pillar structure that was introduced 
with the Maastricht Treaty. While initially conceived as a third pillar pol-
icy, governed by intergovernmental decision-making, visa, asylum and 
border issues were subsequently transferred to the first pillar. This led 
to a fragmentation of the Area of Freedom, Security and Justice (AFSJ), 
which was then governed by various decision-making methods and log-
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  6.	 Intensive transgovernmentalism 
refers to a mode of governance that 
“underlines the prominent role of 
bureaucrats and state officials below 
the level of government representa-
tives in establishing networks with 
their counterparts in other member 
states that develop a certain degree 
of autonomy in decision-making and 
implementation.” (Wallace 2000 in 
Lavenex, 2007; 769). 

  7.	 Article 77, TFEU
  8.	 Article 79, TFEU
  9.	 Articles 82, 83 and 84, TFEU
10.	 Articles 85 and 88 TFEU, respectively.
11.	 Article 196, TFEU
12.	 Article 77§2, TFEU
13.	 Article 79, TFEU
14.	 Article 77§3, TFEU
15.	 Article 81, TFEU
16.	 Article 86, TFEU. 
17.	 Article 87, TFEU

ics. Following the Amsterdam Treaty and the end of the transition period 
on 1st May 2004, border management effectively became a shared com-
petence between the EU and its member states. Other aspects related to 
integrated border management remained under the third pillar, such as 
police and judicial cooperation in criminal matters in particular. The abo-
lition of the pillars raises the question as to whether it will lead to better 
designed border management policies and possibly to better “policy 
coherence” with migration and development policies. 

The abolition of the pillars does not guarantee a full “communitisation” 
of JHA policies. Such a sensitive political integration, intertwined with 
the notions of citizenship, security and political community, will con-
tinue to be equally driven by member states’ preferences as well as by 
a culture of “intensive intergovernmentalism”.6 Intergovernmentalism 
and supranationalism are a pre-requisite to each other, and essential ele-
ments of border management policies (Schout and Wolff, 2010). These 
features of JHA integration are likely to persist, since policies in the field 
of the AFSJ remain a shared competence of the EU and its member 
states, and a series of exceptions are enshrined in the Treaty.

JHA politics are being altered by the extension of the European 
Parliament’s power. Co-decision, the so-called “ordinary legislative 
procedure” applies to new legislation in the field of police and judicial 
cooperation in criminal matters, which was the old third pillar previously 
governed by intergovernmental decision-making. However, this will 
apply only to new co-decided pieces of legislation, since the old third pil-
lar acquis is subject to a five-year transition period. Article 10 of Protocol 
35 of the Treaty on the Functioning of the European Union (TFEU) 
stipulates that the EU has until 1st December 2014 to convert its old 
third pillar legislative acquis to co-decided instruments. In particular, the 
European Parliament Committee on Civil Liberties (the Libe Committee) 
has beefed up its role in the field of JHA as illustrated by the institutional 
battle over the Passenger Name Records (PNR) or the SWIFT issues. The 
Council and the European Parliament are co-deciding on a series of JHA 
policies. Short-stay visas and residence permits,7 legal immigration,8 judi-
cial cooperation in criminal matters,9 and the rules governing Eurojust 
and Europol,10 as well as civil protection11 are now governed by the 
“ordinary legislative procedure”. 

Border checks as well as legal migration policies which were formerly 
decided by unanimity in the Council now fall under the ordinary leg-
islative procedure.12 This means that future rules concerning the 
conditions of entry and residence, standards on the issue by member 
states of long-term visas and residence permits, including those for 
the purpose of family reunification and the definition of the rights 
of third-country nationals residing legally in a member state, will be 
co-decided by the Council and the European Parliament.13 However, 
member states retain the right to determine the volumes of admission 
of third country nationals coming to seek work on their territory. In 
that respect, both the Commission and the European Parliament can-
not fully control legal migratory policies. In addition, other relevant 
measures are still partly governed by the “intergovernmental method”. 
Measures such as passports, identity cards and residence permits con-
tinue to be decided by member states unanimously after consultation 
of the European Parliament.14 Other important policies that remain 
subject to unanimity are family law with cross-border implications,15 
the establishment of a European Public Prosecutor’s Office16 and opera-
tional police cooperation.17
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18.	 However it is important to note 
that in December 2004, the Council 
decided that the UK could start 
implementing Schengen coope-
ration elements related to police 
and judicial criminal matters, except 
the Schengen Information System. 
See the Council decision of 22 
December 2004 on the implemen-
tation of parts of the Schengen 
acquis by the United Kingdom of 
Great Britain and Northern Ireland 
(2004/926/EC).

19.	P rotocol 19 of the Lisbon Treaty 
provides that the Council would 
then decide by unanimity of the 
rest of its members to allow the UK 
and Ireland to take part in the JHA 
acquis. Protocol 20 of the Treaty sti-
pulates that both countries, which 
are not part of the Schengen area, 
can continue to control people 
entering their territories.

20.	P rotocol no.30, TFEU.
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A study of the new governance of JHA decision-making leads to the 
conclusion that member states are decisive actors in migratory and 
bordering processes at EU level. This is not really surprising given that 
the “process of bordering” (Zapata-Barrero, 2010) is commonly associ-
ated with the construction of a national community. Social practices and 
policy design at EU level reflect this fundamental relationship between 
member states and the recent involvement of the supranational level in 
this bordering process. However, beyond a scale approach that opposes 
supranational and intergovernmental aspects of JHA governance, we 
have already shown elsewhere that both aspects of JHA governance are 
pre-requisite of each other (Schout and Wolff, 2010). 

When it comes to external relations and border management, protocol 
23 of the Treaty reaffirms that measures developed at EU level “shall be 
without prejudice to the competence of Member States to negotiate or 
conclude agreements with third countries as long as they respect Union 
law and other relevant international agreements”. In other words, mem-
ber states continue to be competent in controlling their external borders, 
especially when managing their borders via bilateral agreements conclud-
ed with third countries. This is in line with current practices of EU member 
states that have concluded agreements with North African countries to 
perform border management activities, as shown in section 3.

EU border management policy continues to be uneven in its imple-
mentation, since the Lisbon Treaty provides the UK and Ireland with an 
opt-out on border management, asylum, immigration and cooperation 
in judicial civil matters, as was the case under the Nice Treaty.18 An opt-in 
on individual legislative proposals is now also possible for Ireland and the 
UK.19 This means that different immigration standards could continue to 
apply in the EU. As for Denmark, the Lisbon Treaty offers the possibility 
to opt-in to JHA policies after a public referendum, enabling Denmark to 
opt-in to each new legislative proposal. 

A final noteworthy development for the future of the EU ‘border-
ing process’ is the legal value gained by the European Charter of 
Fundamental Rights and Freedoms. Article 19 of the Charter re-iterates 
the principle of non-refoulement. Similarly, the possibility opened by 
the Treaty to the accession of the EU to the European Convention on 
Human Rights would provide EU citizens with new juridical remedies if 
successful. Monitoring the relationship between the Luxembourg and 
Strasbourg Courts will be worthwhile over the coming years. In this 
respect, the recent case brought by a group of sub-Saharan migrants 
before the Strasbourg Court after having been returned to Libya by 
the Italian coastguard may be influential (Shenkel, 2010). However, as 
always, such an accession would retain an à la carte flavour, since the 
UK the Czech Republic and Poland have asked for a derogation. 20 

Integrated border management: a concept at odds 
with practice? 

Further to the evolving decision-making process, EU border management 
policies are also significantly shaped by the concept of “integrated bor-
der management”. This policy concept is linked to the development of 
an EU internal security strategy, as well as strengthening of the mandate 
of Frontex. This section nonetheless shows that integrated border man-
agement is at odds with the reality of different member states’ interests 
and priorities, as well as the multiplication of grey areas. 
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The concept of integrated border management

Integrated border management appears as a relatively straightforward con-
cept to implement, supported by technologies and increased coordination, 
as if it was a “clean problem susceptible to bureaucratic, managerialist 
solutions” (Marenin, 2010; 8). The Stockholm Programme further pursues 
the materialization of this concept, linking it to the development of an EU 
internal security strategy and the strengthening of Frontex. 

An internal security strategy, based on the model of the 2003 European 
Security Strategy, was adopted by the European Council in February 
2010. The document highlights the need to further operationalise 
cooperation and the inter-operability of agencies like Frontex, Europol 
and Eurojust. It calls for further exploitation of synergies between the 
different law enforcement and border authorities, as well as with judi-
cial authorities (Council, 2010a). The establishment of the Standing 
Committee on Internal Security (COSI)21 supports such an integrated and 
horizontal approach. This committee covers law enforcement and border 
management authorities for the first time, as well as judicial authorities 
where appropriate, to provide assessment on EU and national security as 
well as priorities in the field of operational cooperation. 

The strategy also highlights the “important role” that integrated border 
management can play for security. At the EU level, this concept implies 
a broad policy mix. Frontex is one of the many agents implementing this 
integrated border management concept, but policy packages regard-
ing the entry/exit and crossing of borders by third country nationals 
are also included. For the Commission, which presented this policy mix 
in a Communication in 2008, integrated border management com-
bines control mechanisms, measures at EU borders, cooperation with 
neighbouring countries to tackle illegal migration and the facilitation of 
border crossing for bona fide travellers (European Commission, 2008).22 
Surveillance and biometric technologies, which have been commented 
on elsewhere (Wolff, 2008; Bigo and Jeandesboz, 2009), play a central 
role in this process. The finalisation of Eurosur and the introduction of 
automated border controls are some of the future short-term steps to 
be taken. The full operationalisation of SIS II, which has been delayed 
for years, as well as the rollout of the VIS system, are other objectives of 
the Stockholm Programme that would support an IBM policy. The crea-
tion of an administration for large-scale IT systems will similarly play a 
fundamental role.

As shown by previous research, Frontex is an agency that arose from a 
compromise between the Commission’s ambition to create a European 
Corps of Border Guards, and the reluctance of the member states to 
devolve too much of their sovereign competences to the supranational 
level (Carrera, 2007; Wolff, 2008). It is therefore not surprising that the 
impact assessment carried out to amend the Frontex regulation, con-
cluded that operational cooperation in the field of border management 
was still “inefficient and insufficient, especially for operational solidarity” 
(European Commission, 2010). The impact assessment further raises the 
problem of voluntary contributions for Frontex equipment, the lack of 
human resources (the agency needs to make ad hoc requests to each 
member states when preparing an operation), insufficient coordination 
and follow-up of joint operations, and the exact role of Frontex in return 
operations. Two additional drawbacks are the absence of a mandate to 
evaluate or react on shortcomings in the implementation of EC law and 
fundamental rights, as well as the issue of granting Frontex the right to 
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21.	 Article 71, TFEU
22.	 The 2008 Communication also 

proposes a series of border mana-
gement tools, such as an Electronic 
System of Travel Authorisation 
(ESTA), an entry/exit registration 
system and automated gates.

23.	 This principle is enshrined in Article 
33 of the 1951 Convention relating 
to the Status of Refugees which 
reads as follows: ““No Contracting 
State  sha l l  expe l  or  return 
(‘refouler’) a refugee in any man-
ner whatsoever to the frontiers of 
territories where his life or freedom 
would be threatened on account of 
his race, religion, nationality, mem-
bership of a particular social group 
or political opinion.”
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collect and store personal data (European Commission, 2010; 2), which 
could entail the risk of duplication with Europol. 

The amended draft regulation coincided with the adoption by the JHA 
Council of February 2010 of a list of ‘29 measures on reinforcing the 
protection of the external borders and combating illegal immigration’. 
Following a French initiative, the document bears a similar analysis to 
the one carried out by the Commission and insists on providing Frontex 
with a stronger mandate to organise joint returns flights, to develop an 
Erasmus-style programme for border authorities in order to lay down a 
“European culture of border guards of the Member States”, and also to 
foster the use of technologies and the completion of Eurosur (Council of 
the EU, 2010b). 

The M.A.D.R.I.D. report makes the assessment that there is a “growing risk 
of abuse of travel documents and false declarations about identity, nation-
ality and routing with the aim of both evading border controls, and also 
frustrating return procedures” at the external borders. Risk assessment also 
highlights “the increasing risk of use of legal channels to enter the EU with 
the objective of overstaying” (Council of the EU, 2010c; 9). 

Those policy proposals show that the EU and its member states are mov-
ing in the direction of further operationalisation of border management 
and JHA policies. While many developments have taken place over the 
years through ‘intensive transgovernmentalism’, on an informal and ad-
hoc basis between law enforcement and border agents, it seems that 
the Lisbon and the Stockholm Programme will enable increased ‘inter-
operability’ and operational cooperation. Those are seen as solutions to 
palliate the problem of implementation and mutual trust that are intrin-
sic to JHA policies. 

Informal practices with third countries: the multiplication of grey 
areas? 

It is precisely in this “operationalisation” that integrated border manage-
ment faces a different reality. On the ground, member states’ informal 
practices third countries have blossomed, leading to many uncertainties 
over the legal framework in which Frontex and member states’ opera-
tions are taking place. Bordering processes are therefore the result of 
different member states and EU institutions’ interests, as the concept of 
burden-sharing or solidarity has not yet become a reality within the Area 
of Freedom, Security and Justice (Thielemann, 2008; Wolff, 2008). 

Apart from the principles of solidarity and burden-sharing, anoth-
er important principle of border management is respect for the 
principle of non-refoulement.23 With the intensification of patrolling in 
the Mediterranean and the emergence of Frontex as a new actor in bor-
der management, this principle of international law comes under strain: 
“supranational, national and local actors find themselves in a phase of 
legal insecurity and negotiation. The border-ocean between Europe and 
Africa has become a contested field of EU policy-making” (Klepp, 2008; 
4). An additional grey area concerns the interception of migrants at sea 
and the implementation of international sea law. While it is clear that 
migrants have the right to apply for asylum reach the territorial waters 
of a state, the situation seems to be different when migrants are on the 
“high seas”. In addition, member states have different interpretations of 
the principle of non-refoulement (European Commission, 2009). 
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24.	 http://migrantsatsea.wordpress.
com/2010/02/05/background-note-
pertaining-to-proposed-guidelines-
for-frontex-operations-at-sea/

25.	 Commonly known as the comitolo-
gy procedure. 

The multiplication of bilateral agreements between the EU, its member 
states and third countries to control immigration and co-operate on border 
management has opened a Pandora’s box with many uncertainties regard-
ing the legal, political and humanitarian aspects of those relationships. 
Countries like Italy, Spain or Malta are ‘Europeanising’ their immigra-
tion, asylum and border management concerns at EU level, while at the 
same time developing a complex network of bilateral relationships with 
North African and African countries. These practices, like the agreements 
between Italy and Libya signed in 2003 and 2007, contribute to the 
complexity of the EU migratory, asylum and border management policies. 
Southern EU member states “on different levels (…) are remodelling the 
EU-refugee regime through their ‘frontline perspective’, pressuring for their 
positions in European decision-making forums and formalizing informal 
practices established in the border regions” (Klepp, 2008; 19).

There are many who argue that the parallel conclusion of agreements 
is actually putting the international principles at risk. At the same time, 
it has been shown that “ad-hoc politics on an administrative level can 
be very productive, leaving the democratic decision process out or 
behind” (Klepp, 2008; 10). Intensive transgovernmentalism and opera-
tional cooperation are two elements in the construction of EU’s internal 
security, and the cooperation took place in the well-established legal 
framework of the European Treaties. Meanwhile, the external dimension 
of migration and border management raises legal and political issues. 

Several initiatives have been taken in order to palliate those uncertain-
ties. Between 2007 and 2008, a group of experts consisting of member 
states’ representatives, Frontex, the Office of the UN High Commissioner 
for Refugees as and IOM met regularly to produce draft guidelines for 
Frontex operations at sea. The guidelines were aimed at ensuring a uni-
form implementation of international law by EU member states when 
taking part in Frontex’s missions, as well as creating a basis for EU law to 
enable one member state to carry out surveillance of maritime borders 
in another member state.24 

However, the group of experts was at odds on the issues of human rights 
and refugee’s rights, the role of Frontex as well as the prior identification 
of the places of disembarkation for the migrants (European Commission, 
2009). The ability of the Commission to adopt border surveillance imple-
menting measures as allowed by article 12 of the Schengen Borders Code 
was also challenged by the member states.25 However, the Commission, 
based on a mandate of the JHA Council of June 2009, proceeded with 
the formulation of guidelines. Following the examination by the member 
states, the European Parliament decided that migrants rescued at sea could 
only be disembarked in the country hosting the mission and not in the 
nearest port, as was the practice previously. This would have meant that 
migrants with serious medical problems rescued at sea near Lampedusa 
would have had to travel further to Malta, the country hosting most of the 
Frontex’s missions, in order to be disembarked. 

As a consequence, the Maltese government decided that it would 
not host any future Frontex missions and it pulled out of the 
Nautilus mission, renamed “Chronos”, which was planned in the 
Sicily-Malta-Libya strait. Frontex decided to cancel the €9M mission. 
Although there are strong suspicions that this is linked to the ruling 
on guidelines at sea, the Maltese government officially argued that 
it was due to the sharp decline in the arrival of illegal migrants on 
their shores following joint Italian-Libyan patrols. As a rseult, the 
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number of migrants coming from Libya to Malta halved between 
2008 and 2009 (Agence Europe, 2010). 

So far, this chapter has shown that the development of an operational 
integrated border management at a policy level was somewhat at odds 
with the reality of border management operations and practices of 
member states. Current policies are hindered by the reality of operations 
and the legal loopholes that are created by informal and ad-hoc coop-
eration with third countries. 

A final feature that is nonetheless often overlooked is the interspersion 
of border management policies with development policies and their 
impact on the EU bordering process. While border management poli-
cies have been constructed with an internal objective and are based on 
practical cooperation with third countries, the global development per-
spective is sometimes overlooked by integrated border management. 
Further horizontal integration of border management policies with 
migration and asylum policies should be promoted, as should coopera-
tion between the experts in the field and the authorities.

Beyond the EU’s borders: between security and deve-
lopment needs

EU border management cannot be circumscribed to the mere control of 
external borders, but needs to be considered in the broader context of the 
EU’s external relations. The way the EU designs its border management 
policies with its neighbours mirrors the construction process of a European 
identity. “The emergence of a European policy is not simply the outcome of 
a collective decision of Europeans, but rather is rendered possible by acts of 
immigrants, who, paradoxically, constitute the borders of the European pol-
icy in the very process of crossing them” (Lindhal, 2009; 3). This “bordering 
process” is itself closely linked to relations with migrants and third countries. 
EU policies have so far favoured an external dimension of the JHA, whereby 
border management has acquired a pivotal role. While a global approach 
to migration has been promoted in partnership with Mediterranean and 
African countries, work still needs to be done to respond to the realities of 
development needs. Migration and bordering processes must not only be 
approached from a security perspective, but also be considered as vectors 
of development in themselves. 

At policy level, the emergence of an Area of Freedom, Security and Justice 
has had an external impact on the EU’s relationship with its neighbours. 
While the EU’s Internal Security Strategy has only been adopted in 2010, 
the external dimension of the JHA has been developed since the late 1990s 
(Wolff et al., 2009), and now takes the form of a reasonable structured 
framework of cooperation with third countries. Action Oriented Papers, 
the European Neighbourhood Action Plan and Swift and PNR agreements 
have been developed. This is part of the phenomenon of blurring of 
internal and external security extensively described in the literature (Bigo, 
2000; Lavenex, 2006; Wichmann, 2007; Wolff et al. 2009; Balzacq, 2008; 
Kurowska and Pawlak, 2009). EU neighbours have become vital partners in 
fighting transnational crime, which could spill over into the EU territory. At 
the same time, the EU has also been influenced by a global move to tackle 
terrorism following 9/11, and this has acted as a catalyst for fostering the 
development of EU police and judicial cooperation, both internally and 
externally. 
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26.	P artnership Agreement between the 
members of the African, Caribbean 
and Pacific Countries of states and 
the European Community.2000. 
Available at http://ec.europa.eu/
development/geographical/coto-
nou/cotonoudoc_en.cfm

27.	 The total budget is actually €27.7M, 
with participation by the UNDP. 

28.	 Further information is available on 
the website of the project  : http://
bomca.eu-bomca.kg/

What is relatively new is that this external dimension of JHA has had 
a significant impact on the EU’s development policy. It has been main-
streamed into development cooperation and its funding instruments. A 
prime example of this mainstreaming is the Cotonou agreement which 
includes a readmission agreement clause in article 13: “each Member 
State of the European Union shall accept the return and readmission of 
any of its nationals who are illegally present on the territory of an ACP 
State, at that State’s request and without further formalities; each of 
the ACP States shall accept the return of and readmission of any of its 
nationals who are illegally present on the territory of a Member State of 
the European Union, at that Member State’s request and without further 
formalities”.26 This clause has not yet been fully implemented, since it 
needs to be based on bilateral agreements with each of the ACP states, 
which the EU is trying to actively pursue within the Global Approach on 
Migration (Council of the European Union, 2005). 

External aid instruments such as AENEAS, the Thematic programme 
on Migration and Asylum, and projects and budget support to devel-
oping countries have focused increasingly on issues such as migration 
management, borders, or more comprehensively on “security sec-
tor reform,” which often involves the reform of law enforcement 
agencies. Projects for the of promotion of the rule of law, which are 
focused on strengthening the independence of the judiciary, can also 
be considered as part of the external dimension of JHA since in the 
long run they are also a factor in increasing judicial cooperation with 
the EU (Wolff, 2009; Wichmann, 2009). This process has taken place 
in parallel with an international debate on the role of security sector 
reform within development aid. These policies help to foster good 
governance and the rule of law in developing countries, and in frag-
ile states in particular, and especially by the Security Sector Reform 
agenda (Schroeder, 2009). However, the problem emerges when 
security is pursued via development cooperation, and because border 
management and control policies are being financed from EU aid that 
normally ought to pursue the Millennium Development Goals and the 
objective of reducing poverty. 

In order to materialize such partnerships, border management has been 
incrementally introduced into EU development policy and even into ESDP 
missions. In the Eastern and Southern neighbourhood, the promotion and 
support of capacity-building in border management is a way of dealing 
with both illegal migration and all sorts of smuggling (arms, drugs, human 
beings, etc…). Support is provided to Ukraine and Moldova via an EU 
Border Assistance Mission. This mission aims to reform customs and border 
guards, and has a budget of €40M over the 2005-2009 period.

Central Asia has benefited from a Border Management Programme 
(BOMCA) which is actually the largest programme of EC assistance to 
the region, with a budget of around €25.6M from 2003 until 2010.27 

This programme, which was implemented in Kazakhstan, Kyrgyzstan, 
Tajikistan, Turkmenistan and Uzbekistan, was focused on enhancing 
border security as well as legal trade and transit by promoting the adop-
tion of modern border management methods. The programme involved 
advice to policy-makers on how to initiate legislation and reforms, 
the renovation and equipping of training centres for border agencies, 
including an integrated border management component in the national 
curricula of central Asian border guards, and also the provision of practi-
cal training and advice on the ground to border agency staff. 28
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Strategic priority is nonetheless given to the countries from the 
Mediterranean rim, with whom “a stronger partnership with third 
countries of transit and origin is necessary, based on reciprocal require-
ments and operational support, including border control, fight against 
organised crime, return and readmission” (Council, 2009; 71). Two 
projects in Libya were adopted in 2008. A €2M project aimed at 
improving the Libyan authorities’ capacity to prevent irregular immi-
gration, while a second project of €3.5M focused on assisting them in 
managing “the registration, reception and treatment, in line with the 
international standards, of the irregular migrant apprehended nearby 
the Southern borders of the country, and to promote the establishment 
of a system of assisted voluntary return for stranded migrants willing 
to return, and of resettlement, for asylum seekers and migrants in 
need of international protection”29 These micro-projects are illustrative 
of the acceleration of the EU’s cooperation with Libya. The most recent 
JHA Council conclusions of February 2010 indeed reiterated the need 
to pursue dialogue on migration with Libya. The Council called for the 
establishment of “a cooperation agenda between the European Union 
and Libya with a view to including initiatives on maritime cooperation, 
border management (including possibilities for the development of 
an integrated surveillance system), international protection, effective 
return and readmission of irregular migrants and issues of mobility of 
persons” (Council, 2010b). 

When dealing with its neighbours, and especially the southern neigh-
bours with whom the EU has the mandate to negotiate readmission 
agreements, it is interesting to note that the most recent mid-term 
review of the aid given to Morocco stressed that in the event of negotia-
tions on a readmission agreement being successful, then cooperation on 
migration would gain importance. In particular, the document discusses 
specific instruments that will accompany the return process, such as 
socio-economic integration.30 

EU development aid is therefore used to support border and migration 
management projects in neighbouring countries. This evolution is linked to 
the framing of a “migration-development nexus” (Sorensen et al., 2003) 
that would balance the “migration-security nexus”. Several documents tes-
tify to this gradual acknowledgement by the EU. Countries from the South 
have made their voice heard on the international stage when carrying this 
message. Compared to the 1990s, when talking about migration and 
border management was still taboo, in particular by the Southern partners 
which primarily saw themselves as countries of emigration, there is a glo-
bal trend towards finding common policies for common challenges. The 
Global Approach to Migration, which deals with the external dimension of 
EU migration policy, is the main framework in which the EU has established 
a comprehensive dialogue with North Africa and African countries, and in 
particular on the need to promote a development angle. 

Nevertheless, in spite of the gradual diffusion of a migration-develop-
ment nexus, studies have shown that both policy frameworks remain 
quite strong and that “the main focus of recent initiatives is still on the 
aspect of immigration control and proposals for measures pertinent for 
development remain not only very vague but also non-committal and 
discretionary” (Lavenex and Kunz, 2008; 452). The new development 
framework co-exists with the pre-existing security framework, thereby 
mirroring hurdles in policy coordination. Future border management 
policies, apart from integrated border management, could strive to 
integrate more development needs of third countries. Third countries 
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do not need only to manage migrants but also trade flows, customs 
and sometimes conflicts on their borders. Border management policies 
should evolve from a control approach towards an approach that takes 
into account the need, in Southern countries in particular, to foster 
regional economic integration, free trade areas and human movement 
in general, by means of a more horizontal and comprehensive approach. 
In that respect, the Stockholm programme plans to ease the conditions 
for remittance flows and to work more closely with diaspora groups. 
There is also some hope in the fact that “the emphasis on external rela-
tions and the shift in focus toward the needs of European labor markets 
suggests that migration is no longer just simply a Justice, Liberty, and 
Security policy, but an integral part of foreign policy, employment and 
social affairs, and a host of other policy areas, such as trade, education, 
and finance.” (Colett, 2010).

The creation of a European External Action Service (EEAS) constitutes 
a new window of opportunity that could trigger further coordination 
between development cooperation, security and the EU’s foreign policy. 
As this chapter went to press, it was nonetheless difficult to come to 
any firm conclusion, since the structure of the EEAS is still unclear. It is 
nonetheless a decisive moment for rethinking the policy priorities of the 
EU in its external relations and therefore how this will impact upon the 
“bordering process”. This bordering process is indeed not only the out-
come of the EU’s internal decisions (Zapata-Barrero, 2010), but is also 
the mirror of the EU’s relations with its neighbours and migrants. The 
EU bordering process is as much driven by an inside-out mechanism as 
by an outside-in mechanism. In that sense, the link between border and 
migratory policies and EU development cooperation should be explored 
further, and approached on a comprehensive basis. 

Conclusion

As an investigation of the post-Lisbon decision-making process in the 
field of migration and border management, this chapter has shown 
that the development of integrated border management from a policy 
perspective is sometimes at odds with practice. First, member states 
have multiplied operational agreements with third countries. The latter, 
in conjunction with EU operational agreements (i.e. Frontex work-
ing arrangements) have raised a great deal of legal issues in terms of 
the implementation of international human rights and sea conven-
tions. Second, the external dimension of border management and the 
conclusion of agreements with third countries has been pursued via 
development aid instruments. However, paradoxically it appears that 
migration and human movement is not yet fully understood from a 
development perspective. Policy thus seems once again not to match 
development needs and complex patterns of human movements. 

This tendency is likely to continue in a post-Lisbon era, with a trend 
towards further operationalisation of border and JHA policies, as well as 
towards more policy coherence with the concept of integrated border 
management. The Stockholm programme and recent initiatives have 
started to address these grey areas, and to ensure that this border-
ing process remains in line with international norms. This chapter has 
shown that the EU bordering process is closely linked to EU develop-
ment aid. This has led to competing frameworks between development 
and security needs. The redefinition of EU’s external relations priorities 
with the creation of an embryo of European diplomacy, as well as the 
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attention given to citizenship and fundamental rights with the Charter 
of Fundamental Rights, the creation of a post of Commissioner for 
fundamental rights, justice and citizenship points to future windows of 
opportunities for re-conceptualising the relationship between borders, 
citizenship, migrants and external relations. 
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1.	 The Euro-Mediterranean Partnership, 
initially designated as Barcelona 
Process, was re-launched in 2008 
and henceforth known as the Union 
for the Mediterranean. 

Introduction

The rapid acceleration of globalization processes in recent decades, and 
the emergence of innumerable contradictions associated with these proc-
esses in particular, have intensified the debate about how to respond to 
modern challenges. As a direct target of globalization processes, borders 
have necessarily been involved in the large-scale transforming processes 
witnessed at global level. Between the demand for further fluidity and 
the need to ensure territorial and individual protection, borders have 
been involved in a maze of challenges, to which the solutions found 
often seem to be incompatible. The obvious contradiction between 
expecting borders to block access while at the same time ensuring easy 
circulation reveals their ‘schizophrenic’ nature at first glance. 

In this context, the responses that migrations demand from borders are 
particularly relevant, since among the threats that borders are nowadays 
expected to prevent are those commonly perceived as being associated 
with migrants’ fluxes. This chapter aims to contribute to the discussion 
about the Migration-Border framework by looking at the challenges 
posed to borders by the Copenhagen School’s securitization approach. 
It argues that the study of the securitization of certain areas enables a 
better understanding of this ‘schizophrenic’ approach to borders. This is 
illustrated by the study of the securitization process of migration flows in 
the Mediterranean area.

This proposal is tested in the complex area of the Mediterranean. This 
choice is prompted first by its geopolitical status as a contact area 
between Europe and Africa, and second because it represents a typical 
borderland of the global era: it is a North/South border zone. In order 
to understand the role played by securitization, the chapter studies the 
evolution of the Euro-Mediterranean Partnership1, and the development 
of the European Union’s (EU) common strategy for addressing migra-
tion issues. This analysis focuses on the impact of securitization in these 
political processes, in order to show the extent to which securitization 
determines how European borders are shaped. It thereby aims to con-
tribute to discussion in this volume on how migrations influence the 
definition of the EU’s external borders. 

Nelson Mateus  
 

University of Coimbra

The borders' maze: allowing in versus keeping out  
– securitization policies as gatekeepers



The borders' maze: allowing in versus keeping out – securitization policies as gatekeepers38

This chapter is organized in two main parts, with the first - sections 1 to 
3 - related to borders, and the second - sections 4 and 5 - focused on the 
migration-border relationship. Accordingly, the chapter starts by present-
ing the most relevant topics on the debate concerning borders. It then 
highlights how borders and security are closely interlinked. Finally, the 
relevance of analysing borders through the securitization approach is dis-
cussed. This theoretical framework is then applied in the second part of 
the chapter: in section 4 with the analyses of the political development 
of EU’s borders, and in section 5 by combining the EU’s migration policy 
and the evolution of the Euro-Mediterranean Partnership, focusing on the 
impact of these policies on the definition of EU’s external borders. 

Border: defining the concept

The border is defined by a binomial relation, where two apparently 
incompatible dimensions are present: it is a barrier but is also a crossing 
point; it both separates and brings into contact. A border is therefore 
characterized by a dual nature that allows it to play a twofold role: that 
of an obstacle and that of a channel of communication. 

A territorial border is traditionally presented as a structural element for 
creating order in space. It works as a limit and by doing so, it organizes 
the territory and the state, making clear that without borders there is 
no territory (Newman, 2006a: 143). As a result, the role of borders is 
to draw the line between different political units, making them not 
only an instrument of political definition but first and foremost an 
instrument of movement control - one that is either more flexible and 
operative as a connection point, or less flexible and creates blockade 
points - ensuring different intensity levels in terms of flows of people, 
goods, services and ideas (Laitinen, 2001; 2003a: 18; Newman, 2001; 
Shields, 2006: 225). This capacity of borders is highlighted by Saskia 
Sassen, who points out that

“a growing consensus in the community of states to lift border controls 
to the flow of capital, information, and services, and more broadly, to 
further globalization (...) [but] when it comes to immigrants and refu-
gees, whether in North America, Western Europe, or Japan, the national 
state claims all its old splendour in asserting its sovereign right to control 
its borders”. (Sassen, 1996: 59)

By setting territorial limits, borders become a central element in state 
empowerment, as the established limits define the range of power 
exercised by each state and “serve to physically protect from outside 
threats, to enhance a range of economic objectives, and to preserve cul-
tural autonomy” (Caporaso, 2000: 7). The ability to control its borders 
therefore becomes a clear sign of a state’s power and a cornerstone in 
the defence of its sovereignty. Accordingly, the state is the legitimate 
holder of power and orders everything that happens in its territory and 
to that end, it necessarily needs to exercise power over whatever enters 
or leaves its territory, and thereby uses borders as an instrument for con-
trol. As stated by John Torpey, the “monopoly on the legitimate means 
of movement has been an essential corollary of the monopoly on the 
legitimate use of coercion in a world of states defined as nation-states” 
(Torpey, 2002: 35).

This is also reflected in one of the border definitions proposed by 
Thomas M. Wilson and Hastings Donnan: “Borders are the political 
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membranes through which people, goods, wealth and information must 
pass in order to be deemed acceptable or unacceptable by the state” 
(1998: 9). The main point is therefore what states consider as acceptable 
or unacceptable, or in other words, the political choice made regarding 
what should be allowed to have access, because it may be a benefit, and 
the political choice made regarding what should be excluded, because it 
may be a threat. It is the result of this evaluation that establishes the 
form to be assumed by the border, when working as a gateway to fur-
ther development and ensuring protection from threats.

When analysing the bordering process, it is important to note that bor-
ders are also a social construction and they can thus change according 
to the way in which they are constructed. Even natural borders, created 
by geographical obstacles such as rivers, oceans, mountains or deserts, 
are the product of human intervention, and the result of a social con-
struction process. They gain meaning depending on the role assigned 
to them by the entities entrusted with power over the territory, who use 
“natural features as convenient points of demarcation where it served 
their purposes, but avoid such features as and where political or eco-
nomic preferences dictated” (Newman, 2006b: 174). 

The political history of the Mediterranean Sea is an obvious example of 
this, since at the time of the Roman Empire, what is considered today a 
natural border between Europe and Northern Africa was the centre of 
an empire rather than a border zone. What has changed is the political 
framing and meaning of the border. Indeed, geographical references 
such as the Mediterranean Sea, the Alps, the Pyrenees or the Urals are 
relevant to the bordering process depending on the different narratives 
they are linked with over time. It is therefore the narrative rather than 
the geographical characteristics that determines border locations, mak-
ing them “as variable as the stories with which they are constructed” 
(Eder, 2006: 266). 

Another perspective on the bordering process is presented by David 
Newman, who considers that “the practices through which borders are 
demarcated or delimitated reflect the way in which borders are man-
aged” (2006b: 172), showing the priorities of those who hold power 
and leaving others’ interests aside. The use of such power to manage 
and control borders has often been translated into the creation of barri-
ers to movement, and not on forging bridges and enabling contact. As 
such, the instruments through which borders could establish connection 
points become ineffective and are perceived as deviant realities, rather 
than the rule (Newman, 2006a: 150). 

However, this situation has changed. The fact is that the intensification 
of commercial and capital flows at a global level, the development of 
information technologies and the need for rapid progress of the globali-
zation process have encouraged, or even forced, the further opening of 
borders (Kolossov, 2005: 628). The novelty is that, from an era in which 
borders were perceived mainly by their role as blocking factors, we have 
moved to times in which borders are almost exclusively perceived by 
their other fundamental function, which is that of a contact point. The 
generalized idea is that, in a globalised world, borders should tend to 
disappear, because “the internationalization of production, the liberali-
zation of trade, the mobility of finance, and advances in transportation 
and communication technology” (Andreas, 2003a: 82) create a context 
of continuous circulation in which everything needs to be fast and where 
borders lose their traditional importance.
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Nevertheless, borders have not disappeared. They are being trans-
formed, acting less as barriers and more as bridges. Time has refuted 
the premise of those who predicted the end of borders. As David 
Newman (2006b: 172) argues, “we woke up to our borderless world 
only to find that each and every one of us, individuals as well as 
groups or states with which we share affiliation, live in a world of bor-
ders which give order to our lives”. This transformation has required 
that borders become more open and porous, especially in the light of 
the global economic acceleration (Anderson, 202: 230).

However, if globalization had the power to open circulation channels 
worldwide at a pace that crushed all obstacles and dismantled any 
capacity to control access to those channels, it also thereby increased 
the range and intensity of risk on a global scale (Mabee, 2007: 392). 
We face what we might call a globalization of opportunities that 
goes side by side with a globalization of threats. The challenge lies 
in enhancing the former while controlling the latter and there is a 
renewed focus on the role borders should play to that end.

Borders are therefore experiencing an important redefinition of their 
role in the global framework. The main challenge is to seek to under-
stand the border in its entirety, taking into account that “the essence 
of a border is to separate the ‘self’ from the ‘other’. As such, one of the 
major functions of a border is to act as a barrier”, but at the same time, 
“borders are equally there to be crossed” (Newman, 2003: 14) and to 
put ‘us’ and ‘them’ in touch. This dialectic renders the border an appro-
priate instrument for maximizing opportunities while minimizing threats. 
Accordingly, in this globalised world, those who have the “monopoly on 
the legitimate means of movement” (Torpey, 2002: 35) take advantage 
of these borders’ flexibility to shape them according to their political 
priorities and the needs of our time. Borders can therefore no longer be 
simply labelled opened or closed, but instead need to be recognized as 
being simultaneously open and closed.

Borders and security: a multifaceted nexus 

State and security are strongly connected. However, this connection 
has taken different forms at different times. Applying security policies 
at borders does not mean that borders will always assume identi-
cal characteristics. As with any other social construction, the border 
shaping process is also necessarily influenced and determined by the 
circumstances in which it occurs. 

The traditional idea of the monopoly on the legitimate use of coercion 
is based on the assumption that the state uses its power to ensure the 
security of its citizens. Security is inseparable from control over the 
border that delimits the state’s territory, since the creation of security 
within its territory depends on the insurance of protection from exter-
nal threats (Biersteker, 2003: 153). 

As a decisive element in establishing difference, when facing a 
threatening and feared difference, borders not only have to draw a 
separation line, but must also ensure protection. The perception of 
threat thus leads to a common desire to reduce the possibilities of 
contact with an undesired or dangerous neighbour. “If it is impos-
sible to get rid of him, to subordinate, control, or resettle him, the 
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best solution will be to build a fence as a protection against him” 
(Kolossov, 2005: 619). At present, the idea that borders define the 
limit of civilization and that danger is hiding on the other side, which 
has always been present in the collective subconscious, is once again 
in the limelight (Shields, 2006: 226). Fear therefore leads to demands 
for harder borders in order to ensure more security.

The 9/11 events were a milestone in the way borders are perceived. 
The recognition of fragile security and protection of citizens led to a 
widespread demand for greater protection, creating the conditions for 
the imposition of more restrictive measures. In this securitized envi-
ronment, borders attain a renewed importance, as they play a central 
role in ensuring territorial security (Laitinen, 2001; Mabee, 2007: 392), 
and are expected to act as protection barriers against external threats, 
eventually justifying the defence of policies that enable harder border 
control (Koff, 2006:1). As a result, borders are once again strongly 
controlled, and in some cases, almost sealed (Newman, 2006a: 149).

A border closed for security reasons is totally anachronistic, because if 
it ensures protection against terrorist attacks for example, it can also 
be the cause of irreparable economic damage. Jan Zielonka (2001: 
519-524) argues that there is a great of prejudice in the idea that a 
hard border policy ensures protection against crime and undesired 
migrations, as he thinks that hard borders cannot be efficient. Eben 
Kaplan (2006) also criticizes hard border policies, and points out, 
when referring to the reinforcement of border security between the 
United States of America and Mexico, that the 9/11 terrorists did not 
have to cross Rio Grande or the Arizona Desert to enter the country: 
they arrived by plane and with a visa. The point is that terrorists share 
exactly the same communication and transportation networks as the 
global economy, clearly showing that the strategy adopted at the bor-
der between the United States of America and Mexico puts economic 
integration and security imperatives on a collision course (Andreas, 
2003b: 19).   

The option for hard border policies that block access to the terri-
tory is a solution that has not always proven to be itself efficient and 
has sometimes had undesired results. One of the consequences of 
imposed barriers to migration has been the empowering of illegal 
networks responsible for irregular migration. These criminal organi-
zations have invested in more sophisticated operations in order to 
fight the more efficient border controls, and as a result have had to 
look for new sources of income, such as drugs, guns, stolen prod-
ucts and human trafficking. The irregular migrants that seek these 
organizations’ support when crossing borders have also been exposed 
to higher risks, as shown by the expansion of the fences on the bor-
der between the United States of America and Mexico (Andreas, 
2003b: 5; Koff, 2006: 13), or the reinforcement of surveillance in the 
Mediterranean.

Reality shows that borders were not indefinitely closed after 9/11 or 
similar attacks elsewhere. Instead, borders began to adapt to a new 
reality and became essential not only in resolving misunderstandings 
and contradictions between states, but also in enabling the existence 
of a contradictory world system where goods, capital and information 
can now freely cross borders, while certain people cannot (Anderson, 
2002: 231). 
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2.	 The so called Copenhagen School 
brings a new critical approach to 
security studies, which has emer-
ged from the work done by Barry 
Buzan and Ole Waever, in the last 
two decades, with a number of 
collaborators at the Copenhagen 
Peace Research Institute (Copri). 
The securitization theory is one 
of the results of this work, as is 
the concept of societal security, or 
the development of the regional 
security complex theory (Buzan 
and Hensen, 2009: 212-217). See 
Buzan et al., 1998, and Buzan and 
Waever, 2003.

Securitization and the bordering process

Border management can be seen as a result of paradoxical measures, 
incoherent policies and fuzzy decisions. However, analysis of border poli-
cies using the Copenhagen School2 securitization theory can help us to 
understand the criteria used to take such decisions. The different levels 
of border blocking or opening are often a result of the securitization of 
policies connected with the border, which means that securitization has 
a strong influence on the bordering process. 

Nowadays, the greatest challenge faced by borders is perhaps presented 
by the acceleration of circulation at a global level - the globalization of 
movement. However, movement does not represent a threat, but what 
is moved can be seen as potentially dangerous. Flows are therefore an 
essential item on the new security agenda: the flows of threats, or the 
threat of the lack of flows. In this context, control over flows is a key ele-
ment in ensuring security, and the border is the main place for efficient 
control of flows. In fact, given the different interests of those who have 
the power of management, borders will assume different functions in 
a process that can be described as a continuum of opening and closing 
borders (Newman, 2006b: 180). 

As a result of political options assumed in the face of different kinds of 
flows, borders play different roles, and are sometimes channels to facili-
tate circulation, and at other times act as barriers to block crossing. If 
this process is concerned with political options, it also concerns the legit-
imacy of such options. If politicians are legitimised to take decisions in 
the political domain, they can face a lack of legitimacy to make choices 
that go beyond it and belong to the domain of security. Consequently, a 
need for a new legitimacy emerges, which can only be provided by the 
securitization process.

When analysing this process, it is important to understand which cri-
teria enable distinction between what is a threat and what is not. The 
Copenhagen School considers that by a “speech act” (Buzan et al. 
1998: 26), i.e. by the simple act of saying it, an issue can be presented 
as an existential threat to a given object: a state, a nation, a religion or 
the survival of a species. As a result, securitization begins with the act of 
saying that there is a threat to security. A securitizing attempt therefore 
takes place with the presentation of an issue as requiring extraordinary 
measures of protection, which are no longer within the domain of nor-
mal politics, but on a higher level at which they have higher priority. 
Securitization is thereby the result of a discursive construction process of 
the threat, which leads to the adoption of extraordinary security meas-
ures to ensure the protection of a given object.

The securitization process needs to present something as a threat, but 
most of all to create the perception of the threat’s existence, regardless 
of whether it is real or not. In this process, the main role is played by the 
securitization actor, an individual with enough power to declare that 
a given object is existentially threatened. This only succeeds when the 
audience accepts the idea that an existential threat really exists (Buzan 
et al., 1998: 27). It is only then, after conquering the audience, that it 
is possible to use extraordinary measures of protection. These measures 
are accepted because they are perceived as necessary in view of a secu-
rity problem, which means that they involve something that cannot be 
solved at the political level where normal matters are solved, but instead 
involve an issue that is located at an exceptional level. The exceptional-
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ity of the answer is hence a result of the exceptionality of the problem. 
Securitization is thus present, for example, when political leaders present 
immigrants as a threat to job security. By doing so, they try to construct 
the perception of a threat that leads the population to agree with 
tougher immigration policies. The threat is therefore an essential ele-
ment in the security analysis.

Security is thus constructed in response to the threat, and aims to draw 
a border line that establishes a protection perimeter surrounding what 
must be protected, keeping the threat out of this ‘territory’. The attempt 
to control flows is often made by means of securitization policies that 
shape borders in order to respond to different types of flows, according 
to the previous political options assumed by the political power, which 
decides what does or does not represent an existential threat to a spe-
cific territory. Through this lens of analysis, it can be seen that borders 
often play an apparently ‘schizophrenic’ role by simultaneously acting as 
free crossing channels for certain kinds of flows, while being impenetra-
ble barriers to others.

Securitization policies play an essential role in shaping borders, since 
they are often the gatekeepers that determine what is and what is not 
allowed to cross the border. Borders currently tend to be as open as 
possible in the presence of desired flows, while they tend to be as insur-
mountable as possible in the face of undesired ones.

Globalization makes state security or personal security more complex, 
since its new realities accelerate people’s movement. 

"The distinction between desirable, lawful and safe movement of people, 
and dangerous, illegal and criminal movement becomes unfathomable, 
[so] states face difficult choices between resorting to more severe control 
over a wide range of civil life, or living with some danger as best you 
can." (Ogata, 2002: 10) 

The individualization of danger led to a new level of demand for the 
capacity of borders to protect, as exemplified by the threat directly associ-
ated with the migration phenomenon. 

The massive flows of people to the borders of the developed countries 
and the increasing difficulty of states in controlling their own borders 
placed border management policies to regain priority on the political 
agenda (Bertozzi, 2008: 1), not only to avoid terrorist attacks but also, 
and in many cases mainly, to protect a given standard of welfare (Geddes, 
2005: 790). In this new context, border controls must be more efficient, 
but also need to be faster, and although they become more complex 
they also must be easily manageable in order to be flexible enough to 
respond to unpredictable situations. The border is therefore confronted 
with dual challenges to which it must find balanced solutions, even if 
sometimes the solutions requested may seem apparently incompatible 
(Bertozzi, 2008: 1-2).

The EU bordering process

Europe is one of the regions in the world where the border concept has 
evolved in a most unusual way. The European Union became a zone of 
free circulation of people and goods - a huge area with a clearly delimited 
external border. Inside this border, however, there is no sovereign state 
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over the whole territory, but instead a group of states that retain a certain 
level of sovereignty over their own territories, while sharing other levels of 
sovereignty over the whole area.

Uncontrolled migrations, weapons and drugs trafficking and terrorism are 
the main threats to security currently identified by the EU, but it is on ir-
regular migration that border controls are focused, as the other problems 
are commonly related to the uncontrolled flows of migrants (Hills, 2006: 
77). The EU identifies major problems in its response to irregular migra-
tion, since it not only poses a potential threat to physical security but also 
represents a problem for EU citizens’ employment and welfare standards. 
The intense external pressure from migrants at European borders is con-
sidered a problem common to all the member states, as all of them are 
affected as origin, transit or destination countries (Geddes, 2005: 790).

Fighting irregular migration is at the top of the EU’s priorities and the 
Union adopted a set of measures in order to increase its control over 
migration, such as using better security procedures on travel documents, 
improving the communications network of member states, and reinforc-
ing cooperation with migrants’ origin countries (Bertozzi, 2008: 7; Koff, 
2006: 12). These policies are a consequence of the idea that a stronger 
external border is the best response to irregular migration, due to the 
fact that irregular migration is considered a major threat. According to 
EU leaders, “the best place to stop illegal immigration, therefore, is at 
the EU’s external borders. These have become doubly important since 
the abolition of internal frontiers - and frontier controls - within the EU” 
(European Commission, 2009: 11-12). Talking about hard borders does 
not mean that these are something that must necessarily take the form 
of a physical blocking structure. Even where there are no walls or fences, 
there can be invisible borders as insurmountable as the border between 
two countries fighting each other (Newman, 2006b: 177).

Furthermore, borders do not have to play their role as barriers exclusively 
at the borderline. There is an increasing tendency towards the remote 
control of borders, in which the instruments for fighting irregular migra-
tion are not only at physical territorial borders but are more expansive 
and efficient, involving the action of various actors, as “supranational 
actors, third countries, and private actors such as truck drivers, ferry 
operators and airlines” (Geddes, 2005: 789). Technological evolution 
and in particular, the use of military technology for border controls, leads 
Peter Andreas to foresee that

"the border fence of the future may include invisible fencing (“vir-
tual fencing”) using nonlethal microwave technology developed by 
the Pentagon that creates burning sensations without actually burning 
the skin, and some border patrol duties may be carried out by video-
equipped (and potentially armed) unmanned dirigibles and robot dune 
buggies. And at ports of entry, new biometric technologies, such as reti-
nal scanning, will be increasingly utilized to identify unwanted entrants." 
(Andreas, 2003a: 91) 

The European borders development process has generated a ‘network 
Europe’ that is open and free, but which goes side by side with a process 
of external border reinforcement without which internal free circulation 
would hardly be possible. As Alice Hills (2006: 67) has noted, “the EU’s 
political vision of a borderless Europe depends on effective border man-
agement”. There is a ‘network Europe’, an area of freedom, which gains 
its legitimacy from European citizens due to representing a promise of 



45Nelson Mateus

“project and promote peacefulness, prosperity and stability” (Laitinen, 
2003b: 21). However, this commitment can only be achieved if security 
from external threats is ensured. The image of a ‘free Europe’ develops 
alongside the image of a ‘Fortress Europe’, as external borders became 
impenetrable in order to avoid potential external threats, and particularly 
migration flows and cross-border crime (Rumford, 2007: 330).

The need to rebalance what a border should block and what it should 
allow access to is felt particularly keenly in the border zones that 
delimit the contact area between the two major blocs of the global 
age: the North and the South. The Mediterranean is one of the world’s 
regions where the North/South encounter is most relevant, and it is 
also an area under major pressure from various contradictions in secu-
ritization policies.

The Mediterranean and migration

In the 1970s, in the wake of the decolonization process, the European 
Community defined a global approach to the relations with the 
Mediterranean Basin States. Realizing that “with the creation of 
European Communities, all Member States became coastal to the 
Mediterranean” (Commission, 1972: 1) was the starting point to 
developing a new approach that aims at creating stability and eco-
nomic development conditions based on cooperation, and also at 
establishing an area of approximation and connection between the 
European Community and the African countries.

A decade later, however, the conclusion was that the ‘global 
approach’ to the Mediterranean had not reached the initial proposed 
goals. The new orientation highlighted the importance of affirming 
Europe as a preferential market for Mediterranean countries, where 
the conditions for establishing strong links between the two parts 
would be created, as well as allowing Mediterranean countries to 
maintain a certain level of economical vitality that would not affect 
their internal social stability (Commission, 1982: 10).

With the Single European Act and the ‘Single Market’ establishment 
process, member states felt the need to reassure their world partners, 
and at the Rhodes European Council, Europe reinforced its commit-
ment on cooperation, refusing to become a closed club (European 
Council, 1988: 11). It is in this context that the Community opened 
a new chapter in its relations with Mediterranean countries in order 
to “support them in their efforts towards cooperation with Europe, 
regional integration and economic development” (European Council, 
1989: 13). Once again, the need to change the policies towards the 
Mediterranean was stressed, as the Community realised that “stabil-
ity and prosperity in the Mediterranean non-member countries are 
key factors in the stability and prosperity of the Community itself […] 
What is at issue is its security in the broadest sense” (Commission, 
1990: 2).

The perception is always that “threats travel more easily over short 
distances than over long ones” (Buzan and Waever, 2003: 45) and as 
a result, the immediate challenges to security are posed by threats at 
regional level. Europe necessarily has a higher level of interaction with 
Mediterranean countries than with other countries. The existing con-
tact between the two sides naturally leads to the creation of common 
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interests, to exploring potential advantages and also to sharing com-
mon burdens. Such closeness often makes the threats faced by one 
state common to its neighbours. Moreover, proximity itself can be a 
source of threat, which makes states fear their neighbours more than 
other distant states (Buzan et al., 1998: 11).

This perspective was translated into policy when in 1992, the Lisbon 
European Council, foreseeing the future developments of the 
Common Foreign and Security Policy, pointed to the Maghreb and the 
Middle East as preferential regions for future joint action. A strategy 
that was justified by the EU’s 

"strong interests both in terms of security and social stability (...) [as] 
the Maghreb is the Union’s southern frontier. Its stability is of impor-
tant common interest to the Union. Population growth, recurrent 
social crises, large-scale migration, and the growth of religious funda-
mentalism and integralism are problems which threaten that stability." 
(European Council, 1992: 20-21)

On the foundations launched at Lisbon, the Euro-Mediterranean 
Partnership project started taking shape in 1994, when the Corfu 
European Council launched the idea of convening a conference to 
be attended by European countries and Mediterranean partners 
(European Council, 1994: 13). Since the beginning of the process, the 
EU has expressed the purpose of focusing the partnership on three 
main aspects: a political and security aspect; an economic and finan-
cial dimension; and a social and human element (European Council, 
1995: 22-23).

Initially known as the Barcelona Process, and re-launched in 2008 
as the Union for the Mediterranean, the process was founded at 
the Barcelona Conference in 1995, which defined a new strategy of 
close cooperation between the EU and the Mediterranean partners, 
a group that included the countries of North Africa and the Middle 
East. The conference’s conclusions were almost identical to the EU’s 
previously stated position at the Cannes European Council (European 
Council, 1995). The three main objectives were to establish an area 
of peace and stability; to create a zone of prosperity; and to develop 
human resources, promote dialogue between cultures and exchanges 
between civil societies (European Commission, 1995).

The European policy for the Mediterranean began a process of suc-
cessive revisions with the presentation of the Common Strategy for 
the Mediterranean (European Council, 2000), the Valencia Action 
Plan (Valencia Action Plan, 2002), and a new set of recommenda-
tions according to the framework established by the “Wider Europe” 
approach (Commission, 2003). The succession of new proposals is 
the result of the difficulty in the first few years regarding the practical 
implementation of the measures agreed at the Barcelona Conference. 

The Barcelona Process evolution developed simultaneously with the 
opening of internal borders in the EU, and the creation of a common 
area of freedom, security and justice. Among the general objectives 
established at the Tampere European Council is that of creating an 
open and secure European Union to European citizens, while reserv-
ing a place “to those whose circumstances lead them justifiably to 
seek access to our territory” (European Council, 1999). The viability 
of a Europe that wants to reach such an objective is dependent on 
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3.	 Frontex is a European agency 
created in 2005 to coordinate the 
management of European Union’s 
external borders. Its main tasks 
include risk analysis, providing assis-
tance to member states on different 
operations related to external bor-
ders, including training national 
border guards, and following up 
relevant developments on border 
surveillance (Council, 2004: 4). The 
creation of this agency can be seen 
as a natural consequence of the 
development of the common area 
of freedom, security and justice, 
but the events of 9/11 and border 
vulnerabilities detected afterwards 
had a decisive impact on the crea-
tion of Frontex (European Council, 
2001: 12).

“a consistent control of external borders” (European Council, 1999) 
allowing efficient management of migration flows, and the fight 
against irregular migration, human trafficking and other forms of 
transboundary crime.

The 9/11 attacks led the EU to realize that the previous “consistent 
control of external borders” (European Council, 1999) was no longer 
sufficient, and it was now necessary to “strengthen controls at exter-
nal borders [and] exercise the utmost vigilance when issuing identity 
documents and residence permits” (Council, 2001). At an emergency 
meeting after the 9/11 attacks, European Justice and Home Affairs 
ministers asked for reinforcement of the control of identification 
documents and for further efforts on cooperation between member 
states, particularly concerning fast and efficient information exchange, 
as well as the coordination of activities. In order to achieve more effi-
cient cooperation, a new set of measures was proposed, including the 
creation of a shared and integrated information system about people 
and goods, able to ensure more security inside the common area of 
free circulation (Bertozzi, 2008: 5-8). Realizing that a “better manage-
ment of Union’s external border controls will help in the fight against 
terrorism, illegal immigration networks and traffic in human being” 
(European Council, 2001: 12), the Laeken European Council paved 
the way for the creation of Frontex,3 the common instrument for 
management of external borders.

This reinforcement of border controls emerged amidst generalized 
shock in western society, as it realized the vulnerability to which it 
was exposed. In this context, political leaders did not have to explain 
to the population the threats that menaced their way of life, as those 
threats had revealed themselves tragically and unquestionably. The 
shock caused by the 9/11 events is in itself a new chapter in a broader 
narrative construction process related with migrations. This narrative 
stresses the threat presented by migrants to their destination commu-
nities’ welfare, in terms of criminality and competition in the labour 
market, for example.There was therefore no need to securitize the 
threats associated to 9/11, since this was already in motion, through 
an institutionalization trend that was only reinforced by the terrorist 
attacks (Buzan et al., 1998: 27).

Such securitization has been recognized by European leaders, on the 
analysis done of EU’s development, recalling the “frequent public calls 
for a greater EU role in justice and security, action against cross-border 
crime, control of migration flows and reception of asylum seekers and 
refugees from far-flung war zones” (European Council, 2001: 20). 
The European Commissioner for Justice and Home Affairs statement is 
even more explicit, justifying the need for an integrated management 
policy of the common border to the ministers of member states:

"Border controls and surveillance have increasingly become one of the 
top priorities of the Union, not only in view of the future enlargement 
of the EU, but also in view of an expected capability to react effective-
ly, in common and at all levels, to the activities of criminal networks in 
general and, last but not least, terrorism. We have to create a feeling 
of mutual trust among Member States and to ensure public confi-
dence among citizens." (Vitorino, 2002)

The need to create trust among citizens mentioned above is based 
on the political elite’s assumption that it must work towards “a true 
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single European area of justice, security and freedom for all the resi-
dents of the Union. That is what our citizens demand, that is what 
third country nationals living in the EU demand and this is what our 
conscience demands” (Vitorino, 2004: 8). The ability to take decisions 
that answer to a lack of feeling of security or to the citizens’ require-
ment of security is precisely the objective of a securitization process. 
By institutionalizing the securitization of certain issues – such as irreg-
ular migration, transboundary trafficking and terrorism - the proper 
environment for the legitimization of a set of measures was created, 
with a clear reinforcement of borders as barriers, and by increasingly 
blocking the access of migrants to the European area.

However, events ended up showing European political leaders that 
a strategy of blocking external access to Europe was not the best 
option for dealing with migration-related problems. On the contrary, 
the political integration of a set of issues and closer cooperation with 
neighbour countries should be options at the table. The repeated 
reports of confrontations between migrants and border authorities, 
as happened at Ceuta and Melilla, and the succession of news stories 
about migrants’ deaths while trying to enter European territory, were 
some of the factors that contributed to the development of public 
awareness regarding, in the words of the European commissioner, the 
“humanitarian tragedy which happens on the Mediterranean on a 
daily basis” (Vitorino, 2004: 6).

The European speech and practical inconsistency in terms of border 
management became increasingly clear. In an editorial, the Wall Street 
Journal, for example, openly criticized the Spanish prime minister Jose 
Luis Zapatero, accusing him of hypocrisy, as “while Spain and much 
Europe condemn Israel for building a security fence on disputed ter-
ritory, the Socialist government in Madrid - which talks grandly of 
an ‘Alliance of Civilizations’ - does exactly the same” (Wall Street 
Journal, 2005). The main argument of the newspaper’s critics is the 
fence surrounding Melilla, a barrier that the Madrid government 
decided to double in height, from three to six meters, in order to stop 
irregular migrants from entering. The need for a political reorienta-
tion on migration-related issues is also highlighted by an International 
Amnesty representative, who states that “the EU and its Member 
States must abandon the illusion that it is possible to stop people with 
ever tougher controls” (euobserver.com, 2006).

The EU therefore faces an extremely complex challenge. First of all, 
because it is becoming almost impossible to establish criteria that are 
both secure and fair in terms of migration flows management, as it is 
impossible to know the intentions of everyone trying to cross the bor-
der. The fact is that among the same group of migrants, there may be 
refugees trying to escape human rights violations or people that are 
just looking for a better life, but there may also be members of inter-
national criminal organizations (European Commission, 2009: 3).

This difficulty is acknowledged by European leaders who assume the 
need for a new orientation. The commissioner Louis Michel says that 
“the only long term and sustainable response to migration pressure 
is not putting more barriers in place, sending people back or selective 
migration policies. The true response is investing massively in develop-
ment” (euobserver.com, 2006). The Global Approach to Migration, 
presented in 2005, is based on the recognition of the “increasing impor-
tance of migration issues for the EU and its Member States and the fact 
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that recent developments have led to mounting public concern in some 
Member States” (European Council, 2005: 2). The relevance of securi-
tization of issues related to migration in the political decision-making 
process is assumed by European leaders when they reflect on the need 
to redirect policies on irregular migration. While establishing these new 
policy guidelines, the European Commission states that

"it is important not to create false or disproportionate expectations in 
the public opinion: The reasons that push third-countries nationals to 
seek to immigrate illegally are so wide and complex that it would be 
unrealistic to believe that illegal immigration flows can be completely 
stopped. Public perception which tends to establish a link between 
some societal problems and illegal immigration should also be taken 
into account." (Commission, 2006: 4)

“Constant and growing expectations from citizens, who wish to see 
concrete results in matters such as cross-border crime and terrorism as 
well as migration” (European Council, 2006: 10) are once again the 
supporting assumptions that precede the presentation of a compre-
hensive European Migration Policy guidelines in 2006, at the Brussels 
European Council.

Migration policy is thus defined by successive steps leading to the 
integration of various policies and partners, and stressing the central 
role to be played by neighbouring countries and the EU’s responsibil-
ity to financially support those countries. This support ranges from 
sponsoring direct migration control policies to sustain a development 
aid network, which seeks to attack the root causes of migration. 
This comprehensive approach does not mean, however, that border 
controls should be lifted but that they are part of a wider strategy 
in which “the EU needs to have its policy in place to react, to take 
advantages of the opportunities mobility can bring while minimising 
the disadvantages that can result” (Vitorino, 2004: 5). By developing 
Frontex and investing in the use of new technologies, the EU wants 
to improve the management of border controls (European Council, 
2006: 12) in order “to protect citizens and infrastructures and reduce 
our vulnerability to attack, including through improved security of 
borders, transport and critical infrastructure” (Council, 2005c: 7). As 
a reaction to successive incidents involving migrants while crossing 
the Mediterranean, the region and the whole African continent are 
defined as priority areas for the development of the new EU’s migra-
tion policy (European Council, 2005: 9-14).

The tenth anniversary of the Euro-Mediterranean Partnership in 2005 
occurred at a time when the EU was trying to integrate a range of 
issues in a coherent manner. The perception is that the ability to 
ensure a common free and safe circulation area depends on efficient 
border controls, able to manage migration flows and to protect the 
territory from the various forms of cross-border crime. However, this 
objective cannot only be attained by the efficiency of European bor-
der controls alone, but depends on the cooperation of the migrants’ 
origin and transit countries, and particularly the countries of North 
Africa. It is in this context that the EU demands a common com-
mitment by Mediterranean countries to a Code of Conduct on 
Countering Terrorism, and advocates the establishment of a fourth 
pillar of the Euro-Mediterranean Partnership: “An area of mutual 
cooperation on migration, social integration, justice, and security” 
(Council, 2005a: 4).
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Both sides’ common interests are invariably presented as the guiding 
criteria of the agreed Five Year Work Programme (Council, 2005a). In 
order to reach the common interest objectives, the document argues 
for borders to be opened to some issues, while for other issues it 
stresses the need for increased and more efficient control of border 
flows. The document demonstrates how securitization policies act as 
essential elements in the political leaders’ decision-making process. It 
is the securitization of different issues that works as the gatekeeper, 
determining what can or cannot cross European borders. The objec-
tive of establishing a free trade area, which means a total openness 
of borders to trade, is a clear example of the role played by secu-
ritization. The free trade area project is just an embodiment of the 
ever-present idea in the cooperation process between the EU and the 
Mediterranean countries that trade is the best means to overcome 
the imbalances between the two Mediterranean shores. Besides the 
free trade area, the document presents other projects pointing to the 
same goal, such as the development of a regional transport infra-
structure network to boost regional trade, and the promotion of an 
Euro-Mediterranean energy-market (Council, 2005b: 5-7).

When it comes to migrations, however, there is no project for creating 
an area of free circulation of people. On the contrary, the objective is 
to improve border controls in order to ensure opportunities for legal 
migration, and at the same time fight illegal migration and cross-
border crime (Council, 2005b: 10-11). The EU and Mediterranean 
countries border control cooperation has been developed and struc-
tured by means of a series of meetings and partnership agreements 
based on the recognition that “illegal or irregular migration cannot 
be addressed by security considerations only but should be based on 
broader development frameworks and on mainstreaming migration in 
development strategies” (European Union, 2006). 

Stressing the importance of an agreement between the two parties on 
these matters has also highlighted the potential threat to security that 
uncontrolled migration flows pose not only to the EU, but also to the 
migration’s origin and transit countries. Migration-related problems 
thus become a key topic in the EU’s relations with its Mediterranean 
partners, as these issues are perceived by the European side as crucial 
to its security. By giving migration a prominent position on its secu-
rity and Mediterranean political agenda, the EU is therefore granting 
migration a central role in the definition of its external borders, as 
analyzed above. 

Conclusion

The challenges faced by borders today seem almost insurmountable, 
since they are requested to play one role and, at the same time, its 
opposite. The fact is that borders appear to be able to meet this chal-
lenge, due to two main factors: first, borders are a social construction, 
and second, they can be easily shaped by securitization policies 
because of their dual nature.

Considering that the apparently more stable and immutable aspect 
of borders - their demarcation - is the result of a social construction 
process, it must be acknowledged their more mutable characteristics 
- the functions they may play - can also arise from a social construc-
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tion process. History, particularly in the last few decades, shows how 
their functions assigned to borders can vary. Assuming different func-
tions is a task that they have revealed shown their ability to perform. 
This ability capacity is also a result of the dual nature of borders that 
makes them particularly suitable for responding to diverse challenges. 
By being simultaneously blocking elements and communication 
channels, borders are naturally predisposed to act as a barrier or a 
connection point.

The challenge faced by borders becomes more complex when they are 
required to simultaneously act as a wall and as a bridge. However, this 
complexity does not come from the incapacity of borders to answer 
to such challenge, but from the paradoxical appearance that borders 
assume in the eyes of those who face them. The fact is that a border 
that is perceived as being incoherent is easily contested.

Securitization policies also play a dual role In this process. For instance 
it is by the securitization of migration that the request for tougher 
border controls on migration flows can be explained, whereas in other 
issues, border controls tend to be as flexible as possible. However, 
this makes the paradoxical appearance of borders mentioned above 
clearer. It is in response to this situation that securitization policies 
play another important role, as they give such borders a coherent 
appearance. 

As a result, the securitization of a certain issue - migrations in our 
analysis - leads public opinion to request extraordinary measures to 
respond to the perceived threat. These extraordinary measures include 
the request of border blocks on a specific border flow, while for flows 
in general, borders are requested to be as open as possible. The Euro-
pean approach to external borders therefore lies in the capacity to 
manage the ability of borders to simultaneously respond in different 
ways to various requests, which in practice leads to different degrees 
of closure or openness, according to the various flows and the per-
ception of threats posed by them. Border policies are thus tools to 
respond to these threats, and migrations are one of them. Migrations 
thus play a central role in the definition of European external borders, 
as the securitization of migrations has a direct and decisive impact on 
shaping such borders. 

The fact is that, as mentioned above, borders ended up by present-
ing themselves as inconsistent and almost ‘schizophrenic’. Through 
securitization, however, this perception is mitigated in the eyes of 
public opinion, which accepts it as a consequence of an extraordinary 
response to a threat, and as such a necessary condition for ensuring 
security.

Securitization policies therefore play a decisive role in the EU bor-
dering process. The securitization of an issue allows the normal 
acceptance of the different and apparently incompatible roles borders 
can perform, when they would be perceived as strange and abnormal 
outside a securitization context. Securitization policies thus enable 
political leaders to draw different borders for different border flows, 
a task protected from any type of response by the securitization proc-
ess. When it comes to deciding what should or should not cross the 
border, in securitization political leaders have a decisive instrument 
that ultimately acts as a gatekeeper. 
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1.	 This is a very simple definition of 
external border, to which we refer 
for the rest of this chapter. For a 
more elaborate discussion of the 
term ‘external border’ in the EU see 
Ceriani, et al. (2008).

2.	 We consider these Northern mem-
ber states to be those countries 
in the EU which are not directly 
situated at the Mediterranean 
frontier of the EU, meaning that 
irregular migrants have to pass 
through another EU country first 
when moving to these countries. 
Examples include Germany, Austria, 
the Netherlands and most of the 
Scandinavian countries.

Introduction

The ongoing process of European integration has brought some funda-
mental changes to border and migration policy in Europe. An important 
step towards the European Single Market was the introduction of the 
Schengen Agreement in 1985, which led to a redefinition of European 
borders in several ways. The most prominent was the abolition of inter-
nal borders between participating member states. However, the aim of 
creating a common market with unrestricted internal mobility of labor 
not only affected EU citizens but also immigrants arriving from outside 
the EU. Immigrants – both regular and irregular– found it much easier 
to move onward from the country of first arrival to anywhere else in 
the EU. The decline in the importance of internal borders therefore 
simultaneously marked the beginning of a new era with respect to the 
external borders of the EU, i.e. those frontiers separating the EU from 
the rest of the world.1 In fact, as Rigo (2005: 7) puts it, the lifting of 
internal borders widened the Range of individuals able to enjoy the 
transnational freedom of movement and so repositioned “national bor-
ders at the external frontier of the Union”.

One consequence of this development is the increasing relevance of 
irregular immigration in political and public debate in many EU member 
states. In particular, countries along the Mediterranean border such as 
Italy, Spain and Malta face numerous attempts to illegally enter these 
countries, and substantial inflows can be observed despite efforts to 
keep borders closed. However, due to the openness of internal bor-
ders, which also reduced the barriers for migrants to move on to more 
Northern (welfare) states,2 irregular migration also affects the remain-
ing EU member states. In fact, recent evidence shows that a reasonable 
proportion of irregular migrants coming to Italy are actually planning to 
head for Germany or Great Britain as their final destination (Chiuri et 
al., 2007).

Surprisingly, there is plenty of evidence indicating a lack of coordina-
tion in enforcing the external border, especially in the Mediterranean 
Sea. One prominent example is the Nautilus initiative coordinated 
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3.	 The FRONTEX agency was intro-
duced in 2005 to coordinate the 
cooperation between EU member 
states in the field of border security. 
For a detailed overview of FRONTEX 
see Carrera (2007), Jorry (2007) and 
http://www.frontex.europa.eu/.

by the EU border agency FRONTEX.3 Initially considered a common 
operation to control the inflow of irregular migrants coming across the 
Mediterranean Sea, it had to be abandoned due to a lack of financial 
solidarity from member states (Lutterbeck, 2008). The lack of coordi-
nation in border management is one example of the EU´s difficulties 
in building a common migration framework. The reasons for these dif-
ficulties are still open to debate. For instance, Lahav (2004) relates the 
problems to a lack of a normative foundation, which is related to the 
conflict between the building processes of a common EU policy on the 
one hand, and the loss of state sovereignty on the other. 

In this article, we analyze the problems in the building process which 
are related to the enforcement of the external border. We argue that 
it is the public good character of border enforcement which prevents 
meeting the normative implications in the area of border manage-
ment. In this constellation, it is individually rational for a (Northern) EU 
member state without relevant external borders to not participate in 
sharing the financial burden related to enforcing the external EU bor-
der, e.g. at the Mediterranean Sea. Likewise, a member state situated 
at the external border has no incentive to take into account positive 
effects of enforcement for other EU member countries when decid-
ing on enforcement. Based on this reasoning, we are in a position to 
answer the normative question of whether the responsibility to enforce 
the external EU border should lie in the hands of the countries at the 
external border, or be in the hands of the EU in a common effort 
(Zapata-Barrero and de Witte, 2007).

Furthermore, we search for policy options to resolve the coordination 
problems of commonly enforcing the external border. Here, we resort 
to the field of mechanism design, which allows us to characterize the 
conditions under which member states voluntarily behave in a wel-
fare-optimizing way, despite the existence of strong incentives to act 
strategically in a decentralized setting. With a socially optimal border 
design, we come closer to a normative definition of external borders 
in the European Union, and we also move towards the European 
Commission’s call for an introduction of a financial burden-sharing 
mechanism for enforcement of the external EU border (European 
Commission, 2002).

The remainder of this chapter is organized as follows. We start by 
introducing a normative benchmark for financing external border 
enforcement from an economist’s perspective in Section 2, arguing 
that in particular strong positive externalities may lead to a sub-opti-
mal level of border enforcement from a European point of view. In 
Section 3, we turn to the institutional setting of border enforcement 
in the EU, showing that for positive rates of onward migration in the 
Schengen Area, border enforcement may be characterized as a public 
good which is best provided on a central EU level. Assuming that no 
central EU governing body responsible for enforcement is likely to be 
established, we consider options for resolving the public good problem 
with measures derived from the field of mechanism design in Section 
4. Finally, Section 5 concludes the main results of this chapter, i.e. a 
lack of direct control of border enforcement through an EU governing 
body, meaning that alternative measures for dealing with the public 
good problem of enforcing the external borders are needed, such as 
the establishment of a mechanism that encourages member states to 
voluntarily contribute to border enforcement.
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4.	 A fundamental work in the field of 
migration and allocative efficiency 
is Sjaastad (1962). An overview of 
this subject can be found in Borjas 
(1994, 1995).

A normative benchmark for financing external border 
enforcement

From an economist’s perspective, the ultimate goal of any market trans-
action and potential government intervention is to maximize welfare, 
which is to be understood as the broadest measure of well-being of an 
individual. Since economic science is rooted in methodological individu-
alism, the individual is the central object of interest, and society is merely 
the aggregation of individuals. A country’s welfare is thereby at its high-
est possible level if any change in the status quo would ultimately lead 
to a reduction of the well-being of at least one citizen. This state of the 
world is called efficient or pareto-optimal.4

According to the First Fundamental Theorem of Welfare Economics, mar-
kets lead to an efficient allocation of goods, i.e. each citizen consumes 
her most preferred bundle of consumption goods, given her budget 
constraint. At the same time, firms produce just the right amount and 
combination of consumption goods (given available resources) that 
help citizens to maximize their welfare. Then, prices are perfect signals 
indicating scarcities and abundance of goods and factors of production. 
However, in order to achieve this efficient state of the world, markets 
must be complete and perfectly competitive, i.e. markets must be able 
to work without restrictions such as externalities, public goods and 
transaction costs. Since these restrictions are particularly relevant when 
discussing the questions related to (financing) external border enforce-
ment, we will turn to them in detail in the following subsections.

Borders as welfare-reducing transaction costs

Let us first consider the case of transaction costs. Efficiency requires that 
as soon prices indicate a scarcity, for example of the production factor 
“labour” in a place, workers immediately move to this place, enter the 
production process and thus create additional production that reduces 
scarcity. Because scarcity follows from consumers’ demands for a certain 
good, additional production makes consumers better off. Although the 
price of labour is reduced on a global scale, society as a whole benefits 
through increased welfare. When a border constitutes a major obstacle 
to labour migration, i.e. when transaction costs are high, this welfare-
improving process is interrupted. Instead of using labour where it is 
most productive, it is used in a place where it turns out to be relatively 
abundant. Efficiency is not achieved.

More specifically, if we consider the world to be one single (labour) mar-
ket, borders lead to an inefficient outcome in the sense that the highest 
global welfare level is not achieved. Under these premises, the human 
rights approach to migration should in fact become irrelevant, because 
it is in the economic self-interest of all agents to keep borders open and 
not to infringe the human rights of the – highly welcomed - immigrants. 
Out-migration from, say, Sub-Saharan Africa to the EU will improve wel-
fare in both regions of the world. However, if this is the case, why do we 
observe the existence of borders and indeed, costly border enforcement? 
Zapata-Barrero (2010), in the first chapter of this volume, provides a 
comprehensive account of several explanations. Certainly, the Hobbesian 
approach comes closest to an economist’s reasoning. In particular, it 
appears that it is in the narrow self-interest of people to join a group 
and enjoy the benefits from it which come mainly from a more peaceful 
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5.	 Note that this approach is not 
limited to effects on income dis-
tributions. It can also be argued 
on several other grounds, such as 
effects on cultural or religious iden-
tity and the homogeneity of the 
domestic population. What mat-
ters is only that citizens perceive 
a reduction in their personal well-
being. Facchini and Mayda (2008) 
find that across countries of diffe-
rent income levels, a majority of 
citizens indeed perceive a reduction 
of well-being with immigration.

living and working, thereby – among other things – providing security 
against a potentially anarchic world outside the group. 

Economically speaking, excluding others by setting up borders has a 
second major advantage, namely the preservation of the status quo, or 
rather status quo income distribution.5 While migration improves over-
all welfare, subgroups in society may nevertheless be harmed because 
the income distribution changes (Borjas, 1999). If on the one hand, the 
immigrants turn out to be substitutes for some individuals in the labour 
market, these individuals will have to accept lower incomes or job losses 
due to fiercer competition. If on the other hand, the immigrants com-
plement factors of production (such as capital owners or high-skilled 
workers when immigrants have a low skill level), these factors benefit. 
In sum, the income distribution is likely to become more unequal. In a 
strict sense, pareto-optimality is no longer achieved because some citi-
zens lose. Having a border is therefore probably preferable to not having 
a border, although aggregate welfare is lower without a border. Only the 
introduction of a mechanism which redistributes from the beneficiaries 
to those who are harmed by migration may lead to unanimous support 
for open borders. While according to the Second Fundamental Theorem 
of Welfare Economics this type of redistribution is a feasible option 
(under certain conditions), from a practical point of view it is uncertain 
that sufficient political support for this measure will be gained.

This leads us to the following conclusion: Standard economic theory sug-
gests avoiding raising transaction costs by setting up – costly to enforce 
– borders. At the same time, preserving the status quo in income distri-
bution is presumably in the narrow self-interest of a majority of citizens, 
as they are potentially harmed (or perceive themselves to be harmed) by 
immigration. Since it is quite difficult to assess whether in fact a majority 
of citizens are harmed by immigration, we deduce from the existence of 
substantial efforts to curb an illegal influx that there is at least a strong 
general interest in (effectively enforced) borders. Obviously, the positive 
(or politico-economic) outcome with respect to border policy interferes 
with the optimal policy from a normative perspective. However, since 
our main interest is in European border policy, in the remainder of this 
paper we will accept that an external EU border exists and will continue 
to exist. We will then consider the question of whether this border is 
enforced in a way that meets a (purely) European normative benchmark. 
This benchmark relates to the welfare-optimal level of enforcement, i.e. 
the question of whether a single EU member state chooses to enforce 
its external border so as to maximize the welfare of the entire EU. By 
arguing that border enforcement resembles a public good and that 
deviations from the welfare optimum are the rule for this reason, the 
following discussion indicates that this is rather unlikely.

Onward migration as externality and border enforcement as 
public good 

Externalities and public goods are the best-known ‘classical’ cases of mar-
ket failure. Again, markets no longer work smoothly. An externality occurs 
when the action of one agent (that is, a single person, a national country’s 
government or an EU institution) positively or negatively affects third par-
ties, which are not directly involved in the transaction. Because this effect 
has no pecuniary effects on the agent, she/he does not take it into account 
when choosing the optimal level of the action. A public good is an extreme 
case of a positive externality, because here the externality is non-excludable 
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6.	 Our concept of border enforce-
ment can also be interpreted in 
a more general way, to include 
those irregular immigrants which 
did not cross the external border 
illegally but overstayed their visas. 
In this case we interpret border 
enforcement as a general policy 
of deterrence which also includes 
measures like repatriation flights, or 
internal enforcement efforts such 
as workplace raids.

7.	 There are some limitations to this 
argument, as we assume it is possi-
ble to aggregate individual welfare 
levels of all EU citizens. According 
to Arrow (1951), this would imply 
unanimous support of these policy 
measures by all 500 million citizens. 

in the sense that it positively affects all other agents in the economy with-
out the possibility of excluding some agents. Again, the agent causing this 
externality, i.e. providing the public good, does not take into account the 
effect on other agents. The agent therefore only compares private costs 
and private benefits when choosing the optimal amount of the public 
good. Given that benefits should clearly be higher at a social level but are 
ignored, we expect an under-provision of the public good. This is because 
from a private perspective, benefits appear relatively low at a given cost 
level such that only a relatively low level of the public good is provided. If 
the social benefit is instead considered for an identical cost situation, the 
socially optimal – and higher – level of the public good is provided.

Let us now consider the case of two countries that are members of a 
federation. One country is assumed to undertake an action which leads 
to some spill-over effect on the other country. More specifically, we may 
assume that one country increases efforts to enforce its external border. 
This reduces the number of (illegal) immigrants in this country. Let us also 
assume that some illegal immigrants always move on (‘spill over’) to the 
second country, which is possible because the internal border between 
the two countries is not enforced. Due to additional enforcement efforts, 
the number of onward migrants is reduced which benefits the second 
country, although this country did not contribute to enforcement in the 
first country. We thus have a typical public-good scenario following from 
a strong positive externality caused by the first country. However, the 
problem is that the first country considers national costs and benefits only 
when choosing the optimal level of enforcement. The effect on the second 
country is completely ignored because no financial compensation from the 
second country is assumed. Social benefits (that is, benefits accruing to 
the entire federation) thus exceed national benefits, leading to a level of 
enforcement that is too low from the federation’s point of view. The alloca-
tion of resources is not efficient under these circumstances.6 

One may ask why the second country does not simply contribute to 
financing the public good of ‘border enforcement’. While the country 
may feel some obligation to do so for reasons beyond pure cost-benefit 
comparisons, standard economic theory provides a baseline argument 
assuming purely rational behaviour in the short run. We will discuss the 
public-good arguments related to the institutional setting of the EU in 
more detail below. Here, we resort to the standard argument first, and 
identify two main problems. First, since no country can be excluded 
from the benefits of additional enforcement (because onward migration 
is reduced anyway) it is rational from a single country’s perspective to 
enjoy the benefits without contributing a financing share. This is typical 
free-rider behaviour, or as Samuelson (1954: 388) puts it, “it is in the 
selfish interest of each person to give false signals, to pretend to have 
less interest in a given collective activity than he really has.” Second, 
the resulting level of public-good provision is too low from a global, i.e. 
European, point of view. This outcome may be characterized as a con-
flict between individual and collective rationality.

In the following sections, it will be our main task to investigate whether 
the EU bordering process fulfils the assumptions of the economic stand-
ard model. It should be borne in mind that we take the existence of 
(enforced) borders for granted (although we will discuss the validity of 
this claim in the following as well), and as such our main focus will be to 
judge whether the EU’s external borders are enforced as to maximize the 
welfare of all EU citizens.7 As we will find that this is not the case, we 
will discuss the possible solutions in some detail. 
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8.	 http: / /ec .europa.eu/ interna l_
market/10years/background_en.htm

9.	 http://europa.eu/legislation_sum-
maries/justice_freedom_security/
free_movement_of_persons_asylum_
immigration/l33020_en.htm

10.	 For more information on Nautilus, 
see the FRONTEX website at http://
www.frontex.europa.eu/examples_
of_accomplished_operati/art6.html

Borders, enforcement, public goods and the EU institu-
tional setting

After having introduced some basic concepts from the field of eco-
nomics to identify situations in which markets fail to achieve a welfare 
maximizing outcome in the previous section, we now turn to the con-
crete scenario of border enforcement in the EU. In this section, we 
therefore focus on the institutional details of the EU bordering process, 
i.e. immigration policy and especially external border management in 
the EU, and analyze how this situation can be characterized with the 
concepts introduced in section 2, i.e. transaction costs, externalities, and 
public goods. 

The Schengen Agreement and its consequences for external bor-
der policy

The concept of borders in the European Union has seen a dramatic 
change over the last 25 years. One cornerstone of the European Single 
Market was the introduction of the Schengen Agreement in 1985, which 
paved the way for free movement of people across EU’s internal borders. 
As argued in Section 2, next to general political goals, an important aim 
of this measure was to improve allocative efficiency and thus increase 
welfare within the EU.8 For the Mediterranean countries, controls at the 
internal borders to the more Northern member states such as Germany 
were eliminated in 1995; and in 1999 the Schengen Acquis was finally 
integrated in the EU framework by the Treaty of Amsterdam.9 

This political step resulted in a redefinition of borders in the EU, because 
the Schengen Agreement not only abolished restrictions to movement 
at internal borders but at the same time meant the genesis of the con-
cept of a common external border (Ceriani et al., 2008). While originally 
designed to facilitate the circulation of EU workers and citizens in the 
common market, this policy had important consequences for regular as 
well as irregular migrants, with the latter being the focus of our analysis. 
Through the abolition of checks and surveillances at the internal bor-
ders, the obstacles for onward migration of people who illegally entered 
at the external border decreased as a by-product (Krieger and Minter, 
2007; Mayr et al., 2009). 

Shortly afterwards, it became obvious that the rules and resources 
devoted to controlling the external border were insufficient to guarantee 
“a homogenous level of security at all the external frontiers” (European 
Commission, 2002: 4) because of differing national implementation 
strategies. The EU’s Mediterranean border in particular seemed vulner-
able. For instance, in 2006 the Maltese president Adami addressed 
the European Parliament, remarking that “Europe urgently needs an 
immigration policy that can deliver a response that offers Europe’s 
trademark solidarity with [...] the countries of first arrival in Europe that 
are unable to deal with this problem on their own.” (Cuschieri, 2007: 
9). Due to its location, Malta is especially prone to irregular migration 
because of the short distance to Libya, where migrants embark when 
crossing the Mediterranean Sea. Hardly surprisingly, Maltese officials 
were very frustrated by the halt of the Nautilus initiative in 2007.10 This 
maritime operation, coordinated by the common EU border agency 
FRONTEX, aimed at reducing the inflow of migrants by controlling the 
waters between Libya and Malta. However, this operation had to be 
abandoned due to a lack of contributions from fellow EU member states 
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11.	 For a classification of the diffe-
rent routes, see https://www.
imap-migration.org/.

12.	 http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:42000A0
922%2802%29:EN:HTML

(Lutterbeck, 2008), leading to the European Commission’s (2008: 4) 
statement that “the participation of Member States remains limited in 
operations involving maritime patrols”.

While the Schengen Agreement aims at facilitating internal regular 
migration within the EU, this option is limited to citizens of EU mem-
ber states. The situation is different for non-EU foreigners who are not 
automatically granted the right to reside in any member state, Usually, 
their residence and work permit – if legal – is restricted to one member 
state only, although they might be allowed to freely travel within the 
EU. Asylum seekers and refugees are formally not even allowed to move 
between member states. However, this remains largely a formal restric-
tion, since surveillance at the internal borders is generally low. With the 
Schengen Agreement and the opening of internal borders, migrants – 
regular or irregular - entering the EU no longer face hardly any obstacles 
in moving to their preferred final destination. The consequences of the 
Schengen Agreement are thus far-reaching. Potential irregular migrants 
now have the option to move onward from a Mediterranean member 
country, which most often serves as the port of first arrival, to more 
Northern member states at considerably lower (transaction) costs than 
before the Schengen Agreement. 

In practical terms, this situation creates strong incentives for potential 
migrants to optimize their transit route to Europe. No longer is it neces-
sary to head directly for the preferred country of final destination, such 
as a Northern welfare state, at the risk of being effectively deterred at its 
external border. Instead, migrants behaving rationally would choose the 
transit route to Europe with the highest probability of success in reach-
ing the shores of the EU. For instance, the Central Mediterranean route, 
starting from Libya, then crossing the Mediterranean Sea and entering 
the EU in Malta or Italy, has recently appeared to be very popular.11 Once 
having entered the EU there, migrants may move on to countries like 
Germany, France or Great Britain. In fact, Chiuri et al. (2007) provide 
evidence – based on a survey of a group of 920 illegal migrants in Italy 
in 2003 – that a considerable proportion of them are indeed planning 
to move onward. When asked about their intended final destination, 75 
percent of the illegal migrants named Italy, 10 percent Germany and 5 
percent France. 

Not only migrants face different incentives under these premises, as both 
Mediterranean and Northern member states’ policy may be affected. 
According to Article 6 of the Schengen Convention,12 the right to con-
trol the external borders lies “within the scope of national powers and 
national law”, which implies that the individual member state is almost 
entirely free to decide on how to enforce checks and surveillance at the 
border. When making this decision, governments are mainly concerned 
about their own citizens’ welfare (regardless of whether the government 
is assumed to be a benevolent social planner or a selfish vote maxi-
mizer), thereby neglecting the effects of enforcement in fellow member 
states. As a result, when the level of enforcement is decided upon 
nationally (or decentrally), it is presumably too low from the perspective 
of the entire union. In addition, border countries might act strategically, 
by choosing a lower level of enforcement in order to increase the pres-
sure on Northern states such Germany or Austria to assume their share 
of border enforcement financing. 

At the same time, because Northern EU member states benefit from the 
enforcement activities of the Mediterranean countries at the external 
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border in the form of reduced onward migration pressure, they become 
more and more reluctant to contribute to enforcement costs. By putting 
the pieces together, it is  easy to identify the inherent coordination 
problem which arises from decentralized decision-making within the 
EU: border countries tend to ignore benefits accruing to other member 
states, and non-border countries have incentives to free-ride on border 
countries’ actions. Together, this leads to a sub-optimally low level of 
border enforcement from the EU perspective. This coordination problem, 
which is ultimately the result of the existence of a strong positive exter-
nality from unilateral border enforcement efforts, is well-known, yet is 
difficult to solve because both types of countries have to agree upon a 
change of the current situation despite very strong incentives for con-
trary behaviour. 

Identifying border enforcement as a public good

In Section 2, we highlighted the possibility that border enforcement 
may be interpreted as a public good. In the previous subsection, we 
also provided information about the specific institutional setting of the 
EU bordering process, thereby identifying an important coordination 
problem which will typically result from the public good character of 
some policy intervention. However, this argument rests on an important 
assumption which needs to be investigated in more detail - namely our 
(implicit) assumption that border enforcement is a public good (and not 
a bad). This distinction relates to the question of whether additional 
border enforcement by reducing the number irregular immigrants in 
fact benefits domestic population in that it removes potential burdens of 
immigration on native population (which should in turn improve domes-
tic welfare). We analyze below whether it is justified to hypothesize that 
border enforcement in fact benefits domestic population.

The good character of border enforcement is not immediately clear as 
one has to weigh up – if they exist – both the negative and positive 
effects of irregular immigration on the native population, as well as 
from a global perspective. The reader should be aware that –we restrict 
the focus of our analysis to the perspective of EU citizens for the rea-
sons discussed in Section 2. Nevertheless, it is important to note that 
at least from a global perspective, enforcing the EU border raises some 
profound human rights concerns (Weinzierl and Lisson, 2007) which 
may ultimately lead to a reduction in global welfare due to substantial 
individual utility losses of non-EU residents unsuccessfully trying to enter 
the EU. The situation on the Southern EU shores in particular has turned 
public attention towards the fate of migrants, desperately trying to climb 
the fences at Ceuta and Melilla or crossing the Atlantic to the Canary 
Islands in dugout canoes, and thereby risking their lives. Although these 
humanitarian concerns are truly justified in the debate concerning EU 
migration policy, it is however reasonable to assume that welfare losses 
outside the EU are on average regarded as less important than potential 
welfare losses within the EU. The EU bordering process can therefore be 
readily considered by analyzing to what extent domestic welfare in the 
EU is affected by irregular immigration, and how border enforcement in 
fact relates to this. 

The relevant literature in this field provides ambiguous evidence con-
cerning the welfare consequences of irregular migration. Some studies, 
of a mostly theoretical nature, (e.g., Hazari and Sgro, 2003; Moy and 
Yip, 2006; Palivos, 2009) indicate a positive effect of illegal immigra-
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13.	 In a broader sense we can also 
argue from the perspective of poli-
tical economics where politicians 
aim to get reelected. In this case it 
suffices that border policy is only 
a symbolic policy (Van der Leun, 
2003) whose main objective is to 
assure the majority in a representa-
tive democracy.

tion on domestic welfare in cases where labour markets are flexible and 
wages can adjust to the influx of irregular migrants as workers. This 
argument is mainly driven by the fact that irregular workers are paid a 
lower wage than regular migrants and native workers, thereby creating 
economic rents for the native population. However, this positive result is 
reversed if labour markets are rigid, for instance, due to the existence of 
a minimum wage. In this case, additional (irregular) workers lead to an 
increase in the unemployment rate among natives (Epstein and Heizler, 
2008). Unfortunately the data situation on illegal immigration in the EU 
is dense, in that there is no empirical work based on large and reliable 
data sets confirming or rejecting the hypothesis that border enforcement 
increases domestic welfare. Most evidence is anecdotal or relates to spe-
cific local or regional phenomena.

As mentioned above, this forces us to resort to an alternative approach. 
In Section 2, we concluded that open borders lead to a minimization of 
transaction costs, thereby maximizing global welfare. At the same time, 
free movements of factors of production including workers may harm 
some countries’ populations, or at least relevant groups in society. In 
this case, it is a rational strategy for a country to create borders in order 
to maintain the existing welfare level. This implies that observing the 
existence of a border is an indication of how free factor mobility is val-
ued by a country. This reasoning goes back to the revealed preferences 
approach by Samuelson (1938) which uses the observed behaviour of 
economic agents such as consumers or voters to deduce the agents’ 
underlying preferences. In our setting, we can obviously conclude from 
observing the restrictions on legal immigration and the efforts to curb 
an illegal influx that – costly – border enforcement does indeed create a 
net benefit for the European host countries.13 

This net benefit of enforcement results from the negative and positive 
consequences of irregular immigration for the host country’s society. 
Regarding the effect on wage rates and employment opportunities 
of natives, empirical studies for the United States find negative, albeit 
small, wage effects of irregular immigration indicating that migrants 
are substitutes for native labour (Winegarden and Khor, 1991; Hanson 
et al., 2002). It appears reasonably justified to transfer these results to 
the context of EU labour markets, especially in view of the fact that 
wage rigidities are generally more relevant here compared to the US. 
However, there are also some studies which come to contrary conclu-
sions (Chiswick, 1988a,b; Card, 1990; Friedberg and Hunt, 1995). This 
is mainly explained by the fact that irregular immigrants tend to work 
in different labour markets than natives, and particularly in (low-skilled) 
services sectors such as catering or cleaning. 

Further welfare effects from irregular immigration arise from the impact 
on the public budget. If irregular immigrants pay less in taxes than they 
consume in public services and transfers, they create a net burden for 
domestic taxpayers. In the EU, irregular immigrants often have access 
to public health care and the education system, thereby using resources 
without contributing the same financing share as natives. Since irregu-
lar immigrants are employed clandestinely, they generally do not pay 
income taxes or social security contributions. For the United States, 
Camarota (2004) finds that irregular immigrants are a net drain on the 
public purse by contributing $16 billion in taxes to the budget in 2002 
while at the same time imposing a cost of $26.3 billion on the federal 
budget. The only comparable studies for the EU are for regular immigra-
tion. Here, Chand and Paldam (2004) and Sinn (2002) point in the same 
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14.	 A peculiarity of the US situation 
is that many irregular immigrants 
are employed with an invalid social 
security number, thereby making 
contributions without receiving 
comparable benefits (Hanson, 
2007). This mitigates the negative 
fiscal impact of irregular migrants 
in the US.

15.	 Another argument for border policy 
as a public good can be derived 
from the so-called securitization 
of border policy approach in the 
EU, which sees immigration poli-
cy mainly as security-motivated 
(Huysmans, 2000). In this case bor-
der enforcement is also a public 
good as it reduces the security 
threat to the EU.

16.	 The terms ‘costs’ and ‘benefits’ are 
somewhat imprecise as economists 
usually argue based on a marginal 
concept, i.e. the optimal allocation 
is achieved whenever marginal 
costs and marginal benefits equali-
ze. This means that the additional 
costs and additional benefits from 
one additional unit of enforcement 
spending should equalize. If mar-
ginal benefits exceed (fall short of) 
marginal costs, an additional unit 
of spending leads to a net gain 
(loss) of welfare. In order to keep 
our argument simple, we refrain 
from using the term ‘marginal’ and 
merely mention cost-benefit com-
parisons.

direction as Camarota.14 Besides the impact of irregular immigration on 
the labour market and on the public budget further effects might occur, 
such as on social stability in the host country. This is because irregular 
immigrants are often perceived as having a higher probability of becom-
ing involved in crime as victims or as felons (Epstein and Weiss, 2010). 
In sum, all these aspects strongly support the hypothesis that border 
enforcement, and thus the reduction of irregular immigration, creates a 
net benefit for the host country’s society. Border enforcement may there-
fore in fact be considered a public good.15

Two potential scenarios: Decentralized vs. centralized border 
enforcement policy

We argued above that active border enforcement policy by a single 
country may be seen as providing a public good for the entire EU due 
to imposing a very strong positive externality through reducing onward 
migration. As public goods and externalities are considered as classical 
types of market failure in the sense of an under-provision of the good 
‘border enforcement’, government intervention may be justified and 
leads to a better allocation (assuming that potential government fail-
ure is not too large). In fact, a well conducted intervention by the state 
may entirely offset the market failure and re-establish Pareto efficiency 
(Pigou, 1932). The question to be answered below is what an optimal 
government intervention would look like.

Let us consider two possible scenarios which will then be compared. 
The first scenario – known as ‘decentralized enforcement policy’ – most 
closely resembles the situation in the EU. Here, as mentioned above, 
border enforcement is a national responsibility, i.e. each country inde-
pendently decides the level of border enforcement, taking into account 
national costs and benefits.16 The second scenario – called ‘centralized 
enforcement policy’ – involves a decision on enforcement policy by a 
central EU governing body which takes into account the interests of all 
EU citizens, i.e. the EU government decides on enforcement spending 
based on the costs and benefits for the entire EU population.

Each country is assumed to have its individual (that is, national) valua-
tion of the good ‘border enforcement’. This valuation of enforcement 
comes from the potential net benefit of border enforcement given that 
enforcement serves to limit the influx of irregular migrants.17 Obviously, 
valuations differ between countries and – recalling that Chiuri et al. 
(2007) find that the majority of irregular migrants in Italy intend to stay 
in the country – border countries tend to have a higher valuation than 
interior countries without relevant external borders (and a relatively 
lower influx of migrants through onward migration). This is because the 
net gain from enforcement is likely to be relatively higher in the border 
country. If there is a priori no coordination between countries and no 
central government exists, the typical under-supply problem is likely to 
arise because the border country ignores benefits to the interior country 
when deciding on the level of external border enforcement based on 
national costs and benefits. Because the chosen level of border enforce-
ment is relatively high due to the border country’s high valuation, the 
interior country will not contribute to financing border enforcement 
at all. From the latter country’s perspective, the level of enforcement 
is sufficiently high to meet its needs given the costs of co-financing 
enforcement. However, the total level of enforcement effort remains low 
due to the free-rider behaviour of this country. 



67Claus-Jochen Haake - Tim Krieger - Steffen Minter 

The picture changes when a centralized decision on border enforce-
ment is considered. Recall from Section 2 that a public good is merely 
an extreme case of a positive externality. This implies that positive 
benefits to other countries are not at all internalized in a decentralized 
decision on border enforcement. There are therefore potential welfare 
gains, which may be reaped when the interior country is taken into 
account. It becomes immediately clear that a central government will 
internalize all benefits, by considering all countries’ and all citizens’ 
interests. In this sense, the outcome must be welfare maximizing 
from the entire Union’s perspective. Compared to the decentralized 
solution, the welfare optimum yields a higher provision of the public 
good ‘border enforcement’. This is because when the costs and ben-
efits of total border enforcement are balanced, i.e. those of a social 
nature, the benefits exceed national benefits for a given cost situa-
tion. Clearly, when benefits per cost unit increase, it is reasonable to 
increase the level of public good provision (at the margin).

This reasoning leads to a simple conclusion: From a welfare perspective 
the centralized (or central-planner) solution is preferable to a decentral-
ized solution because total welfare is higher. The reason is that with 
decentralized decision-making, an under-provision of enforcement 
occurs which is a consequence of the public good character of border 
enforcement. This allows us to answer the normative question of who 
should be responsible for enforcement of the external EU border. Based 
on our normative benchmark, the efficiency point of view, it is clearly a 
central governing body at the EU level. It is important to note that this 
central government has to be completely free of any national interests 
and preferences; its only policy goal must be to maximize the joint wel-
fare of all EU citizens, measured by the sum of all EU citizens’ utilities. 
Today, the EU does not meet the criterion of being entirely devoid of 
national interests with respect to its bordering process. Although border 
policy is decided upon under the ‘double majority rule’, national influ-
ence and the EU member states’ specific interests in this policy field are 
still strong, and it appears rather unlikely that this will change in the 
future. Given the differing interests of the involved countries, EU mem-
ber states will not fully shift responsibility for border policy to the EU. 
And even if they did, whether the central EU governing body would in 
fact refrain from considering some countries’ specific interests remains 
an open question.

In terms of our main argument, this implies that we expect that 
suboptimal border policy will not be overcome under the existing 
institutional rules of the EU in the foreseeable future. If that is the 
case, it seems justified to search for alternative solutions to overcome 
the potential deadlock in the European Council by leaving EU member 
states national discretion over border policy, but nevertheless lead-
ing to an optimal border policy in the sense that externalities are fully 
internalized and the public good ‘border enforcement’ is provided at 
an efficient level. The following section provides an example for this 
type of solution. 

An alternative measure for a better joint border mana-
gement

If a central (EU) government in the sense stated above does not exist, 
one wonders whether an outcome which mimics the central-planner 
solution may be achieved by other means. The solution we propose rests 
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17.	 Whether border enforcement 
really decreases the inflow of irre-
gular migrants is to some degree 
open to debate (for an overview, 
see Gathman, 2008). However, 
Gathman empirically finds that 
enforcement of the US-Mexican 
border increases the costs and 
duration of crossing illegally the 
border.

18.	 Assume that border enforcement 
(via a transfer to the border coun-
try) exceeds (at the margin) the 
perceived cost in the interior coun-
try. It is thus ‘cheaper’ to have some 
illegal immigrants in the country 
than to give a high transfer to the 
border country than to drive down 
illegal (onward) migration further 
towards zero.

on the rather complex economic concept of mechanism design, and 
will be developed step by step below. In a first step, we will investigate 
whether direct transfer payments (so-called side payments) between 
member states help to solve the problem of under-provision. We show 
that from a theoretical perspective this is possible, but from a practi-
cal point of view the concept does not appear to be implementable, 
because of a lack of voluntary participation, particularly by member 
states who turn out to be net payers. Nevertheless, the idea of achieving 
an optimal solution through transfer payments is an important starting 
point for setting up – in our second step – a more demanding scheme 
(or mechanism) which then induces member states to even voluntarily 
pay their share in enforcement costs. 

The role of transfer payments in achieving efficient border enfor-
cement

Let us first consider first an interior country, such as Germany, and 
a border country, say Italy, between which some onward migration 
takes place. Let us further assume that the interior country makes 
a payment to the border country which is conditional upon onward 
migration: if few illegal migrants enter Germany, Italy will receive a 
high payment and vice versa. This transfer payment will immediately 
change the decision of the border country. From the border country’s 
perspective, tightening costly border controls will increase national 
welfare due to the transfer received. Ceteris paribus, a higher level 
of border enforcement will be chosen because Italy now internalizes 
– partly or fully (depending on the transfer level) – the external effect 
on Germany. 

If the transfer payment is chosen appropriately, the welfare optimal 
level of enforcement from both countries’ (and thus the federation’s) 
perspective may in fact be achieved. There is therefore an alterna-
tive to centralized decision-making that allows national sovereignty in 
migration policy and border management to be retained. However, a 
successful implementation of a transfer system does not appear to be 
very likely. This is because transfer payments are optimal only when 
they are based on each country’s valuation of irregular migration. For 
instance, given the costs of illegal migration, a country like Germany 
should be willing to spend on securing the Italian external border just 
up to this cost level, and as a result, the maximum transfer from the 
interior to the border country is determined by the cost of illegal migra-
tion in the interior country18. However, there is clearly a strategic aspect 
involved in this argument. Transfer payments are costly to interior coun-
tries, which ceteris paribus implies a welfare loss. It may therefore be 
a reasonable strategy to save on transfers and free-ride on the border 
countries’ enforcement efforts by not revealing true preferences and the 
true willingness to pay. Since most illegal migrants stay in the country, 
Italy prefers rather strict border enforcement anyway, which is possibly 
acceptable for Germany when the country can substantially save on 
transfers to Italy. Germany then simply claims not to have any inter-
est in border enforcement at all (the announced willingness to pay is 
technically zero), leaving Italy financing border enforcement alone. The 
sub-optimal under-provision of the public good ‘border enforcement’ 
continues to exist because the interior country does not contribute to 
border enforcement.



69Claus-Jochen Haake - Tim Krieger - Steffen Minter 

A simple mechanism for implementing voluntary optimal transfers 

The general idea of mechanism design and its application to the EU

It appears that – except for the strategic aspect involved – transfer 
payments may be an appropriate solution to resolve the coordination 
failure discussed above. Under these premises, it remains to be clarified 
whether it may also be possible to circumvent the problem of strategic 
behaviour as well. More specifically, one may ask whether it would be 
possible to induce all countries to truthfully reveal their preferences for 
border enforcement. Transfer payments would then be conditioned on 
the willingness to pay of each country and the welfare optimum would 
be re-established. In other words, given national cost-benefit considera-
tions, a border country like Germany would then not only come up with 
a ‘correct’ and truthfully stated transfer payment to Italy, but Germany 
would also effectively transfer the money without hesitation. As a con-
sequence, Italy would choose the optimal level of border enforcement 
which guarantees the welfare-maximizing number of illegal immigrants 
to the Union.

In order to deal with the challenge of inducing individuals or countries 
to behave optimally, although they have a strong incentive not to do so, 
economists have put forward the idea of mechanism design. Mechanism 
design “provides an analytical framework for the design of institutions 
with emphasis on the problem of incentives” (Maskin and Sjöström, 
2002), where a mechanism is defined as “an institution with rules gov-
erning the procedure for making a collective choice” (Mas-Colell et al., 
1995: 866). Consequently, in our case a mechanism is simply a set of 
rules interior and border countries follow when it comes to enforcing 
the external EU border. Ideally, the mechanism is set up in a way that 
any problematic incentives, such as understating national preferences to 
free-ride on some other country’s actions, do not play any role in border 
policy. In fact, the rules should even be designed such as to have coun-
tries behave in this way completely voluntarily. It should be obvious from 
the start that setting up a mechanism which fulfils all these desirable 
properties may not be a simple task, and that there may even be situa-
tions in which it turns out to be impossible to find a functioning set of 
rules. Nevertheless, mechanism design appears to be a fruitful avenue 
for thinking about directions where future policy-making with respect to 
the EU bordering process could head. 

Given that neither a social-planner solution at the (supranational) EU 
level nor policy coordination or harmonization (in the European Council) 
appears to be feasible in the foreseeable future, we are in search of a 
new, alternative institutional setting for border management at the EU 
level. We will show below that – from a theoretical perspective – mecha-
nism design will in fact ultimately lead to such an alternative institutional 
setting. In this framework, the EU will act as a moderator rather than an 
active player. Its only task will be to introduce and supervise a mecha-
nism in which all member states truthfully state their preferences for 
external border enforcement, because untruthful behaviour will be 
punished through the mechanism itself, thereby leading to a reduced 
welfare level. Such a well-specified mechanism is superior to all solutions 
discussed above, in particular given that most countries are very reluc-
tant to transfer responsibilities in the field of border policy entirely to the 
EU level.
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19.	 http://europa.eu/scadplus/glossary/
open_method_coordination_en.htm

A moderating role of the EU is clearly not an entirely new concept. When 
it comes to Council decisions, the Commission has already tried to act as 
a moderator in the past, bringing together member states’ differing inter-
ests, but the role of the Commission in Council decisions should not be 
overestimated. The Council is the decision-making body of the member 
states in the first instance. A more appropriate forum for EU’s involvement 
as a moderator has been the so called “open method of co-ordination” 
(OMC) which is part of the Lisbon strategy. The OMC is a ‘soft law’ frame-
work for cooperation between the member states with the Commission’s 
role being limited to surveillance and moderation. Its main goal is to direct 
national policies towards certain common objectives, which also include 
immigration policy (Caviedes, 2004). Its measures are binding on the 
member states in varying degrees, but never take the form of directives, 
regulations or decisions.19 We will investigate below which moderating 
role the EU has to play precisely under the OMC framework or some other 
institutional framework, which would have to be reintroduced in order to 
serve the purpose of running a mechanism for border policy. 

Our discussion of mechanism design in the context of EU immigration 
policy is not a purely academic exercise. The relevance of mechanism 
design is underlined by several statements from official EU bodies which 
call for the introduction of mechanisms in the field of immigration policy 
and especially border management. For instance, in a communication 
in the aftermath of the EU Council meeting in Laeken in 2001, the EU 
Commission proposed the introduction of a “financial burden-sharing 
mechanism between the Member States” (European Commission, 2002: 
19). This idea was taken up again by the European Council which asked 
for an “assessment of the different options concerning burden-sharing 
for the Member States” (Council of the European Union, 2002: 27) 
which points into the same direction.

Designing a mechanism for a common border management

The economic literature on ‘mechanism design’ has suggested many dif-
ferent mechanisms for implementing the optimal level of a public good. 
From a researcher’s perspective, the main and most difficult task is to 
choose an appropriate mechanism from among all those available. Since 
explaining the selection procedure is beyond the scope of this chapter, 
we refer to Haake et al. (2010a, 2010b) for detailed information and 
for the specific results of the selection process. Here, we only provide 
a rather general discussion of the consequences of the implementa-
tion and the working of a mechanism in the EU bordering process. To 
simplify matters, we resort to the two most general and most accessible 
(but still theoretically and practically demanding) mechanisms available, 
the Vickrey-Clarke-Groves (VCG) mechanism (Vickrey, 1961; Clarke, 
1971; Groves, 1973) and the expected externality mechanism (Arrow, 
1979; d’Aspremont and Gerard-Varet, 1979), of which the latter most 
closely resembles the situation in the EU. Most importantly, however, 
both mechanisms ensure an efficient provision of the public good, i.e. 
the level of the public good maximizes welfare in the federation.

Whether a country is severely harmed, slightly harmed or even positively 
affected by illegal immigration is in general hard to judge for a fellow 
member country of a federation. This allows a country to understate (or 
overstate, respectively) its preference for external border enforcement. In 
fact, it is a rational strategy to understate the preference (that is, to report 
untruthfully a low preference) if otherwise a country has to contribute to 
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financing border enforcement when it would be more cost efficient to 
free-ride on some other country’s enforcement spending. The central idea 
of the VCG mechanism is now to induce the single member countries to 
voluntarily truthfully report their preferences for enforcement spending, 
irrespective of the reports or announcements of all other countries. A suc-
cessful mechanism achieves this goal by modifying the incentive structure 
for each member state, by introducing transfer payments between the 
member states conditional on their reports of preferences to the mod-
erator of the mechanism (which is a central EU institution, e.g. within the 
OMC process). The incentive structure is thereby revised and – although 
countries act selfishly by only maximizing individual welfare– the structure 
of transfer payments leads to a socially optimal result from the perspective 
of the entire union.

More specifically, this goal may be achieved when the VCG mechanism 
is applied to EU border management as follows. At the outset, member 
countries such as Germany, Austria, Italy or Spain are aware of their 
own preferences or valuations with respect to enforcement, but they do 
not know how their fellow member countries’ value irregular immigra-
tion and enforcement efforts (we say that this information is ‘private’ 
for each single country). Furthermore, even the central EU moderator 
does not have complete information on this. In order to implement 
the new mechanism the EU moderator then sets a certain cost sharing 
rule for the direct costs of enforcement. For instance, given the existing 
information problems, the moderator could suggest having an equal 
cost sharing rule, with every member state paying the same amount of 
money to a central border enforcement fund.

In the next step, it is assumed that the moderator asks the member states 
to report their willingness to contribute to (that is, their preference for) 
enforcement. The moderator may also implement additional (transfer) 
payments or transfers, respectively, for each country conditional on the 
country’s report. In the final stage, the moderator chooses – based on the 
countries’ reports – the amount of resources devoted to enforcement, and 
countries make their payments according to the mechanism. Obviously, the 
most relevant part here is the proper design of the conditional payments, 
which we will now investigate in more detail. Consider for a moment 
that there are no such additional payments and transfers. Each country 
thus compares its contribution share to the central border enforcement 
fund with its valuation of illegal migration and border enforcement. If the 
former exceeds (falls short of) the latter, it is perfectly rational to understate 
(overstate) the country’s valuation, because reporting a low (high) valuation 
may help to keep total spending of the federation on border enforcement 
at a low (high) level. Given a certain cost-sharing rule, a country conse-
quently understates the valuation in order to keep total spending, and thus 
its own contribution, low. This is the free-rider behaviour one might expect 
to occur, at least in some interior countries such as Germany or Austria. 
Overstating preferences is a reasonable strategy if there is a strong interest 
in enforcement efforts and if the cost-sharing rule helps to shift substantial 
parts of the financial burden to other countries. 

How the VCG mechanism affects the payment and incentive struc-
ture of a single country

We can now finally turn to the question of how the VCG mechanism is 
able to affect the incentives of all member states in the desired fashion. 
In general, the existence of the additional payments and transfers in the 
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20.	 At least it will not decrease (when 
the country reports a zero willing-
ness to pay nothing will change).

21.	 This follows from the standard 
assumption of decreasing margi-
nal benefits in economics. When 
few resources have been spent on 
enforcement the effect of additio-
nal spending is substantial, e.g., 
setting up maritime control system 
for the first time leads to a large 
improvement in surveillance. If there 
are already 30 coastguard vessels 
cruising in the Street of Gibraltar, 
the 31st vessel will hardly improve 
surveillance successes further. 

VCG mechanism just balances the incentives to behave strategically. 
Knowing the structure of the mechanism in advance, the countries per-
fectly internalize the spill-over effects of border enforcement through 
reduced onward migration. Only through the additional payments and 
transfers truthful reports by all countries are therefore guaranteed. The 
total payments of each country then compromise two components: 
first, a cost share on border enforcement (for instance, an equal share 
for each country); second, a payment or transfer which only affects the 
incentive structure for each country and guarantees that each country 
reports truthfully its preferences on enforcement.

This leads us to the interesting question of how the VCG mechanism man-
ages to set-up an efficient incentive structure. The starting point for our 
argument is to consider a (hypothetical) situation in which all countries 
except one have already reported their preferences for enforcement to the 
EU moderator. Some countries report a positive willingness to pay, while 
others may state – possibly untruthfully –a zero preference. Based on these 
reports, the moderator does a simple counting exercise to calculate the 
sum of (marginal) benefits to this group of countries and compares it to 
the (marginal) costs of border enforcement. This comparison (known in 
the literature as the Samuelson Rule) yields the welfare maximum for the 
group of countries. However, one country’s willingness to pay has not yet 
been considered, and we would like to see what happens if the final coun-
try enters the stage and announces its willingness to pay. 

Obviously, an additional report changes the sum of benefits for the federa-
tion, making it necessary to revise the calculations based on the Samuelson 
Rule. The welfare optimal level of enforcement has to be adjusted. 
Adding the last country now has two consequences: first, spending on 
border enforcement will increase.20 However, the increase per country is 
likely to have a small welfare impact because additional resources spend on 
enforcement are less effective when a major enforcement system already 
exists.21 Second, the higher optimal overall level of enforcement is to be 
financed by all countries due to the implemented cost-sharing rule. One 
can easily show in a fully-fledged economic model that – in sum – the 
additional costs exceed the additional benefits, such that adding the last 
country imposes a welfare loss on all other countries. The VCG mechanism 
then imposes a simple rule for the additional payments: the payments of 
the last country must precisely equal the additional costs inflicted on all 
other countries. This implies that when reporting its preferences, the last 
country has to internalize the costs it imposes on all other countries. It is 
important to note that the VCG mechanism assumes that all countries 
report simultaneously and that the necessary calculation for the ‘last’ coun-
try can thus be conducted for each single member state of the federation. 
A respective additional payment which covers the additional costs can 
therefore be determined for each country. 

Having clarified the payment structure of the mechanism, we can now 
turn to the incentive structure of the mechanism and ask whether a 
country will truthfully report its preferences knowing the structure of the 
mechanism. This is indeed the case, because under- or over-reporting 
of preferences directly interferes with a country’s welfare optimum. 
For instance, the in case of under-stating preferences, the last country 
will simply experience a lower net benefit. This is because the under-
reporting country will immediately be punished through the mechanism. 
Total enforcement spending is too low at given costs due to the untruth-
fully reported low willingness to pay. This inflicts additional costs on 
the remaining member states, and according to the mechanism the 
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22.	 For this reason, the process is called 
‘implementation in Bayes-Nash 
equilibrium’.

under-reporting country has to come up with these costs. An analogous 
argument holds for the case of over-reporting, such that an untruthful 
report is in any case not in a country’s self-interest. 

While a gratifying feature of the VCG mechanism is the characteristic 
that countries report truthfully regardless of the behaviour of all other 
countries (a so-called ‘implementation in dominant strategies’), this 
comes at the cost that only a few mechanisms, i.e. combinations of 
efficient enforcement levels and payments, can be implemented. More 
specifically, it can be shown that only mechanisms which do not balance 
the budget can be implemented. This means that either some outside 
source of financing is needed, or that an amount of money is left over 
which needs to be distributed among the member countries at the risk 
of affecting the incentive structure indirectly. It is this shortcoming of 
the VCG mechanism which leads us to turn to the expected externality 
mechanism in the following section, as it avoids this problem. 

The expected externality mechanism as a more appropriate alter-
native to the VCG mechanism

The main advantage of the expected externality mechanism is the 
fact that this mechanism uses a less demanding equilibrium concept 
compared to the VCG mechanism. As mentioned above, the latter 
mechanism assumes truth-telling to be a dominant strategy for each 
country, i.e. a country’s report is completely independent of any other 
country’s report. For instance, Germany (and any other EU member 
state) announces its true willingness to pay regardless of whether, say, 
Austria reports its preference truthfully or not. Without turning to the 
details, we can say that technically it is rather difficult to achieve this 
outcome in a theoretical model. While otherwise being very similar to 
the VCG mechanism (and as such we do not present any details here), 
the expected externality mechanism assumes a much simpler equilibrium 
concept. Here, it suffices that countries tell the truth whenever the other 
countries also report honestly. This means that –again assuming incom-
plete information about other countries’ preferences – each country 
then has to form an expectation about the characteristic of its fellow 
member states.22 For instance, Germany might assume that Austria has 
either a high or low preference for enforcement spending, with a prob-
ability of 50 percent each. 

How do VCG and expected externality mechanism compare, and why 
is the latter more appropriate for describing the situation in the EU? 
Loosely speaking, the expected externality mechanism demands some-
what more complex computing in practical implementation. At the 
same time, it offers a larger number of efficient and implementable 
mechanisms compared to the VCG mechanism, i.e. there is more chance 
of actually finding an applicable and workable set of rules for govern-
ing the EU bordering process. Furthermore, the expected externality 
mechanism succeeds in balancing the budget of all transfer payments, 
i.e. neither is an outside source of financing needed, nor does the 
mechanism leave a surplus of money of which the distribution may 
bias incentives. In practical terms, this is a major advantage, because a 
fund set up at central EU level for collecting financial means for border 
enforcement runs neither a deficit nor a surplus. 

The payments of the mechanism are specified as to internalize the 
expected externality that a country inflicts on all other countries by 
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reporting its preferences, or as Emons (1994: 485) puts it: “each agent 
is essentially paid the expected value of the other agents’ net surpluses 
conditional on her own report”. The mechanism therefore induces each 
country to help maximise joint welfare by its decision on what to report, 
thereby having no incentive to misreport its preferences. As well as these 
positive properties, the expected externality mechanism has a potentially 
severe shortcoming, as it does not under all circumstances guarantee 
that all agents have an incentive to participate voluntarily. One or more 
countries may thus be worse off when participating in the mechanism 
compared to not participating. This may be due to a relatively high 
transfer payment or preferences for the public good which diverge 
significantly from the commonly chosen level. In this case, the central 
moderator would in fact need coercive power to force every agent to 
participate. However, this would lead us back to a centralized EU immi-
gration policy with a strong supranational governing body - something 
that we actually tried to avoid in our argument. Nevertheless, mecha-
nism design appears as a promising research topic because as well as 
the VCG and the expected externality mechanism, there are several 
other classes of mechanisms which may not only guarantee the efficient 
provision of enforcement but also the voluntary participation of all the 
affected member countries. It will be the main task of future research to 
single out the best fitting mechanism for the EU bordering process, 

Conclusions

Despite years of discussion, the difficulties in introducing a comprehen-
sive and integrated border management policy in the European Union 
persist. This volume and the Migration-Border framework see the lack of 
a normative foundation as being at the roots of this problem. In this chap-
ter, we have contributed to this discussion by setting up an economists’ 
framework with a focus on border policy aiming at maximizing social wel-
fare from an EU perspective. The revealed preferences approach suggests 
that the existence of external borders with a relevant level of enforcement 
may be seen as a consequence of a country’s or society’s (possibly the 
EU’s) interest in avoiding welfare losses through immigration, e.g. through 
changes of the status quo (income distribution). However, border enforce-
ment appears to be relatively unsuccessful in light of the current debate 
on immigration and there seems – given the continuing quarrel about 
these questions – to be little interest in changing this situation. This is even 
more surprising as, effectively, “immigrants reconstruct the EU as a politi-
cal community by entering irregularly and travelling within the borderless 
Schengen territory” (Zapata-Barrero and de Witte, 2007: 90), but member 
states tend to follow their narrow self-interest rather than developing a 
European border policy.

The deeper reason for this situation brings us back to the important nor-
mative question arising from the introduction of the issue of who should 
be responsible for enforcement activities at the frontier: each member 
state with an external border, or the entire EU? 

Throughout this chapter, we have argued that enforcement of external 
borders may be characterized as a public good. Since the introduction of 
the Schengen Agreement reduced internal barriers to mobility, onward 
migration of irregular migrants has become a more significant problem. At 
the same time, this implies an increasing relevance of the external border, 
with positive effects of enforcement spilling over to interior EU countries 
through reduced onward migration. In this constellation, a coordination 
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problem arises because countries situated directly at the external frontier 
do not take into account the positive effects for fellow member countries 
when deciding on the level of enforcement. The interior countries such as 
Germany, Austria and the Netherlands benefit from enforcement activities 
even if they do not contribute a financing share. In consequence, the level 
of border enforcement may turn out to be sub-optimal from the perspec-
tive of the entire union. We therefore argue that the responsibility for 
enforcement of the external EU border should lie in the hands of the entire 
EU, in order to guarantee a coordinated policy on enforcement.

Since we do not expect that the supranational EU level will be granted 
the right of direct control of border policy by the member states, we 
considered alternative frameworks potentially allowing for welfare opti-
mal enforcement efforts. The field of mechanism design turns out to 
offer interesting solutions to the pending problems of non-coordinated 
policies on border enforcement, thereby suggesting institutional settings 
that render the need for coercion in EU border management redundant. 
In an environment of incomplete information about preferences for bor-
der enforcement these measures serve to elicit the true preferences of 
each member state, based on which a welfare optimal level of enforce-
ment for the entire Union may be determined. This feature makes 
the mechanism especially attractive in the light of the reluctance of 
non-Mediterranean EU member states to contribute to enforcing the 
Mediterranean border. Based on this idea of the mechanism, a balanced 
EU enforcement fund may be introduced with payments and transfers 
that internalize possible externalities. Here, the EU will play the role of 
a moderator, setting up the mechanism and helping to determine the 
optimal payment structure to and from the fund. 
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1.	 Directive 2008/115/EC of the 
European Parliament and of the 
Council of 16 December 2008 on 
common standards and procedu-
res in Member States for returning 
illegally staying third-country natio-
nals, OJ 2008 L 348/98. The United 
Kingdom, Ireland and Denmark are 
not bound by this Directive or sub-
ject to its application.

2.	 The Directive uses the term ille-
gal migration when referring 
to third-country nationals who 
do not have a right to stay in 
the European Union. I prefer to 
label it irregular or undocumen-
ted migration, in line with other 
international organizations such as 
the Council of Europe. This termi-
nology has also been encouraged 
by the European Parliament. See 
European Parliament Resolution 
of 14 January 2009 on the situa-
tion of fundamental rights in the 
European Union 2004-2008 (P6_
TA-PROV(2009)0019).

3.	 These conditions are enshrined 
in Article 5 of Regulation (EC) No 
562/2006 establishing a Community 
Code on the rules governing the 
movement of persons across bor-
ders (Schengen Borders Code), OJ 
2006 L 105/1.

4.	 See for example Recital 5 of 
Counci l  Regulat ion (EC)  No 
2007/2004 of 26 October 2004, 
establishing a European Agency for 
the Management of Operational 
Cooperation at the External Borders 
(FRONTEX) of the Member States 
of the European Union, OJ 2004 L 
349/1.

Introduction

This chapter looks at the different ways in which Spain and Italy are deal-
ing with irregular migration, especially by means of the implementation 
of Directive 2008/115, the so-called Returns Directive, which was adopt-
ed by the European Parliament and Council at the end of 2008.1

There is an obvious link between the management of irregular immigra-
tion and the border. In fact, the subject matter of the Directive, according 
to its first Article, is to set out common standards and procedures in 
order to return illegally staying third-country nationals,2 which are those 
who do not fulfil, or no longer fulfil the conditions to cross the European 
Union’s (EU) border.3 

The control of the movement of people in the EU does not only take 
place at what we may label as territorial borders (Geddes, 2005), which 
have seen their significance reduced, but also away from those territorial 
borders through “remote controls” and afterwards with “internal con-
trols” (Guiraudon, 2003; 191; Anderson and Bigo, 2003; 19; Crowley, 
2003). The place where the border is physically located therefore varies 
(Guild, 2001). This has a relationship with irregular migration, as the 
intensification of the EU’s territorial borders has been proven not to lead 
to a decrease in the number of undocumented migrants (Spijkerboer, 
2007). That is why the EU considers that the effective control of the 
external borders includes the return of third-country nationals who 
are irregularly present in a Member State.4 In other words, “border 
management is tightly linked to internal control practices that aim to 
detect irregular migrants who reside in the country” (Clandestino, 2009; 
124). As a consequence, the surveillance of migration includes “remote 
controls” through visa regimes and carrier sanctions (Guild, 2003; 
Guiraudon, 2003) and as mentioned above, internal ones (Bigo, 2004). 
In this paper, I am interested in this latter kind of controls once the third-
country national is already inside the EU.

According to Groenendijk and Guild, “borders define territories within 
which identities and orders are described and delineated” (Groenendijk 
and Guild, 2003; 1). Member States use entry controls to establish a 
difference between those who may cross the border and have a right 
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5.	 A third option that a country might 
have is to tolerate or not enforce 
the expulsion of an undocumen-
ted third-country national (Guild, 
2004).

to enter, and those who do not (Schuster and Solomos, 2002; 48) and, 
in fact, they have considered the need to strengthen their external 
border in the absence of an internal one (Van Selm, 2005; 13, Zapata-
Barrero, 2010). Once the controls at the territorial border have failed 
and an irregular migrant population is present within the State, there 
are two main options for a country.5 On the one hand, it may use 
regularization procedures (Regine, 2009). On the other, it may resort 
to deportation, which is sometimes considered to be a demonstration 
of what is alleged to be effective governance (Vollmer, 2009; 2). 

The Returns Directive is the subject of this chapter, as it harmonizes this 
latter step when the territorial border controls have failed or have been 
circumvented, by establishing common standards and procedures for 
expelling irregularly staying third-country nationals. The way in which 
Member States implement the Directive sends a clear signal of their 
understanding of the relationship between the border, understood 
broadly as the place where controls take place (Guild, 2001), and the 
rights of undocumented migrants.

In order to get a clear picture of this complex issue, this chapter propos-
es the following. First, in section 2, I will briefly analyze the background 
to the adoption of the Returns Directive, paying special attention to 
how the EU has understood the issue since it obtained a competence to 
regulate immigration and borders with the entry into force of the Treaty 
of Amsterdam in 1999. Second, in section 3, I will scrutinize the content 
of the Returns Directive, paying special attention to three key provisions: 
the period of voluntary return, the imposition of a re-entry ban and the 
possibility of detention. Following this, section 4 looks at the way in 
which two Member States, namely Spain and Italy, are implementing 
these provisions. Member States have until December 2010 to imple-
ment the Directive within their national legislation. These two countries 
have been chosen because despite their similarities, they have taken a 
very different approach in the implementation of the Directive, as will 
be seen below in Section 4. This different approach is a clear example 
of their divergent understanding of the relationship between the border 
and irregular immigration. Finally, section 5 of the chapter offers some 
conclusions related to the Migration-Border framework of this volume, 
and tries to discuss how the Directive can contribute to the definition of 
the approach to building the EU’s external border.

The adoption of the Returns Directive

Irregular or undocumented migration in the EU is a multifaceted phe-
nomenon. Its complexity arises from the fact that irregular migrants are 
a amazingly heterogeneous category (Guild, 2004) which raises ques-
tions about the adequacy of measures to deal with it without addressing 
its various intricacies (Düvell, 2009). Irregular migration has also been 
highly politicized, both at a national and EU level, with recurrent rheto-
ric depicting it as an invasion (Mitsilegas, 2004; 28). This politicization 
has in some cases led to its criminalization (Cholewinsky, 2007), as in 
the Italian case which will be analyzed below (Merlino, 2009; Urrutia 
Arestizábal, 2009). This politicization does not correspond to the impor-
tance in the number of irregular migrants since, according to the most 
reliable statistics, there were only between 1.9 and 3.8 million in 2008, 
which only represented between 0.39 and 0.77% of the total popula-
tion of the EU (Kovacheva and Vogel, 2009; 10).
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6.	 It was allocated by a Council 
Decision (OJ 1999 L 176/17) which 
was published in September 2000 
(OJ 2000 L 239).

The EU’s territorial border is linked to irregular immigration in two con-
tradictory ways. On the one hand, irregularity only exists until the person 
crosses the border. As a result, a third-country national whose tourist 
permit is about to expire and who does not need a visa in order to enter 
into the EU may cross the border and come back into the Schengen 
area for a further three-month period. The border becomes the solution 
to the prospect of irregularity. However, on the other hand, the border 
may also become a prison for the irregular migrant who cannot leave, 
as it would be very difficult to cross the border back again into the EU. 
In fact, most irregular migrants enter legally and then overstay their visa 
permits (Düvell, 2006; 234). 

The EU only obtained a clear-cut competence to regulate immigration 
issues in 1999 with the entry into force of the Amsterdam Treaty. Before 
that, immigration was mainly dealt individually by the Member States, or 
in a coordinated fashion at an inter-governmental level. The Amsterdam 
Treaty also gave the Community competence on the management of 
the external borders and on their crossing by persons, which was usu-
ally a domain of state sovereignty (Groenendijk and Guild, 2003). That 
border control system was a legacy of the Schengen Agreements of 
1985, when 5 countries (Belgium, France, Germany, Luxembourg and 
the Netherlands) decided to abolish their internal border controls (Ilies, 
2009). The Schengen acquis became part of the acquis communau-
taire when it was allocated to Article 62(2) (a) of the Amsterdam Treaty 
(Peers, 2003; 50).6

The existence of two main options in dealing with irregular immigrants 
present in EU territory of the EU, regularization and deportation, is men-
tioned above. The Union has no competence to deal with the former. As 
a result, since the inception of a common immigration policy in 1999, 
the latter has been stressed. In effect, addressing irregular immigration, 
including the repatriation of undocumented migrants, was a central part 
of the EU’s common immigration policy. Irregular migration constitutes 
an administrative offence which profoundly challenges the Member 
State’s capacity to effectively manage mobility (Carrera and Merlino, 
2009; 13) and undermines the credibility of a common immigration 
policy (European Commision, 2006; 2). For this reason, the EU has 
always advocated the idea that an effective return policy is vital in ensur-
ing public support for phenomena such as legal migration and asylum 
(European Commision, 2006; 10). It was understood that third-country 
nationals who did not have a legal status enabling them to stay in the 
EU, either on a temporary or permanent basis, should leave. A credible 
threat of a forced return, the Commission argued, would send a clear 
message to potential irregular migrants that irregular entry into the EU 
would not lead to a stable form of residence (European Commission, 
2002; 8). However, this demonstration of “effective governance” 
which focuses on deportations runs the risk of shifting “the debate on 
irregular immigration into the sphere of criminal activity” with the con-
sequent criminalization of irregular migrants, as has been argued before 
(Clandestino, 2009; 17).

With that background in mind, it is not surprising that starting in 2000, 
the EU adopted different legal instruments concerning irregular immi-
gration (Acosta, 2009a; 22-23). However, none was comprehensive 
enough to take into account all the elements present in the repatriation 
of a migrant, such as removal, detention or the possibility of prohibiting 
re-entry. To that end, the European Commission proposed a Directive 
on the return of irregular migrants to the European Parliament and the 
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7.	 Including the Council of Europe, 
the Organization of American 
States and MERCOSUR.

8.	 Including Amnesty International 
and ECRE.

9.	 Proposal for a Directive of the 
European Parliament and of the 
Council on common standards and 
procedures in Member States for 
returning illegally staying third-
country nationals COM (2005) 391 
final. 

Council in 2005. After a long negotiation process, the Returns Directive 
was finally officially published in December 2008. Member States have a 
period of two years to transpose the Directive into their national legisla-
tions. 

The Directive stipulates common standards and procedures in Member 
States for the return of irregularly staying third-country nationals. 
Among the measures that may be taken are the detention of irregular 
migrants for up to 18 months, the expulsion of unaccompanied minors, 
and the imposition of a re-entry ban for five years. This has led to a 
tremendous amount of criticism, from different actors including the UN 
High Commissioner on Human Rights, international organizations,7 
NGOs8 and Governments, especially those in Latin America (Acosta, 
2009b). 

The harsher critiques were mostly addressed at the European Parliament 
and its approval of the Directive negotiated with the Council without 
introducing a single amendment. To some extent, these critiques were 
also directed at the Spanish government, as it supported the Directive 
in both the Council and in the European Parliament. This latter issue 
was particularly contentious, since the Party of European Socialists 
in the Parliament, of which the Spanish Socialist Party is a member, 
largely voted against the Directive. It appeared that the Spanish govern-
ment was backtracking on formerly progressive policies in dealing with 
irregular immigration (Acosta, 2009c). Consequently, both the Spanish 
government and the European Parliament took a leading role in trying 
to explain the Directive to other Governments outside the EU, and to 
those in Latin America in particular (Acosta, 2009b). 

The two most important items which were the focus of criticism are 
the possibility of detention for a period of up to 18 months, and the 
likelihood of imposing a re-entry ban for 5 years. These two issues are 
intrinsically linked to the option that Member States have of giving the 
irregular migrant a voluntary departure period, as analyzed below. The 
study of these controversial provisions will help to recognise how the EU, 
and Spain and Italy in particular, understand internal controls in order to 
expel third-country nationals, and hence the border considered, in a 
wider spatial sense, “as the place where ‘border controls’ are enacted” 
(Clandestino, 2009; 124).

The content of the Returns Directive

The Returns Directive was adopted by the European Parliament and the 
Council in 2008, after a 2005 proposal from the Commission.9 This was 
the first important instrument on immigration that was adopted by the 
EU by co-decision. 

Traditionally, the European Parliament has been considered as having a 
more open position towards the rights of migrants in the EU (Papagianni, 
2006; 252). In contrast, the Council has always been described as an 
actor which purported to have a restrictive policy towards immigration 
and migrant’s rights, as Member States considered immigration to be a 
core part of their sovereignty (Melis, 2001; 11). That is the reason why it 
could have been expected that the involvement of an institution such as 
the European Parliament would produce a Directive with a higher stand-
ard of protection for irregular migrants than if the same Directive had 
been adopted by the Council alone. 
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However, the negotiations between the Parliament and the Council 
showed how co-decision in practice cannot be considered as a proce-
dure in which the Council and the Parliament act on an equal footing. 
In fact, during the discussions, the Council managed to introduce many 
restrictive provisions which were not contemplated in the Commission 
proposal or in the Parliament’s initial position (Acosta, 2009a). The final 
Directive adopted was the target of the severe criticisms already referred 
to above. In order to quell those criticisms, the Council adopted a final 
political statement declaring that the implementation of the Directive 
should not in itself be used as a reason to justify the adoption of provi-
sions less favourable to those third-country nationals to whom it applies. 
However, the implementation by some Member States is contrary to this 
statement, as will be seen below in the Spanish and, most notably, in 
the Italian case.

The Returns Directive establishes the standards and procedures for 
returning an irregularly staying third-country national (Article 1). In turn, 
return is understood as the process of a third-country national going 
back - whether by voluntary compliance with an obligation to return, 
or enforced - to his o her country of origin, a country of transit or to 
any other third country “to which the third-country national concerned 
voluntary decides to return and in which he or she will be accepted” 
(Article 3(3)). The final objective of the Directive is thus clearly defined as 
the expulsion of undocumented migrants. However, in Article 6(4), the 
Directive stipulates that Member States may grant a residence permit to 
an irregular migrant for humanitarian, compassionate or other reasons. 
This therefore opens up the possibility of regularising undocumented 
migrants based on the assessment of individual cases.

In order to measure how the Directive understands the relation of 
irregular immigration with the border, it is necessary to look at three 
important aspects which establish how an irregular migrant could be 
expelled. Interestingly enough, two of these provisions (re-entry ban and 
detention) coincide with the harsher critiques received by the Directive, 
which have been mentioned above. The third (voluntary departure) is 
vital in understanding the other two. I will limit myself here to the scruti-
ny of these three provisions, as other authors have undertaken a concise 
analysis of the whole Directive (Baldaccini, 2009; Ecre, 2009). 

Let us imagine the case of a migrant staying irregularly in the EU. In 
short, if that migrant is granted a voluntary departure period, he/she 
could not be detained unless he/she did not leave within the established 
period of time. Moreover, if he/she left the country during that period 
for voluntary return, a re-entry ban could be imposed on him or her, but 
there would be no obligation for the Member State to do so. On the 
contrary, if that irregular migrant was not granted a voluntary departure 
period, he/she would be subject to an EU re-entry ban. He or she would 
most probably also be detained in order to prepare his/her expulsion. Let 
us take a closer look at these three provisions:

Voluntary departure: The notion of voluntary departure means that 
when an irregular migrant faces an expulsion decision, he or she can 
leave the country of his/her own accord. For that matter, Article 7 of 
the Directive provides that irregular migrants are granted a period of 
between 7 and 30 days for voluntary departure. The Directive allows 
Member States to grant the period for voluntary departure only after 
the request by the third-country national. However, in that case, they 
have to inform the migrant of that possibility. This is certainly a short 
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period to properly prepare for one’s return, if we consider that an irregu-
lar migrant might have been residing in the host country for years. The 
positive aspect is that EU Member States, when appropriate, can always 
extend that period, taking into consideration specific circumstances 
such as the length of stay, the existence of children attending school or 
the existence of other family and social links. In contrast, the downside 
is that this period for voluntary departure may not be granted in three 
situations: when there is a risk of absconding by the irregular migrant, 
when the person concerned poses a risk to public policy, public security 
or national security, or when the irregular migrant made an application 
for a legal stay that has been dismissed as manifestly unfounded or 
fraudulent. The concept of absconding merits further consideration, as 
its definition is vague. According to Article 3(7) of the Directive, risk of 
absconding means ‘the existence of reasons in an individual case which 
are based on objective criteria defined by law to believe that a third-
country national who is the subject of return procedures may abscond’. 
An extensive interpretation of this provision could have negative conse-
quences for many migrants in an undocumented situation. The positive 
side is that these concepts will have to be interpreted according to 
well-established principles of Community law such as proportionality 
(Carrera, 2009).

Re-entry ban: When a Member State expels an irregular migrant the 
decision has to be accompanied, according to Article 11, by an entry 
ban if there was no period for voluntary departure granted or if the 
irregular migrant did not comply with the obligation to return. As a 
result, here we can see the importance of the scope of the previous 
provision regarding the concession of a voluntary departure period or 
otherwise. 

The length of the re-entry ban shall not in principle exceed 5 years, 
except in cases of a serious threat posed by the migrant, in which case 
it may be extended. Finally, Member States may refrain from issuing or 
may withdraw or suspend an entry ban in individual cases for humani-
tarian reasons, among other grounds. 

Detention: According to Article 15, detention can occur, in particular, 
when there is a risk of absconding by the irregular migrant or when he 
or she avoids or hampers the preparation of return or the removal proc-
ess. The inclusion of the words “in particular” suggests that these two 
cases are not exhaustive. Nonetheless, detention is not possible when 
other less coercive measures can be applied effectively in a specific case. 
Furthermore, it has to be for as short a period as possible, and only 
maintained as long as removal arrangements are in progress and execut-
ed with due diligence. 

The length of detention cannot exceed a period of 6 months. However, 
this period can be extended for 12 more months in two circumstances: 
if there is a lack of cooperation by the migrant concerned or if there are 
delays in obtaining the necessary documentation from the third coun-
tries. The inclusion of a clause allowing for detention up to 18 months, 
while it is not in the migrant’s hands to obtain the documentation from 
his country of origin, has encountered fierce opposition. 

As mentioned above, a Directive has to be implemented into national 
legislations by the 24 EU Member States bound by it. Member States 
have a certain leeway while implementing a Directive, and this is why 
it is necessary to look at its transposition into the national legal order. 
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In the following section, I am going to analyze the way in which the 
Directive is being implemented in Spain and Italy. This will include infor-
mation on how these two countries understand the border, understood 
in a broader sense as the place where border controls are performed, 
and its relationship with the rights of irregular migrants.

The implementation of the Directive in Spain and Italy

This section of the paper will look at the way in which Spain and Italy 
are implementing the Returns Directive. These two countries have been 
chosen for various reasons. First, they are the most important in the EU 
in terms of the number of migrants received in recent years (González-
Enríquez, 2009b; 140). Second, they have an important number of 
migrants in an undocumented situation (Gonzalez Enríquez, 2009a; 
Fasani 2008). Third, they have a sea border with less developed coun-
tries as well as segmented labour markets with some low productivity 
economic sectors. Fourth, there are other conditions such as the incor-
poration of women in the labour market in the recent decades, the 
lack of experience in migration management and the scarcity of public 
resources to deal with this issue, the tolerance towards irregularity and 
the positive attitude of trade unions towards immigration (González-
Enríquez and Triandafyllidou, 2009; 111-114). Finally, both countries 
have launched several regularization campaigns in the last years (Arango 
and Finotelli, 2009; Recaño, J. and Domingo, A, 2005; Finotelli and 
Sciortino, 2009). 

Despite the similarities, these two countries are taking a different 
approach to the implementation of the Returns Directive. Spain has 
made some positive modifications from the point of view of the rights 
of irregular migrants, such as the introduction of a period for voluntary 
departure. In clear contrast, it has toughened other provisions, such as 
the possibility of detention, but not in a particularly harsh way. In turn, 
Italy seems to have used the Directive as the excuse to make the life of 
irregular migrants as hard as possible by incorrectly implementing it.

Spain

According to the most reliable estimates, there were 2,562,032 migrants 
in Spain on 31 December 2009, not including European citizens and 
family members of European citizens who have a right of entry and 
residence, and to whom immigration law does not apply (Ministerio 
de trabajo e Inmigración, 2010; 6). The three largest communities are 
Ecuadorians, Moroccans and Colombians (Ibid; 5). The majority of 
migrants present regularly in Spain went through a period of irregularity 
in the country at some point in the past (González-Enríquez, 2006; 329). 
The number of irregular migrants is difficult to verify. Some estimates 
consider this number to be between 280.000 and 354.000 (Vogel, 
2009; 5). Latin Americans would be the largest community of irregular 
migrants, as they also represent the biggest community of those in a 
regular situation (González-Enríquez, 2009a; 38). This irregularity is due 
to several factors such as geography, in the case of migrants arriving 
from African countries, coupled with a large informal economy which 
demands workers, and restrictive regulations (Arango, 2005). Spain was 
one of the last countries in Europe to adopt a large-scale regularization 
process in 2005, which affected 550,000 irregular migrants (González-
Enríquez, 2009b; 149). 
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12.	 See Recital 10 of Directive 2008/115.
13.	 See Stockholm programme, Brussels, 

2 December 2009, 17024/09.
14.	 It is important to note that the 

Spanish Law itself uses the ter-
minology irregular and not illegal 
immigration.

In Spain, the rights of foreign nationals are regulated by Constitutional 
Law 4/200010 with its subsequent amendments. This law established a 
maximum detention period of 40 days. It also provided for a possible 
re-entry ban for a period of up to 10 years, and no voluntary departure 
period was offered. 

Constitutional Law 4/2000 has been recently modified by the newly 
approved Constitutional Law 2/200911 which among other European 
Directives, implements the Returns Directive. This new modification 
brings positive and negative elements from the point of view of the 
rights of irregular migrants present in Spain. Several items are worthy of 
mention with regard to the three elements analyzed in this paper. 

As far as the period for voluntary departure is concerned, there is the 
introduction of the new Article 63 (bis), which establishes a new pro-
cedure for expulsion known as the “procedimiento ordinario”. This 
formula includes a voluntary departure period of between 7 and 30 
days, which may be extended taking into account the personal cir-
cumstances of the migrant in an irregular situation (Article 63 (bis)(2)). 
Moreover, this process excludes the possibility of detention (Article 63 
(bis)(3)). The procedure will not apply when there is the risk of abscond-
ing by the migrant, or when he or she obstructs the expulsion or when 
the migrant represents a threat to public order, public security or nation-
al security (Article 63 (1)).

As regards the re-entry ban, the new Spanish legislation introduces a 
modification in order to comply with the Directive. The re-entry ban can 
only be extended for up to 5 years, except in cases of a threat to public 
order, public or national security, where it can be extended for up to 
10 years (Article 58). In addition, the new wording of the law explicitly 
forbids the imposition of a re-entry ban when the migrant has complied 
with the obligation to leave the country during the period for voluntary 
departure (Article 58(2)).

On the negative side, the new legislation extends the maximum deten-
tion period to 60 days from the previous 40 (Article 62(2)).

In sum, the implementation of the Directive establishes a period for vol-
untary departure which is privileged over a forced expulsion. This is in 
line with the Directive12 and with the guidelines established in the most 
recent multi-annual programme in the area of Justice and Home Affairs 
adopted in December 2009 (the Stockholm Programme).13 The Spanish 
reform tries to reinforce the measures against irregular migration14 but at 
the same time acknowledges the need to respect the rights of migrants 
by granting them a period for voluntary departure. The final result is 
the same (expulsion), but the management of irregular immigration as 
an element in border control is balanced with respect for human rights 
(ZAPATA-BARRERO, 2009; 30). 

Italy

According to the most reliable estimates, there were 2,987,489 third-
country nationals residing regularly in Italy on 1 January 2009 (Istat, 
2010; 6). The three largest groups by nationality are Moroccans, 
Albanians and Chinese. The number of irregular migrants is again dif-
ficult to determine, and is considered by some estimates to be between 
279,000 and 461,000 (Vogel, 2009; 5). Of these, the biggest group 
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comes from Eastern Europe, followed by North Africa (Fasani, 2009; 50). 
Various studies have shown how irregular migrants have no problems in 
finding a job in the Italian economy (Sciortino, 2009; 12). As is common 
in these cases, most irregular migrants in Italy - around 70%  - are ‘over-
stayers’ (Fasani, 2009; 60). 

The entry, residence and deportation of immigrants in Italy was regulat-
ed by the ‘Turco-Napolitano’ Act15, which was modified by the ‘Bosi-Fini’ 
Law.16 The latter has been recently adjusted by new legislation which 
entered into force on 8 August 2009.17 This new legislation is part of a 
broader package of legislative measures known as the “security pack-
age” (pacchetto sicurezza) which deals with the fight against terrorism 
and mafia activities, among other areas (Merlino, 2009). Immigration is 
therefore clearly securitized and criminalized. 

Article 13 of the Bossi-Fini Act provided for the expulsion of irregular 
migrants. According to Article 13(14), it was possible to impose a re-
entry of up to 10 years, which could be decreased to not less than 5 
years. The irregular migrant could be detained for period of 60 days 
(Article 14(5)). Voluntary departure was not mentioned.

The new legislation only partly implements some elements of the 
Returns Directive. First, there is no voluntary departure period which as 
has seen above, is privileged under the Directive. Second, the re-entry 
ban provision has not been modified and it can still be imposed for a 
period from 5 to 10 years. Both elements are in breach of the Directive. 
Third, the legislation lengthens the amount of time irregular migrants 
can spend in detention from 2 months to 6 months.18 However, this pro-
vision is also in breach of the Directive. In fact, the Directive stipulates 
that a migrant may be detained for a maximum period of 6 months in 
two cases: risk of absconding or when he avoids or hampers the prepa-
ration of return or the removal process. As it has been explained, that 
period might be extended for a period of 12 more months in two cases: 
if there is a lack of cooperation by the migrant concerned or if there are 
delays in obtaining the necessary documentation from the third coun-
tries. The Italian legislation states that the period of detention can be 
extended up to 6 months in these last two cases which are contemplat-
ed in the Directive only for the extension of 6 to 18 months, and not for 
the detention during the first 6 months (Bonetti, 2009). It can therefore 
be affirmed that Italy has only partially and incorrectly implemented the 
Directive, and consequently the European Commission should be vigilant 
in order to bring infringement proceedings against it once the period for 
implementation expires in December 2010.19

Another striking element in the recent Italian legislation, which clearly 
highlights the criminalization that migrants at present suffer in the 
country, is the newly introduced Article 10 bis. This Article establishes 
that entering or staying in Italy without permission constitutes a crime 
punishable by a fine of 5,000 to 10,000 Euros. Leaving aside the vari-
ous constitutional issues that this provision raises (di Bari, 2010) it also 
has very important consequences regarding the implementation of 
the Returns Directive. In fact, the Directive states in Article 2(b) that 
‘Member States may decide not to apply this Directive to third-country 
nationals who…(b) are subject to return as a criminal law sanction or as 
a consequence of a criminal law sanction, according to national law…’. 
It would appear as if Italy was trying to avoid its obligations under the 
Directive by declaring all irregular migrants as criminals, as the govern-
ment itself has sometimes declared (Bonetti, 2009; 125). Criminal law, 
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in that sense, would be subject to use as another tool of internal border 
control in the management of irregular immigration (Renoldi, 2009; 55). 
It is not very difficult to see that this implementation is also in breach of 
the Directive (Bonetti, 2009; 125-126).

Immigration is hence criminalized, and the controls within the border are 
expanded in order to make the life of irregular migrants more precari-
ous. This falls within the framework of strong anti-immigrant rhetoric on 
the part of the Government. Interestingly enough, the same government 
which puts forward this rationale has also recently launched another large-
scale sector-based regularization process, through which around 300.000 
irregular migrants applied for a work and residence permit. 20 This proce-
dure took place in September 2009. Families which had hired an irregular 
migrant as a domestic employee since at least the 1st of April 2009 were 
able to apply for their regularization. There is therefore a transition process 
for this group of migrants from irregular, into criminals, into legal. 

Conclusion

As Zapata-Barrero has argued, “migration policy is generally premised 
on the assumption that borders are the main expression of the existence 
of an independent political community” (Zapata-Barrero, 2009; 15). As 
an element of that immigration policy, irregular immigration is intrinsi-
cally linked to internal border management controls.

The Returns Directive harmonizes those internal border management 
controls in order to provide for how undocumented third-country nation-
als have to be expelled from the EU. The Schengen aim of strengthening 
the EU’s external border (Zapata-Barrero, 2010; 1) is hence reinforced 
with the Directive.

This chapter has shown how the implementation of the Directive in 
Spain and Italy differs tremendously despite the commonalities in the 
challenges they face. Whereas the Spanish implementation brings 
positive news with regard to the rights of irregular migrants (as well as 
some negative ones), the new Italian legislation reflects the consistent 
and dangerous rhetoric of criminalizing immigration, mainly instigated 
by the Lega Nord, on which the Italian government has embarked 
(Merlino, 2009; 1, Urrutia Arestizábal, 2009). This rhetoric is based on 
the fears spread by the government of the country being under inva-
sion (Pepino, 2009; 13) and the “claim that Italy is facing an exceptional 
‘national security emergency’” caused by irregular migrants (Merlino, 
2009; 1). The Italian government depicts the border as a shield against 
that alleged national security emergency, which can only be solved by 
criminalizing and expelling irregular migrants. The Returns Directive 
legitimizes that strong discourse, as a heterogeneous group (irregular 
migrants) is treated as a whole that has to remain outside the external 
border. It also facilitates this EU bordering process, where the “others” 
(poor, low skilled migrants in the Italian case) are depicted as a security 
threat which has to be tackled by restrictive legislative measures. This 
might be effective among certain voters, but does not reflect the needs 
of the Italian economy and society, as the latest regularization process 
has very clearly shown. In fact, Italy continues to have a strong demand 
for foreign workers in various sectors (Fasani, 2009). By contrast, in 
Spain, the more sensible approach of the government on these issues 
anticipated a less restrictive implementation of the Directive, as has been 
finally the case.
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The degree of fairness and openness in the implementation of the 
Directive all over the EU will confirm whether expulsion as a last mecha-
nism of border control is severely enforced without taking into account 
the rights of irregular migrants. Unfortunately, the implementation of 
legislation in countries like Italy is not very promising. Spain, on the 
contrary, has put forward a more respectful implementation. It will also 
be important to see the national practices as well as the interpreta-
tion of the law. Here, on a more positive note, the Court of Justice of 
the European Union will have to interpret some of the most restrictive 
provisions in the Directive and their transposition by Member States.21 
The European Commission will also monitor the correct implementation 
of this legislation, and there are many practices in Italy which might be 
soon the object of infringement procedures. 
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1.	 The results presented in this chap-
ter are part of the research project 
“Explaining Outcomes of Immigration 
Control Policies: A Comparative Study 
of Mexican Migration to the U.S. 
and Latin American / North African 
Migration to Spain”, directed by 
Wayne Cornelius (CCIS-UCSD) and 
Antonio Izquierdo Escribano (ESOMI-
UDC) and funded by the Spanish 
Ministry of Education and Science 
(SEJ-2005-06762/SOCI) , the Tinker 
Foundation and the PME Metropolis 
Foundation. 

2.	 The survey, carried out between 
March-June 2006, was based on a 
representative sample of 838 migrants 
born either in Ecuador or in Morocco, 
and aged between 15 and 65 years 
old. 

3.	 The fieldwork consisted on 42 life 
histories of Moroccan and Ecuadorian 
migrants and 36 in-depth interviews 
with experts. 

Antía Pérez  
 

University of A Coruña

Chapter 5 - The externalization of migration 
control in Spain and its impact on Moroccan and 
Ecuadorian migration

Introduction

In this chapter, we present an analysis of the recent evolution of migra-
tion-control policies in Spain within the broader framework of the EU. 
Besides the theoretical review, this research also focuses on the impact 
these policies have had on the migratory behaviour of two of the biggest 
communities of foreign origin in Spain: Moroccans and Ecuadorians.1

The methodological approach was based on bibliographical review, 
analysis of legal texts and documents, the results of a survey targeting 
Moroccan and Ecuadorian migrants2 and qualitative fieldwork (life histo-
ries of Moroccan and Ecuadorian migrants and in-depth interviews with 
experts.3 

In the first section of the chapter, The evolution of migration-control 
policies: evidence from the European case, we will introduce the reader 
to the political framework in which the EU develops and re-creates its 
border regime.

A brief historical overview on the institutional and legal development 
of EU’s migration-control policy is provided, as well as a critical review 
of the main theoretical approaches describing the strategies, measures 
and tools implemented by EU’s Member States for the enforcement of 
border-control regulations.

The second section, entitled An overview on the recent irregular migra-
tion in Spain and an approach to Moroccan and Ecuadorian migration, 
looks at the patterns of irregular migration in these two migrant com-
munities. Moroccan migrants are generally much more affected by policy 
measures intended to be implemented at the physical border; whereas 
Ecuadorian migration, which is mainly legal in their choice of entry chan-
nels, is more concerned with internal controls and control mechanisms 
operating far from the border.

The choice of these two communities is thus based both on their 
different pathways to becoming irregular migrants, as well as on 
the contrasting impact that migration-control policies have on their 
behaviour. 



The externalization of migration control in Spain and its impact on Moroccan and Ecuadorian migration98

The comparison of these two migrant groups could therefore be con-
ceived as a way of testing the effects of “traditional” border-control 
policies focusing on the geographical perimeter of the border, and the 
more modern initiatives in this field that seek to expand control far 
away from the boundaries of the State and beyond migrants’ entry, 
in order to tackle irregular migration linked to the phenomenon of 
“overstaying” – i.e. staying in the country after the expiry date of the 
corresponding permit or visa. 

The third section, Recent developments of control policies for migra-
tory flows in Spain, deals with the measures, strategies and actions 
implemented by different Spanish governments to address the phe-
nomenon of irregular migration.

Particular emphasis is placed on polices based on reinforcing coopera-
tion with countries of transit and origin, particularly African countries, 
and the special role recently played by Morocco as a buffer country. 

The section entitled The Triple-U (unwanted, unintended, unexpected) 
and their antonyms presents the consequences of border control 
policies and the outcomes of the enforcement of recent border control 
policies on the patterns and pathways of irregular migration.

The analysis will look at changes in the socio-demographic profile of 
irregular migrants (sex, age, country of citizenship), choices of new 
routes and the development of means of transportation, both as out-
comes and as counter-strategies to the tightening of borders. 

We will finally draw some conclusions and make some reflections on 
the degree of effectiveness that these recent developments on border-
control policies have had on the decline of irregular migration flows. 

The evolution of migration-control policies: evidence 
from the European case

The arrival in recent years of boatloads of immigrants from Africa to 
the coast of Spain has unleashed a humanitarian crisis and media 
frenzy. These vessels have also landed at other points along the Medi-
terranean coastlines of Italy and Greece, thereby alarming a number of 
European governments and reigniting the debate over the possibility 
that these migratory flows are causing Western states to lose control 
of their borders (Sassen, 2001). 

Insofar as the migrant threat works as a “glue,” binding together 
political concerns and the citizens of EU Member States, the attention 
to border control is really about building a genuinely European public 
consensus. The details of the design and application of community 
policy measures and initiatives for migration control are found in the 
various summits and meetings that have taken place since the initial 
signing of the Schengen Agreement by Germany, France, and the 
Benelux countries in 1985. Despite this agreement incubating at the 
margins of the EU’s formal structures (Illamola Dausà, 2004), Member 
States quickly embraced it as an essential document for understanding 
the process of securing the community’s external borders. The Schen-
gen Implementation Agreement was signed in 1990 (it was ratified in 
1993 and went into force in 1994). Spain signed it in 1991, motivated 
by a desire to participate in the EU’s formal structures and the single 
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4.	 See, for example, Geddes (2003), 
p. 132.

5.	 See Boixareu Carrera (1989).
6.	 Such as  the EC Regulat ion 

453/2003 setting up a list of third 
countries whose nationals are 
requested for a visa before entering 
the EU. (http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=OJ:L:2
003:069:0010:0011:ES:PDF) 

7.	 The reader can find more informa-
tion on the objectives, initiatives 
and programs developed under this 
program on the webpage of the 
European Neighbourhood Policy, 
http://ec.europa.eu/world/enp/
index_en.htm,. 

8.	 TACIS: Technical Assistance to the 
Commonwealth of Independent 
S t a t e s .  M E D A :  M e s u r e s 
d’accompagnement (principal tool 
of the EU in relation Mediterranean 
countries); (EUROMED PACTE: 
Partnership, Action, Cooperation, 
and Transfer of Experience for the 
Development of the Mediterranean 
and Europe; CARDS: Community 
Assistance for Reconstruction, 
Development and Stabilization; 
PHARE: Poland and Hungary 
Assistance for the Restructuring 
of the Economy; ASEM: Asia-
Europe Meeting; and INTERREG: 
Interregional cooperation (a com-
munity initiative, which aims to 
stimulate interregional coopera-
tion).

market. According to Geddes (2003), the early 1990s were character-
ized by an Europeanization of migration control, based on informal 
intergovernmentalism, in which the Ad Hoc Working Group on Immi-
gration4 made the principal decisions. The working group, in turn, was 
responsible for drafting the “Palma Document,”5 which details the 
actions to be taken regarding the European Union’s external borders, 
and especially regarding entry into EU territory.

After the Schengen Agreement, perhaps the most important milestone 
in terms of putting the migration issue on the European policy agenda 
was the signing of the Maastricht Treaty in 1992, since it laid the 
groundwork for the development of a common visa policy (Huntoon, 
1998; 425), and it led to the approval of community directives6 speci-
fying the countries on which a visa requirement would be imposed.

Regarding jurisdiction over migration issues, a growing Europeanization 
was apparent in the passage of the Amsterdam Treaty (1997), which, 
according to Broeders (2007; 77), contemplates addressing the ques-
tion of undocumented immigration in a more comprehensive manner. 
That treaty coined the mantra “the fight against undocumented 
immigration.” From that point onwards, it regularly appeared among 
the objectives in every EU agreement (Broeders, 2007). The conclu-
sions of the European Council held in the Finnish city of Tampere in 
1999 would be vital in the reorientation of EU migration policy objec-
tives toward the countries of origin and the transit countries (Samers, 
2004), and it defined a five-year plan for adopting policy measures. 
The Laeken European Council (2001) established a new commu-
nity action plan in matters of migration policy, which would be the 
principal axes for the policy on visas, the exchange and analysis of 
information relating to undocumented immigration, economic sup-
port for actions that non-member countries should carry out, and the 
development of a shared policy on matters of admission and deporta-
tion (Samers, 2004). Following the Laeken Council action plan, the 
Union began to develop the European Neighborhood Policy,7 linking it 
to European programs connecting migration and development — such 
as TACIS, MEDA, EUROMED, CARDS, PHARE, ASEM and INTERREG8 
— in order to encourage cooperation with non-member countries 
(Lannon, 2005). After the Thessaloniki European Council (2003), an 
open credit line financed those programs.

The Seville European Council in 2002 produced further finishing 
touches for cooperation policies with non-member countries on migra-
tion issues, initiating a policy line that was more aggressive for those 
countries that did not cooperate in combating undocumented migra-
tion (Lannon, 2005; 68). From this perspective, a decision was made 
to increase security along the borders, harmonizing the measures to 
combat undocumented immigration (visa requirements, readmission, 
deportation, and repatriation) and promoting integrated and coordi-
nated actions along the borders (Koff, 2005; 402). This was the seed 
for the creation of FRONTEX in 2005.

Two of the more recent developments in the area of community-level 
migration-control policy are the revision of the Dublin Convention (or 
Dublin I, signed in 1990), through the Regulation of Dublin II (adopted 
at a meeting of the Union’s Council of Ministers in February 2003). 
This sought to determine the Member State responsible for each asy-
lum request. The Prüm Accord, or Schengen II (2005), attempts to 
have more influence over Member States’ trans-border cooperation 
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with the prosecution of undocumented migration, among other objec-
tives. Like the 1985 Schengen accord, it incubated on the margins of 
formal community institutions, but it is now in force in Spain (Illamola 
Dausà, 2004).

This brief history of the Europeanization of migration-control policies 
can also analyzed from a perspective that considers the strategies 
implemented at both the Community level and in each Member State, 
at national level (see diagram 3.1). Three principal processes are rede-
fining the Community border regime. One is the idea that the meaning 
of the physical border is becoming denser as it takes on greater sym-
bolic significance as a mechanism for sealing a country off socially and 
politically (López Sala, 2006; 79). Another is deterritorialization (Bigo, 
2005), since the places where migration control occurs are increasingly 
physically distant from the territorial borders of the Member States. 
And, finally, there is virtualism (Samers, 2004), in which the States 
create and produce undocumented immigration by defining what con-
stitutes unauthorized entry into a country’s territory and who shall be 
considered “illegal” or not, based on how they entered the country, 
as well as by previously defined parameters that would “authorize” an 
individual to reside and to work.

Based on this triple re-creation of the border regime, a whole series 
of strategies for migration control unfold, which are generally char-
acterized by their ever-greater emphasis on instruments and measures 
that are applied far away from or outside the border. First, there is a 
growing tendency to employ technological and computer tools for 
the detection, identification, and control of undocumented migrants, 
which some authors have christened the “computerization of border 
monitoring” (Broeders, 2007; Broeders and Engbersen, 2007). The 
EU has created various databases in the hope of obtaining informa-
tion about the three ways in which an undocumented immigrant can 
enter our country. The most obvious way is an unauthorized entry into 
a Member State’s territory. If the unauthorized entry ends in an appre-
hension, police in any Member State can enter information about the 
detained person into the Schengen Information System (SIS I; SIS II is 
currently under development). This should help reduce the instances 
of recidivism, because agents will be able to enter a potential entrant’s 
name into the system, and if it turns out that this person has made an 
earlier attempt to enter illegally, anywhere in Europe, that will become 
apparent. The agents can then carry out a more exhaustive check on 
the person’s papers to verify that they are valid. A community-level 
register, the European System for the Comparison of the Dactyloscopic 
Records of Asylum Seekers (EURODAC), tracks asylum seekers whose 
applications have been rejected in case they decide to remain in the 
country without authorization. The Visa Information System (VIS) 
database is currently under development to track “fake tourists”— i.e. 
immigrants entering the country using a tourist visa and who decide 
to stay on once the visa has expired. 

A second EU strategy to halt undocumented immigration consists of 
what Zolberg has called “remote control” (2002): the deployment of 
migration controls beyond a Member State’s boundaries. It is increasingly 
being deployed in the countries of origin and transit for migrants. One 
of its tools is a policy requiring travellers to apply for visas at embassies 
and consulates prior to their departure, and setting restrictive require-
ments for granting those visas. This tool has been enormously effective 
in reducing the annual volume of immigrant arrivals.
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9.	 The expression “buffer country” –or 
“buffer State”- has been applied 
to migration contexts in order to 
describe the role played by tran-
sit countries, but also emigration 
countries, in order to stop or deter 
migration through its borders. The 
term has been applied to Eastern 
and Central European Countries 
(see, for example, Divinský, 2004) 
but also to Morocco towards Spain 
or the EU in general (Khachani, 
2006).

A third tool relates to our discussion below: a trend towards the 
externalization or subcontracting of migration control. This involves 
exporting the control agenda to non-member countries that emit 
migrants or have migrants crossing their territory (Samers, 2004). One 
of the most immediate consequences of this policy is the conversion of 
origin and transit countries into “buffer” countries9 for those migrants 
whose aspiration of reaching the European El Dorado is frustrated. 
Externalization operates by using several mechanisms that run the 
gamut from trans-border police cooperation, to the establishment of 
migrant detention centres in transit countries, to sending immigration 
liaison officers to those countries.

The trans-nationalization and internationalization of policy and gov-
ernment action is not only a strategy but also a sine qua non for the 
development of this new immigration-control policy. The last ten years 
have been characterized by dynamism in terms of signing bilateral 
and multilateral agreements (especially concerning readmission) and 
strengthening intergovernmental activity in the Community context 
(Guiraudon, 2000).

Finally, the strategies for expanding migration control beyond the 
Member States’ territorial borders also include measures for economic 
sanctions against transportation companies. These measures introduce 
an element of privatization in the management of migration control 
by trusting transportation companies to screen for unauthorized trav-
ellers.

Although the governments of Member States have made enormous 
efforts to send migration control abroad, it is also evident that there 
is interest in bringing certain tools for control back inside Member 
States. As a result, countries are deploying migration control inside 
their territories and extending monitoring beyond the moment that 
immigrant enters the country. Some authors mention the role played 
by regularization as an instrument of internal control (Izquierdo 
Escribano, 2005; Recaño and Domingo, 2005). However, in terms of 
managing migration internally, we should not overlook the expansion 
of a network of involved actors that includes business owners and 
employers of immigrant labour (principally through the establishment 
of procedures to punish them for hiring undocumented workers) to 
intrastate agencies. 

It is also important not to forget the reinforcement of control meas-
ures and instruments at the borders themselves. The EU is developing 
increasingly sophisticated fortification mechanisms, which it combines 
with the use of cutting-edge technology for detecting entry by undoc-
umented immigrants. The role played by FRONTEX, the European 
external-border-control agency, focuses on assisting Member States. 
As we will analyze below, in the Spanish case, the development and 
implementation of Integrated External Surveillance System (Sistema 
Integrado de Vigilancia Exterior, SIVE) plays a fundamental role in the 
reinforcement of border monitoring.
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STRATEGIES AND TOOLS

DENSIFICATION. Borders 
as mechanisms of social and 
political closure (LÓPEZ SALA, 

2006)

DETERRITORIALIZATION. 
Increasing disconnection 

between the areas of control and 
physical borders in the Member 

States (BIGO, 2005)

VIRTUALISM. Institutional 
production of undocumented 
immigration (SAMERS 2004)

Fortification
Increasing use of technology
Development of advanced 
systems of border vigilance

FRONTEX (EU)
SIVE (Spain)

Broadening of the network 
of intermediate actors (López 
Sala, 2007)

Employers (the role of 
workplace inspections) 
Private parties

Incorporation of local actors 
in migration control efforts 
(Lahav and Guiraudon, 2000)
Regularization of this as a 
tool for migration control 
Deportations as a dissuasive 
tool (Broeders and Engbersen, 
2007)

Computerization of border 
monitoring

EURODAC, SIS I and II, and VIS 
databases provide information 
about the three ways an 
undocumented immigrant 
can enter (request for asylum 
rejected but remains in 
the country; entry without 
authorization; or entry with a 
tourist visa, overstaying once 
that expires (Broeders, 2007; 
Broeders and Engbersen, 2007)

Remote control (ZOLBERG, 
2002)

Visa requirement (Moya 
Malapeira, 2006; Bigo and 
Guild, 2005)
Patrolling in international 
waters and territorial waters of 
the origin and transit countries. 

Externalization
Exportation of the control 
agenda to third countries 
(Samers, 2004)
Creation of “buffer zones” in 
transit countries (the case of 
Morocco)
Detention centers in transit 
countries (Libya) (Khachani, 
2006)
Immigration liaison officials in 
the origin and transit countries 
Trans- and 
Internationalization
Intergovernmental action within 
the EU and venue shopping 
(Guiraudon, 2000)
Bilateral readmission agreements 
with origin and transit countries
Incorporation of private 
actors
Sanctions on transportation 
companies

BORDER 
CONTROL

INTERNAL 
CONTROLS

WITHIN THE COUNTRY

CONTROLS 
FAR FROM  

THE BORDER

Diagram 1. Principal theoretical contributions to the trends, strategies,  
and tools for current migration-control policies
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It is undeniable that the European agency that monitors the Union’s 
external borders, FRONTEX, has thrown its support behind the Spanish 
government ever since the so-called “canoe crisis“ (Izquierdo Escribano 
and Fernández Suárez, 2007). It has been collaborating intensively with 
the Spanish police on border-control matters, and coordinating actions in 
parallel with the development of the SIVE.

An overview of recent irregular migration in Spain and 
an approach to Moroccan and Ecuadorian migration

We now turn to a detailed look at the size and characteristics of undocu-
mented migration in Spain, focusing on the two groups that are the object 
of our research, Moroccans and Ecuadorians. The core of our analysis will 
look at undocumented immigrants entering Spain. We will emphasize the 
different border profiles (air versus maritime). The higher levels of undocu-
mented Moroccan immigration that — although very small in relationship 
to the overall number of annual arrivals of Moroccans — is a very large 
component of Spain’s total undocumented population is attributable to the 
way they enter the country. In contrast, prior to the implementation of the 
visa requirement in 2003, Ecuadorian immigrants took advantage of the lax 
controls to emigrate under the guise of being tourists. Particular emphasis 
will be placed on the evolution of unauthorized entry, based on data on 
detentions and interceptions of immigrants and vessels. We will also look 
at developments in the crossing points and the principal routes taken when 
immigrants set out from Africa for the European El Dorado.

According to a vast number of our Ecuadorian interviewees, prior to the 
imposition of the visa requirement in 2003, the most common way to enter 
Spain was to obtain a tourist visa issued by the Spanish authorities upon the 
person’s arrival at his or her destination. This migration strategy required a 
large amount of money; approximately €1,700 to finance the trip because 
the “tourist” had to prove that he or she had a certain amount of money 
for each day of their “visit” to Spain. Ecuadorian immigration to Spain 
before 2003 was therefore not potentially risky, but it was expensive. For 
this reason, many Ecuadorian immigrants we interviewed talked about rely-
ing on loan sharks in Ecuador, and going into debt to fund their migration.

When the tourist visa expired three months later, the person lapsed into 
undocumented status. However, he or she could then take part in one of 
the three regularization processes (2000, 2001, and 2005). In all probability, 
the imposition of a visa requirement in 2003 only served to accelerate fam-
ily reunification because in only two years, the flows changed from being 
dominated by women to a balance in the composition of the sexes.

In the case of Moroccan immigration, we should begin by dismantling 
the media myth of the patera (little boat). Unauthorized immigrants have 
never been the majority of the Moroccan flows, regardless of the year of 
arrival. Among our interviewees, only 20 percent had entered Spain with-
out papers or with false papers. Of that 20 percent, most came by boat, 
but some travelled by hiding in the compartments of trucks or buses. The 
Moroccan community has consolidated its presence not only in Spain but 
in other EU countries, and with the presence of family and social networks; 
there are now more ways for Moroccans to enter Spain. Indeed, among 
unauthorized Moroccans who obtained help in migration, 47 percent 
claimed that they had relied on an organized group (usually traffickers), 
and 43 percent had used a family or social network. The employment of 
informal networks is largely a consequence of the lack of formal and legal 
channels for becoming an economic migrant in Spain. 
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Looking at the flows, the residency permits, and the labour quotas for 
Moroccan and Ecuadorian immigrants (figure 1), it is apparent that a 
person who wishes to enter to work legally has few opportunities. In 
practice, the number is limited to the annual quota that is negotiated 
with each government in the primary sending countries. Those quotas 
account for only about 15 percent of all foreign workers, regardless of 
the legal mechanism a person uses to enter the Spanish labour market 
(Izquierdo Escribano, 2008; 651–52). 
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 Figure 1. Development of the immigration flows, residency visas issued,  
 and Moroccan and Ecuadorian labor quotas, 2000-2006.

Source: Data on the labour quota for foreign workers from the Secretaría de Estado de Inmigración 
y Emigración, Ministerio de Trabajo y Asuntos Sociales (MTAS); on residency visas, from the Dirección 
General de Asuntos y Asistencias Consulares, Ministerio de Asuntos Exteriores y de Cooperación 
(MAEC); on migratory flows from the Estadística de Variaciones Residenciales (EVR), Instituto 
Nacional de Estadística (INE), for various years. The data on the labour quotas are on the right-hand 
side of the graph. 
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Despite the media image, recent data from the Office of Internal 
Security Studies (Gabinete de Estudios de Seguridad Interior, GESI) 
indicate that the number of refusals of entry at airport checkpoints 
is as much as four times higher than at coastal borders and that the 
number of denials at land borders is almost insignificant. Between 
2004 and 2007, 70,240 foreigners were refused entry, of which more 
than 76 percent occurred at airport checkpoints, compared to a little 
more than 20 percent along the coasts, and only 3.5 percent at border 
checkpoints on land. These data also corroborate that pressure from 
clandestine immigration is not focused exclusively on the Strait of 
Gibraltar or the Canary Islands.

Because the coastal-monitoring strategy is not based on denial of entry 
but rather on the combined objectives of interception and rescue, the 
denial-of-entry statistics do not clearly depict clandestine maritime immi-
gration. 

Another statistical category, interceptions of boats with undocumented 
migrants, can help us understand the numerical realities associated with 
the pressures on Spain’s maritime borders. The numbers have fluctuated 
during the past decade, with some years’ intercepted-migrant figure 
being around 20,000 people, whereas at other points, it was much 
lower. Despite the unevenness of the numbers, a clearly identifiable pat-
tern corroborates a change in the routes in response to border-control 
efforts. There has been a decline in interceptions in the Strait, begin-
ning in 2002, and an increase in interceptions along the Atlantic route 
to the Canary Islands, beginning in 2006 (although interceptions in the 
Strait also ticked upward that year). Interestingly, there was a notable 
reduction in the number of immigrants detained in 2007 and 2008, a 
trend confirmed in 2009 (see MIR, 2010), a fact that indicates the rela-
tive effectiveness of Spain’s various strategies to control undocumented 
immigration. 

Table 1. Intercepted ships and immigrants from 1999 to 2008, by place of interception
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Strait of 
Gibraltar

Almeria 71

2,694

129

12,785

134

14,405

126

6,795

101

9,788

89

7,245

124

7,066 7,025 5,580 4,423

Cadiz 162 378 589 157 130 75 56

Malaga 42 32 28 19 25 32 31

Granada 6 12 10 58 99 103 70

Murcia -- -- -- -- 1 -- 0

Ceuta 112 76 20 15 5 143 49

Melilla 7 1 2 2 1 2 18

Canary 
Islands

Las Palmas

75 875 179 2,410 277 4,112

11

9,875

32

9,388

36

8,426

107

4,715 31,678 12,476 9,181
Lanzarote 162 145 17 26

Fuerteventura 470 390 239 69

Tenerife -- 13 2 17

Balearic 
Islands

Ibiza -- -- -- -- -- -- -- -- 1 4 0 0 -- -- --

Total 475 3,569 807 15,195 1,060 18,517 1,020 16,670 942 19,176 739 15,675 567 11,781 38,703 18,056 13,604

Source: For 1999-2005, the MTAS (2006). For 2006-2008, the MIR (various years).
Note: Disaggregated data for intercepted ships is unavailable for 2006, 2007, and 2008. 
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This change in migratory routes corresponds with a change in the profile 
of potential clandestine migrants. Although they remain predominantly 
Moroccan, the flows have diversified to include other sub-Saharan coun-
tries. The reasons for migrating to Spain are not just these countries’ 
socioeconomic conditions. There has also been a strategic adaptation to 
the Spanish government’s actions, principally the diplomatic effort to sign 
bilateral readmission agreements with numerous African nations, as we will 
see in the next section. This has increasingly closed more doors to potential 
migrants from this region. We can summarize this change by the recent 
evolution of refusals of entry by foreigners’ nationalities (figure 2).

Figure 2. Refusals of entry by nationalities

Morocco

Rest.

Ginea Bissau

Ghana

Source: Data obtained by a personal communication with the Gabinete de Estudios de Seguridad 
Interior (GESI), Ministerio del Interior.

We can also point to the increase in the number of agents assigned 
to border control and immigration, which rose from a little more than 
10,000 at the end of 2003 to somewhere around 16,000 by the end of 
2008 (figure 3). This is evidence of the substantially increased funding 
that is going into combating unauthorized immigration.

Figure 3. The numbers of police assigned to border and 
immigration control have been rising, as this comparison of the 
end of 2003 and the end of 2008 shows. Data from MIR (2008).

2003 2008

10.239

15.710

Source: “Balance de la lucha contra la inmigración ilegal 2008”. Ministerio del Interior (MIR).
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 Map 1. Evolution of unauthorized entrance by immigrants 
 coming to Spain through maritime borders.
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Source: The data relating to ships is on the left-hand side of the graphs. Source: For the data on inter-

cepted vessels and ships, see table 3.5. For information on SIVE, see MIR (2008). The information on the 

detention centres comes from an interview with the personnel of the Unidad Central de Expulsiones y 

Repatriaciones (Central Deportation and Repatriation Unit, UCER), a subagency of the Comisaría General 

de Extranjería y Documentación (Commissariat-General for Aliens and Documentation). 
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The number of repatriations is also a good indicator of the more restric-
tive migration control policies (figure 4). Clearly, the efforts made 
especially during the mandate of the first PSOE government to win the 
cooperation of sending and transit countries, i.e. in seeking to share co-
responsibility for combating undocumented immigration, is apparent.A 
quarter of a million repatriations occurred between 2000 and 2003, and 
in the next four years, that figure reached just over 370,000.

Figure 4. Number of repatriations in 2000–2003 and 2004–2007

258,049

15.710

Source: Prepared by the author based on data from the Gabinete de Estudios de Seguridad Interior 
(GESI), Ministerio del Interior (MIR) for the corresponding years.

A process of action-reaction has developed between Spain’s strategic 
policies and the counterstrategies of the immigrants, as can be seen 
in the data on interceptions of ships and immigrants, the timeframe in 
which SIVI was implemented, and the number and capacity of the immi-
grant detention centres (see map 1). 

In the next section, we will present the policy mechanisms implemented 
in order to tackle this phenomenon of irregular migration.

Recent developments of control policies for migratory 
flows in Spain

Since the beginning of the 1990s, the Spanish government has increased 
its efforts, by increasing actions and measures to halt the entrance of 
undocumented migrants through Spanish maritime borders, which are 
some of the most porous in Europe, as we will see below.

The border that unauthorized immigration most “threatens” is a mari-
time one, which has led to a deployment of countless control strategies 
that go beyond the perimeter of the country itself, because in the case 
of Spain, officials must monitor an area and not a line (Carling, 2007a). 
The strategies now include the migration control actions of the countries 
of origin and transit, as well as the strategies deployed within Spain, with 
measures of extraordinary scope, such as extraordinary regularizations. 

Since Spain signed the Schengen Agreement in 1991, the development 
of a shared visa policy has meant that the countries with the highest 
migrant flows to Spain have been gradually added to the list of countries 
in which people are required to obtain a visa in advance from Spain’s 
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embassies and consulates abroad. Despite the diplomatic inconvenience 
created by the creeping visa requirement for ever more countries, espe-
cially those in Latin America ones (Kreienbrink, 2008), this obligation will 
soon become the first filter that immigrants must pass through before 
entering Spain.

In 1991, Spain thus began to require Moroccan citizens to apply for 
visas to travel to Spain prior to making the trip. This had an enormous 
influence on the number and composition of migratory flows from 
that country, even though the effects were more limited than the visa 
requirements applied to other countries. On one hand, before the 
visa requirement, the Moroccan government was already cooperating 
with Spain by reducing the number of passports issued to its citizens 
(Huntoon, 1998). On the other hand, the visa requirement has suppos-
edly unleashed what López García (2004) calls Morocco’s “migratory 
breakdown,” encouraged a broad informal economy connected to traf-
ficking in migrants (Carling, 2007b), resulted in the blockading of 
embassies and consulates, and led to the emergence of corrupt practices 
(Moya Malapeira, 2006).

In short, the visa policy has become a useful and effective instrument 
for managing migratory flows because it transfers the denial of entry to 
the embassies and consulates in the countries of origin, far from Spain’s 
national territory and from the scrutiny of Spanish public opinion. An 
interviewee from the Ecuadorian consulate in Murcia commented on the 
Spain’s strict visa requirements:

"In the case of Ecuador, in addition to border controls, other mechanisms 
have been established to impede [Ecuadorian] citizens from entering 
[Spain], as the Spanish Consulate’s daily practices prove. It is not deter-
mined nor stipulated [in law], but [the visa requirement] is a mechanism 
that has served to impede entrance in a draconian way, because in many 
cases it does not extend to even situations of a humanitarian nature, 
and in many cases, it also implies not knowing the administrative deci-
sions taken in Spain. There is a legal subterfuge that makes it possible 
to review the documents in the Consulate, and then they frequently use 
that power." (Interview in the Ecuadorian Consulate in Murcia)

Another of the strategies for moving migratory control beyond Spain’s 
borders is through strengthened cooperation with the countries of origin 
and transit, to monitor maritime borders using patrols in their territorial 
waters and in international waters (López Sala, 2006). From Spain’s per-
spective, this cooperation has been very successful, especially in the case 
of Mauritania, one of the principal departure points for undocumented 
migrants arriving by boat (Hernando and Planet, 2009).

One of most developed border-control measures during the last ten years 
in Spain has undoubtedly been the externalization of control. This was 
possible largely thanks to the intensification of Spanish diplomatic activ-
ity, mainly after the elections of March 2004, when the Spanish Socialist 
Party – the PSOE - became the governing party. Samers (2004) labels 
this policy an exportation of the migration-control agenda to non-EU 
member countries. Indeed, the threat of undocumented immigration is 
planned ever farther from the Spanish coastline and closer to African 
waters, thanks to the deployment of border-control strategies and meas-
ures exported to migrants’ countries of origin. Those countries are in turn 
becoming transit countries, and may even become immigration-receiving 
countries at some point. 
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For the Spanish case, the most evident example of a country that has 
been converted into an “buffer zone” is Morocco. As it deals with for-
eigners who cross Moroccan territory with the hope of reaching Europe 
as well as potential migrants from the Moroccan population itself, it is 
increasingly seeing the issue of migrant control moving ever closer to its 
own borders. Migratory pressure and the “border mentality” are increas-
ingly evident in the discourse of Moroccan officials:

"I want to make one thing very clear, okay? It is not only the Canary 
Islands, as the southern border of Europe, which is suffering from 
immigration, but also our own country, Morocco. We are suffering just 
like the Canary Islands or even worse, because we have a land border 
of 3,500 km with Algeria, and Mauritania. Most of this border is a 
great, uninhabited desert and those two countries don’t control, they 
don’t control their own territory very well . . . They cannot put their 
armies everywhere. . . . Morocco is suffering more than Spain from 
immigration, with the difference that Morocco does not have means 
within its reach. . . . We’re doing everything that we possibly can to 
stop the flows from Morocco. When we have stopped it, some 80 
percent [of the flows] moved to the south and this area suffers from 
all the cruelties of life." (Interview in the Moroccan Consulate in Las 
Palmas in 2008. )

The diplomatic relationship between Spain and Morocco has a long 
history that is not exclusively tied to the migration issue. Other issues 
that have influenced the relationship include Spanish boats fishing in 
Moroccan fisheries and the delicate question of the Western Sahara, 
which Morocco claims as its own territory. Nevertheless, since the 
beginning of the twenty-first century, Spain has made diplomatic 
efforts with Morocco, focusing especially on the management of 
migratory flows and the control of undocumented immigration. In 
addition to the Spanish initiatives are those by the EU, such as the 
European Neighborhood Policy or the Euro-African Interministerial 
Conference on migration and development (held in Rabat on July 10 
and 11, 2006; see MAEC, 2006).

Spanish diplomacy has also had a number of successes. In 1992, Spain 
and Morocco signed a readmission agreement for nationals from third 
countries who had travelled across Moroccan territory on their way to 
Spain. However, in reality, Morocco refused to readmit third-country 
nationals, under the argument that there was no proof that these 
people had actually been on Moroccan soil. Since 2003, Morocco has 
allowed the return of third-country nationals if the captain of the vessel 
in which the clandestine migrants had travelled is a Moroccan national 
(Carling, 2007a; Moreno Fuentes, 2005). Faced with an increase in 
the arrival of Moroccan minors unaccompanied by an adult, Spain and 
Morocco signed a 2003 agreement to address that problem. In addition-
al to its agreements with Spain, the Moroccan kingdom has also signed 
readmission protocols with Germany, Italy, and France; an identification 
protocol with Belgium; and a memorandum of understanding with the 
Netherlands (Lannon, 2005).

Another of Spain’s sweeping strategy measures related to sending and 
transit countries in African was the 2006 passage of the Action Plan for 
Sub-Saharan Africa (Plan de Acción para el África Subsahariana), or the 
Africa Plan. The Plan is clearly in sync with the recommendations made 
at the Euro-Africa Interministerial Conference, and its objectives include 
the encouragement of a culture of peace and democracy, promotion of 
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10.	L aw 02-03 regulating the entry and 
stay of foreigners in the Kingdom of 
Morocco, emigration and irregular 
migration. For a Spanish version of 
this legal text, see Kachani (2006). 

socioeconomic development, and cooperation in managing migratory 
flows through strengthened border controls and combating migrant traf-
ficking organizations (Esteban and López Sala, 2007; MAEC, 2006). One 
of the plan’s most important aspects is intensified cooperation on clan-
destine immigration, as a result of Spain’s diplomatic activities in Africa. 
Spain has signed cooperation (and some readmission) agreements to 
manage migratory flows with Senegal, Mali, Ghana, Ivory Coast, Cape 
Verde, Guinea-Conakry, Gambia, Nigeria, and Guinea-Bissau. Moreover, 
this plan has led to what has been christened as a “diplomatic redeploy-
ment” (MAEC, 2006; 12) throughout the region, with the opening of 
Spanish embassies in Mali, the Sudan, and Cape Verde, as well as those 
that Spain already had in Angola, Cameroon, Ivory Coast, Ethiopia, 
Gabon, Ghana, Equatorial Guinea, Kenya, Mauritania, Mozambique, 
Namibia, Nigeria, the Democratic Republic of the Congo, Senegal, South 
Africa, Tanzania, and Zimbabwe.

Morocco, meanwhile, has taken pains to stop migrants on its soil, includ-
ing its own nationals as well as those in transit from the sub-Saharan 
region. It has increased its cooperation with the EU and has tried to 
encourage interregional African cooperation. Nevertheless, given its geo-
graphical position, Morocco’s new role as guardian of Fortress Europe 
has made that difficult. Khalid Zerouali, Director of Migration and Border 
Monitoring in Morocco, Khachani (2006; 44) summarised the main 
components of the Moroccan migration-control strategy as follows: to 
establish a legal framework to penalize trafficking in migrants, to create 
an Immigration Observatory, to gather as much information as possible 
about undocumented immigration, to abort unauthorized immigration 
attempts at their point of origin, and to dismantle migrant-trafficking 
networks.

The Moroccan government passed Law 02-03 in 200310 to regulate for-
eigners wishing to enter and stay in the Kingdom of Morocco, and to 
address emigration and unauthorized immigration. In some ways, this 
foundational text is reminiscent of the first of the alien laws passed in 
Spain in 1985, in the sense that it is a response more to outside pressures 
from the European Community (Khachani, 2006) than to a level-headed 
analysis of the short-term consequences of blocking the sub-Saharan 
migrant flows crossing Morocco. Indeed, it is already turning into an 
immigrant-receiving country. Law 02-03 organizes and unifies various 
laws — scattered across several pieces of sometimes obsolete legislation 
that once regulated the conditions for foreigners to enter and stay in 
the kingdom. It also updates a regime of punishments for crimes related 
to emigration and aiding and abetting clandestine emigration, without 
making any mention of a regime for social and political rights that for-
eigners would enjoy once they have settled in Morocco.

Additionally, Morocco has increased the number of its border-control per-
sonnel. By the end of 2004, the government had added another 1,500 
Auxiliary Forces agents to the approximately 3,000 in 1992 (Elmadmad, 
2007).
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11.	L aw 14/2003, of the 20th November, 
reforming Law 4/2000, of the 11th 
January, on rights and freedoms of 
foreigners in Spain and their social 
integration. 
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The Moroccan government’s involvement in the management and 
control of undocumented migrant flows is beginning to bear fruit. In 
2006 alone, agents aborted 16,000 attempts at clandestine migration 
(in which 9,000 people were sub-Saharan immigrants), the number of 
Moroccans attempting to migrate clandestinely dropped by 9 percent 
and the numbers of people from other countries by 62 percent, and 352 
illegal trafficking networks were dismantled (Elmadmad, 2007).

As can be seen in the diagram presented in the first section of this 
chapter, one of the main characteristics of the recent border control 
policies is the expansion of the network of actors playing a role in migra-
tion control. This process includes not just institutional figures, but also 
transportation companies, principally airlines, which manage the subcon-
tracting of migration control, a practice tending towards privatization.
The Community Directive relating to the obligations that transportation 
agencies must fulfil in their interactions with passengers from other 
countries thus became national law, as Law 14/2003.11 These compa-
nies must guarantee that all travellers have the required documents and 
that they are in order, and that the travellers have sufficient economic 
means to enter the country to which they are travelling. The companies 
must take responsibility for returning the foreigner to his/her country of 
origin, including assuming the costs of housing and feeding the person 
in the event that entry is refused. This subcontracting of control leaves 
the foreigner completely unprotected. In order not to avoid a risk that a 
traveller will be denied entry — which would entail economic costs and 
perhaps other sanctions for the airline — the company will deny travel-
lers access to their means of transportation (Moya Malapeira, 2006). 

Migration control has not only been increasingly delegated and priva-
tized, but it is also exercised through mechanisms that distort the initial 
objectives of incorporating and legalizing the immigrant population. 
Instead, these mechanisms, the regularization programs for immigrants, 
strongly control flows. Spain has assiduously implemented these in 1986, 
1991, 1996, 2000, 2001, and 2005. According to Recaño and Domingo 
(2005), regularizations have increased the permanency of the immigrant 
population in Spain (thus impeding temporary or even circular migra-
tions), anticipated nonexistent or latent migrations — an issue that is 
apparent in the increase in family reunification after each regularization 
process — and have attracted undocumented immigrants residing in 
other EU countries.

Mention must be made within this group of strategies for migra-
tion control inside the country of the role that deportations play; 
they are conceived principally as a highly deterrent symbolic instru-
ment (Broeders and Engbersen, 2007). Spain has a variety of legal 
principles enabling the government to return an alien to his country 
of origin. These returns and refusals of entry take place at the border 
at the moment of an unauthorized entry. As can be seen in the light 
of the data collected (table 3), the evolution of both sets of figures 
is uneven. Denial of entry — rejecting people who try to enter Spain 
at border crossings — basically increased between 2000 and 2007 (a 
change was seen in 2008). Returns — rejections of people who try to 
enter Spanish territory at places other than checkpoints — declined 
notably, from a little more than 22,000 initially, to barely 13,000 in 
2004. That figure then began to grow again until 2006, when it reached 
a size that was similar to what had been seen at the beginning of 
the period. In the past two years, the figure has declined once again. 
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12.	 According to the Alien Law, refu-
sal of entry includes those people 
rejected at formal border chec-
kpoints, usually ports or airports. 
Readmissions refers to those 
expelled from Spain, by virtue of 
readmissions agreements with 
third countries. Deportations are 
those repatriated by virtue of cau-
ses recognized in the Alien Law 
through administrative proceedings 
based on an illegal stay in Spain. 
Finally, returns refer to people refu-
sed entry into Spain at points that 
are not formal checkpoints.

Table 2. Rise in Number of Repatriations, 2000-2008

2000 2001 2002 2003 2004 2005 2006 2007 2008

Entry denied 6,181 8,881 11,698 14,750 11,280 15,258 19,332 24,355 17,317

Readmissions 9,249 11,311 38,993 51,413 83,431 52,017 48,117 6,248 6,178

Deportations 1,226 3,817 12,159 14,104 13,296 11,002 11,373 9,467 10,616

Returns 22,716 22,984 14,275 13,684 13,136 14,466 21,652 15,868 12,315

Total 39,372 46,993 77,125 93,951 121,143 92,743 100,474 55,938 46,426

Source: 2000–2006 data obtained through a personal communication with personnel of the 
Gabinete de Estudios de Seguridad Interior (GESI), Ministerio del Interior (MIR). Data for 2007 and 
2008, MIR (2008).12 

Readmission refers to people returned to their countries of origin by 
virtue of the existence of bilateral readmission agreements. The figure 
for readmissions increased until 2004, reaching more than 80,000, but 
it began to fall in the next two years, and in 2007 in 2008, it fell even 
more sharply despite Spain having signed a very significant number of 
bilateral readmission agreements in recent years. 

Finally, deportation figures are an indicator of the control exercised inside 
Spanish territory, because it requires the opening of a deportation file 
before the return of the foreigner, who is usually removed because he 
or she was caught living in Spain without valid documents. Notably, 
throughout the entire period (2000–2008), the number of deportations 
was very small, at least if compared to the estimated figures for the 
number of immigrants living illegally in Spain (often calculated as the dif-
ference between the number of foreigners listed in the local population 
register and the actual number of valid residency permits). The evolution 
of this figure is very similar to that for readmissions, with an increase 
continuing until 2004 and a decrease after that date, although the 
decline is considerably weaker compared to readmissions.

Since 2004, the fact that returns and refusals of entry have increased 
while the number of deportations and readmissions has declined may 
reflect the concentration of control activity abroad compared to control 
within Spain itself.

Finally, with regard to border control measures and strategies, Spain 
has focused on reinforcing the border perimeter around the cities 
of Ceuta and Melilla, which have a land border with Morocco. This 
even involved importing U.S. technology for building walls (López 
Sala, 2007). In the coastal areas of the Strait of Gibraltar and the 
Canary Islands, Spain has introduced an advanced monitoring system, 
the Integrated External Surveillance System (Sistema Integrado de 
Vigilancia Exterior, or SIVE).

The SIVE began at the end of the 1990s as a technological operating 
system that provides information obtained through detection stations 
that identify ships at a long distance, of up to 10 km, and which transmit 
a televised signal to a command-and-control centre.Two centres are cur-
rently operating: one in Algeciras, monitoring the Strait of Gibraltar, and 
one in Fuerteventura, monitoring the coasts of the Canary Islands. They 
coordinate interception and rescue operations. Until 2004, SIVE covered 
primarily the Strait, Algeciras, Málaga, Ceuta, Granada, Fuerteventura, 
and to a certain extent, Cádiz. By the end of 2008, the SIVE had been 
completely installed in the entire Strait, and it covered all the coastlines 
of Andalucía, Murcia, and the Canary Islands.Plans were in place to 
extend its capacities to the Levant and the Balearic Islands in 2009.
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Not only have the technical means increased, but Spain has also invested 
considerable human resources, including increasing the number bor-
der and immigration police by more than 5,000 agents since 2003 
(there were 10,239 agents in 2003, but by the end of 2008, there were 
15,710) (MIR, 2009).

All these transformations in migration-control policies have had an 
impact on irregular migration flows; not only in the direction intended 
by policy-makers, i.e. the decline in the number of irregular migrants, 
but also in some unexpected ways, which could be seen both as 
outcomes of these new control policies and as counter-strategies devel-
oped by migrants in order to avoid being arrested, as will be seen in 
the next section. 

Conclusions

The evolution of Spain’s border-control policy cannot be understood 
unless the context of EU policies and measures is examined. Today, the 
Member States are sharply aware of the importance of external borders, 
especially maritime borders, in combating undocumented migration. 
Since the end of the 1980s, the appearance of a migratory regime 
with specific characteristics in the Southern European countries (Spain, 
Portugal, Greece, and Italy) has revived the debate on immigration 
throughout the EU. The pressure of maritime undocumented migration 
all along the coastlines of those countries has undoubtedly contributed 
to the development of a European border mentality. This was the context 
for the establishment of FRONTEX, the European border agency, and its 
principal operations have focused precisely on monitoring the maritime 
borders. Nevertheless, as we have shown above, the results are not very 
effective considering the large amount of money invested.

Spain’s policies have undergone a series of changes that principally con-
sist of measures to distance migration control farther from the border 
perimeter and to involve origin and transit countries in managing immi-
grant flows. Spain’s strong diplomatic efforts and its bargaining chip of 
socioeconomic aid led to Morocco changing its policies so that it would 
act as a primary filter in reducing undocumented migration. However, 
with the thwarting of the departures of many potential Moroccan and 
third-country migrants, other migrants are developing new and longer 
routes and alternative and riskier strategies for their clandestine migra-
tion. Morocco is also slowly turning into an immigration-receiving 
country. How it politically manages those dual roles — buffer and sup-
plier of labour — is one of the most fruitful topics for future research in 
the area of international migrations.

In the case of Ecuadorian migration, the effectiveness of strengthening 
the requirements needed in order to obtain a visa, a measure developed 
far away from the State’s border, has clearly impacted on the annual 
inflow of Ecuadorians, which has fallen dramatically since 2004.

Leaving aside the undesired consequences of the Spanish policy and 
migrants’ counterstrategies, the overall result of Spain’s efforts has been 
success in reducing in the number of migrants detained when attempt-
ing unauthorized entrance into Spanish territory. This has entailed an 
attempt to dissuade them from making the trip before they depart. 
If that downward trend is confirmed in coming years, we will be able 
to get a sense of Spain’s relative success in containing undocumented 
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migration. Community support — principally through FRONTEX, the new 
role that Morocco plays in the sub-Saharan migration system and coop-
eration with other emitting and transit countries — are the pillars on 
which Spain has built a more effective migration control.

Although the flows are lighter, undocumented migration to Spain has 
not stopped. The borders are being monitored intensely and thoroughly, 
but Spain has paid little attention to the attraction of its informal econ-
omy and whether the efforts to provide development assistance have 
been sufficient to palliate the factors in the countries of origin that drive 
emigration. Tightly knit migrant networks in Spain and many other EU 
countries, and the emitting societies’ assessment of immigration to Spain 
as a viable long-term strategy for upward mobility, will reinforce Spain’s 
situation as receiving country for labour migrants, although this may 
temporarily decrease during the current economic recession.

Bibliography and references

APDHA (Asociación Pro Derechos Humanos de Andalucía) (2008) 
Derechos humanos en la frontera sur 2007. http://www.apdha.org/
media/informeinmigra07.pdf 

BARROS, L., LAHLOU, M. ESCOFFIER, C. PUMARES, P. and RUSPINI, 
P. (2002) “La inmigración irregular subsahariana a través y hacia 
Marruecos”. Estudios sobre migraciones internacionales, 54S. Geneva: 
ILO. http://www.ilo.org/public/english/protection/migrant/download/imp/
imp54s.pdf 

BIGO, D. (2005) “Frontier Controls in the European Union: Who is in 
Control?”. In: D. BIGO and E. GUILD (eds.) Controlling Frontiers: Free 
Movement into and within Europe. Aldershot: Ashgate.

BIGO, D., and GUILD, E. (2005) “Policing at a Distance: Schengen Visa 
Policies”. In: D. BIGO and E. Guild (eds.) Controlling Frontiers: Free 
Movement into and within Europe. Aldershot: Ashgate.

BOIXAREU CARRERA, A. (1989) “Los trabajos del Grupo de 
Coordinadores para la libre circulación de las personas: el Documento de 
Palma”. GJ, 16. 3-11. 

BROEDERS, D. (2007) “The New Digital Borders of Europe: EU Databases 
and the Surveillance of Irregular Migrants”. International Sociology, 
22(1). 71-92. 

BROEDERS, D. and ENGBERSEN, G. (2007) “The Fight against Illegal 
Migration: Identification Policies and Immigrants’ Counterstrategies”. 
American Behavioral Scientist, 50(12). 1592-1609.

CARLING, J. (2007a) “Migration Control and Migrant Fatalities at the 
Spanish-African Borders”. International Migration Review, 41(2). 316-43.

CARLING, J. (2007b) “Unauthorized Migration from Africa to Spain”. 
International Migration, 45 (4). 3-37.

COLLYER, M. (2007) “In-Between Places: Trans-Saharan Transit Migrants 
in Morocco and the Fragmented Journey to Europe”. Antipode, 39(4). 
668-90.



The externalization of migration control in Spain and its impact on Moroccan and Ecuadorian migration116

COMMISSION OF THE EUROPEAN COMMUNITIES (2008) Commission 
Staff Working Document. Accompanying document to the 
Communication from the Commission to the European Parliament, 
the Council, the European Economic and Social Committee, and 
the Committee of the Regions, Report on the Evaluation and Future 
Development of the FRONTEX Agency. Statistical Data. Brussels: 
Commission of the European Communities. http://www.statewatch.org/
news/2008/feb/eu-com-67-08-frontex-stats.pdf 

CORNELIUS, W. (2005) “ Controlling ‘Unwanted’ Immigration: Lessons 
from the United States, 1993-2004”. Journal of Ethnic and Migration 
Studies, 31(4). 775-794. 

DIVINSKÝ, B. (2004) Migration Trends in Selected Applicant Countries. 
Volume V- Slovakia. An Acceleration of Challenges for Society. Vienna: IOM. 

DÜVELL, F. (2006) Illegal Immigration in Europe. Beyond Control? New 
York: Palgrave Macmillan.

ELMADMAD, K. (2007) “La gestion des frontières au Maroc”. CARIM 
Research Report, no. 2007/04. Florence: European University Institute. 

ESTEBAN, V, and LÓPEZ SALA, A. M. (2007) “Breaking Down the Far 
Southern Border of Europe: Immigration and Politics in the Canary 
Islands”. Migraciones Internacionales, 4(1). 87-110.

FORTRESS EUROPE - Osservatorio sulle Vittime dell’Immigrazione. (2008) 
L’elenco documentato di 11.576 migranti morti alle frontiere UE dal 
1988 al 2007. 

FRONTEX. (2007) “2007 Sea Border Operations”. FRONTEX Press Kit 
2/11, 1. http://www.frontex.europa.eu/newsroom/press_kit/ 

FRONTEX. (2008) Informe General de FRONTEX 2007.
http://www.frontex.europa.eu/gfx/frontex/files/justyna/frontex-2008-
0011-00-00-enes.pdf. 

GEDDES, A. (2003) The Politics of Migration and Immigration in Europe. 
London: Sage.

GODENAU, D. and ZAPATA HERNÁNDEZ, V. (2008) “The Case of 
the Canary Islands (Spain): A Region of Transit between Africa and 
Europe”. In: D. GODENAU, V. M. ZAPATA HERNÁNDEZ, P. CUTTITTA, A. 
TRIANDAFYLLIDOU, T. MAROUKIS, and G. PINYOL (eds.) Immigration 
Flows and the Management of the EU’s Southern Maritime Borders,. 
Documentos CIDOB Migraciones, 17. Barcelona: CIDOB Foundation.

GUIRAUDON, V. (2000) “European Integration and Migration Policy: 
Vertical Policy-making as Venue Shopping”. Journal of Common Market 
Studies, 38(2). 246-269.

HAAS, H. de. (2007) “The Myth of Invasion. Irregular Migration from 
West Africa to the Maghreb and the European Union”. Research report 
for the International Migration Institute, University of Oxford.
http://www.imi.ox.ac.uk/pdfs/Irregular%20migration%20from%20
West%20Africa%20-%20Hein%20de%20Haas.pdf



117Antía Pérez

HERNANDO DE LARRAMENDI MARTÍNEZ, M. and PLANET CONTRERAS, 
A.I. (2009) “España y Mauritania: Sáhara, pesca, migraciones y desarrollo 
en el centro de la agenda bilateral”. Documentos CIDOB Mediterráneo y 
Oriente Medio. 16. 

HUNTOON, L. (1998) “Immigration to Spain: Implications for a Unified 
European Union Immigration Policy”. International Migration Review, 
32(2). 423-450.

ILLAMOLA DAUSÀ, M. (2004) Hacia una gestión integrada de las 
fronteras: el código de fronteras Schengen y el cruce de fronteras en la 
Unión Europea. Documentos CIDOB Migraciones, 15. Barcelona: CIDOB 
Foundation.

IZQUIERDO ESCRIBANO, A. (2005) “La inmigración irregular en el cam-
bio del milenio: una panorámica a la luz de las regularizaciones y de 
los contingentes anuales de trabajadores extranjeros en España”. In: C. 
SOLÉ PUIG, A. IZQUIERDO ESCRIBANO, and A. ALARCÓN ALARCÓN 
(eds.) Integraciones diferenciadas: migraciones en Cataluña, Galicia y 
Andalucía. Barcelona: Anthropos.

IZQUIERDO ESCRIBANO, A. (2008) “El modelo de inmigración y los ries-
gos de exclusión”. In: Fundación FOESSA”. VI Informe sobre exclusión 
y desarrollo social en España 2008. Madrid: Fundación FOESSA/Cáritas. 
601-679.

IZQUIERDO ESCRIBANO, A, and FERNÁNDEZ SUÁREZ, B. (2007) “La 
inmigración en España, 2005-2006: entre la normalización y el flujo de 
cayucos”. In: V. NAVARRO (ed.) La situación social de España, 2. Madrid: 
Fundación Largo Caballero/Editorial Biblioteca Nueva. 

JOPPKE, C. (2002) “European Immigration Policies at the Crossroad”. In: 
P. HEYWOOD, E. JONES, and M. RHODES (eds.) Developments in West 
European Politics. Basingstoke: Palgrave.

KHACHANI, M. (2006) La emigración subsahariana: Marruecos como 
espacio de tránsito. Documentos CIDOB Migraciones, 10. Barcelona: 
CIDOB Foundation.

KOFF, H. (2005) “Security, Markets and Power: The Relationship between EU 
Enlargement and Immigration”. European Integration, 27(4). 397-415.

KREIENBRINK, A. (2008) España, país de inmigración. Evolución política 
entre europeización e intereses nacionales. Madrid: MTIN. 

LANNON, E. (2005) “Les clauses de l’accord euro-marocain d’association 
relatives à l’immigration illégale et la problématique des accords de 
réadmission”. In: H. BOUSETTA, S. GSIR, and M. MARTINIELLO (eds.) Les 
migrations marocaines vers la Belgique et l’Union Européenne. Bilbao: 
Universidad de Deusto. 

LÓPEZ GARCÍA, B. (2004). “Los focos de la inmigración irregular”. In: B. 
LÓPEZ GARCÍA (ed.) Atlas de la inmigración marroquí en España. Taller 
de Estudios Internacionales Mediterráneos (TEIM). Madrid: MTAS/UAM. 

LÓPEZ SALA, A. M. (2006) “Pasar la línea. El Estado en la regulación 
migratoria desde una perspectiva comparada”. Revista Internacional de 
Filosofía Política, 27. 71-100.



The externalization of migration control in Spain and its impact on Moroccan and Ecuadorian migration118

LÓPEZ SALA, A. M. (2007) “La ley de la frontera: migraciones internac-
ionales y control de flujos”. Revista de Occidente, 316. 91-110.

MAEC (Ministerio de Asuntos Exteriores y de Cooperación) (2006) Plan 
África. 2006-2008. Resumen ejecutivo.
http://www.maec.es/SiteCollectionDocuments/Home/planafrica.pdf

MIR (Ministerio del Interior) (2007) Balance de la lucha contra 
la inmigración ilegal 2006. http://www.mir.es/DGRIS/Notas_Prensa/
Ministerio_Interior/2007/np022103.html

MIR (Ministerio del Interior) (2008) Balance de la lucha contra la inmi-
gración ilegal 2007. http://www.mir.es/DGRIS/Balances/Balance_2007/
pdf/bal_lucha_inmigracion_ilegal_2007_mir.pdf 

MIR (Ministerio del Interior). (2009). Balance de la lucha contra la inmi-
gración ilegal 2008. http://www.mir.es/DGRIS/Balances/Balance_2008/
Balance_lucha_inmigracion_ilegal_2008.html 

MIR (Ministerio del Interior). (2010). Balance de la lucha contra la inmi-
gración ilegal 2009. 
www.mir.es/DGRIS/Balances/Balance_2009/balan_inmigrac_ilegal.html

MORENO FUENTES, F. J. (2005) “Evolution of Spanish Immigration 
Policies and their Impact on North African Migration to Spain”. Hagar, 
6(1). 109-35.

MOYA MALAPEIRA, D. (2006) “La evolución del sistema de control 
migratorio de entrada en España”. In: E. AJA and J. ARANGO (eds.) 
Veinte años de inmigración en España. Perspectivas jurídica y sociológica 
(1985-2004) Barcelona: CIDOB Foundation. 

MTAS (Ministerio de Trabajo y Asuntos Sociales) (2006) Balance 
de la Secretaría de Estado de Inmigración y Emigración de las 
embarcaciones interceptadas en 2005 .  http: / /www.acoge.
org/?section=content-view&content=94 

RECAÑO, J. and DOMINGO, A. (2005) “Factores sociodemográficos y ter-
ritoriales de la inmigración irregular en España”. Papers de Demografía, 
268. Barcelona: CED (UAB). 

SAMERS, M. (2004) “Emerging Geopolitics of ‘Illegal’ Immigration in the 
European Union”. European Journal of Migration and Law, 6(1). 27-45.

SASSEN, S. (2001) ¿Perdiendo el control? La soberanía en la era de la 
globalización. Barcelona: Bellaterra.

ZOLBERG, A. R. (2002). Guarding the Gates.
http://www.ssrc.org/sept11/essays/zolberg_text_only.htm 



119

BORDERS AND HUMAN RIGHTS

•	 PROTECTION OF MIGRANTS IN IRREGULAR 
	 SITUATIONS AND EU BORDER CONTROLS

	 Elisa Fornalé

•	 BORDERS AND BORDERLANDS:  
	 A COMMON EUROPEAN ASYLUM SPACE

	 Monika Weissensteiner

•	 THE EXTERNALISATION OF THE ASYLUM FUNCTION  
	 IN THE EUROPEAN UNION

	 Sílvia Morgades





121

1.	 Goodwi l l -G i l l ,  G.  S .  (2000) 
“Migration: International Law and 
Human Rights”. In: B. Ghosh (ed.) 
Managing Migration. Time for a 
New International regime? Oxford: 
Oxford University Press. 160-189.

Introduction 

Irregular migration is emerging as one of the most critical social and eco-
nomic issues of this decade; it is also a phenomenon that is becoming a 
global crisis. It is now a subject of concern for many countries, due to their 
geographical position and the role they play in the migration process.

The nexus between human rights and migration is not new. Most of the 
doctrine1 affirms the application of international human rights standards 
to migrants, regardless of their status. Nevertheless, the legal situation of 
migrants in relation to their enjoyment of human rights is complex, and 
is characterized by overlapping layers of norm-creation and norm-appli-
cation which are difficult to reconcile. In fact, the concrete application of 
international standards in a case-by-case perspective is far from satisfac-
tory. These layers include national, regional, and international regulations 
and forums, as well as binding and non-binding regulations and forums.

The chapter aims to highlight some of the key issues pertinent to the 
relationship between the protection of migrants in irregular situations 
and the EU border controls policies, using the case of Morocco as an 
example. In particular, it aims to analyze how ensuring respect for human 
rights law is necessary for the legitimacy of EU border policies, bearing 
in mind the principle that each member state also has an obligation to 
ensure protection beyond its borders.

Morocco, as a transit country, is implicated because many people arrive 
there and they are unable to leave because of their status as irregular 
migrants. If they can move, they are often refused entry and returned. 
This transit country therefore ends up having to manage part of this 
irregular migration problem on its own territory, not only as a transit 
country, but also as one that has to deal with the problem regardless of 
the wishes of the individuals concerned, who may not wish to stay there.

This chapter begins with a review of the normative framework for 
protecting migrants’ rights, focusing on international human rights 
standards. This study will argue that a human rights approach to migra-
tion law serves the purpose of grounding the legal analysis of migrant 
rights and corresponding State duties in international law. By recognizing 
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2.	 See the interesting analysis by Gil-
Bazo, M. T. (2006) in “The practice 
of Mediterranean States in the con-
text of the European Union’s Justice 
and Home affairs external dimen-
sion. The safe third country concept 
revisited”. International Journal of 
Refugee Law, 18. 571 -600. This 
study is important in underlining 
the development of European 
Union external border control poli-
cies and the influence on national 
policies developed by third coun-
tries such as Morocco.

that states have a responsibility to manage their borders, it is accepted 
that States have a sovereign responsibility to uphold voluntarily assumed 
obligations, including the duty to promote, protect and respect human 
rights. In particular, states have specific responsibilities to provide pro-
tection to everyone falling within their jurisdiction, including irregular 
migrants. In fact, there is no lack of international instruments, but the 
main challenge is to enforce them and ensure compliance by States. 

The chapter then discusses to what extent the implementation of these 
standards at national level might interact with the European migration 
policies, because the EU is legally obliged to be concerned with the other 
countries that EU member states deal with.2 The first point is the intro-
duction of the current situation in Morocco, and particularly the evolution 
of the migration process, considering that Morocco has changed its sta-
tus becoming a host country, a country of origin and a transit country. 
The second is the role played in this scenario by the influence exercised 
by the externalization of migration control policies of the European 
Union, and the implication of readmission agreements at national level. 
Starting from the discussion of these agreements, the aim is to suggest 
that the principle of sovereignty seems to prevail over the guarantee of 
the basic human rights of migrants in irregular situations. By introducing 
arguments which support the failure of the state in protecting the rights 
of migrants, readmission agreements leave room for the introduction of 
new international standards using a restrictive approach. 

The chapter concludes that these international obligations have been 
implemented in an ad hoc manner, necessitating a more systematic 
approach to the protection of migrant rights at national level. This case 
study highlights that even if the EU professed adherence to human 
rights in different agreements concluded with third States in defin-
ing the EU external borders, it is important to put those engagements 
into practice. The prevalent risk is to avoid the basic human rights of 
migrants in irregular status by prioritizing the security concerns of EU 
member States.

Definitions 

Definitions are important because the determination of status dictates 
whether or not an individual is eligible to claim certain rights associated 
with status and, at the same time, shows the difficulties in applying legal 
distinctions to the real experience of migrants. 

This chapter adopts the terms “irregular migrant” and “migrant in 
irregular status”, because they are sufficiently comprehensive to include 
the different aspects of irregular movements. These terms are pref-
erable because they include a wide range of situations: in general, 
irregular migrants are persons who contravene migration regulations in 
their host country (Fargues, 2009). They may be a migrant who entered 
the country unlawfully; a migrant who entered without any documents; 
a migrant who entered with documents from his country of origin which 
did not comply with the entry conditions of the receiving country, a 
migrant who entered legally but is working without express permission, 
a migrant who entered lawfully and worked legally on a temporary basis 
but failed to maintain his/her lawful status, and a person who is born to 
irregular migrants and becomes an irregular immigrant him or herself by 
birth even without ever having crossed an international border (Duvell, 
2006). In some instances, irregular migration flows are intertwined with 
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docid/3b00f1b638.html. At regional 
level, other bodies have expressed 
their intention to not refer to “ille-
gality”; see for instance the Council 
of Europe resolution of 2006, which 
states that it “prefers to use the 
term ‘irregular migrants’”, Council 
of Europe, Parliamentary Assembly, 
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7. The ASEAN Declaration on the 
Protection and Promotion of the 
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January 2007.

4.	 In this regard, The Inter-American 
Court on Human Rights in 17 
September 2003 issued a swee-
ping advisory ruling that clearly 
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refugee movements, such as those from sub-Saharan Africa, in which 
since the legal status of asylum seekers and refugees is not well-defined 
they are often considered in an irregular situation.

Migration semantics have evolved at the international level. Terms 
such as “illegal” and “clandestine” migrants were often used, and 
now the terms “undocumented” and “irregular situation” are being 
used, to refer not to individuals, but to the situation at hand. This 
was expressly stated by the General Assembly Resolution (3449 (XXX), 
1975, “Measures to ensure the human rights and dignity of all migrant 
workers”) in article 2, which “Requests the United Nations organs and 
specialized agencies concerned to utilize in all official documents the 
term “non-documented” or irregular migrant workers, to define those 
workers that illegally and/or surreptitiously enter another country to 
obtain work”.3

Regional bodies have also expressed their preference for terminology 
that does not refer to “illegality”. Despite this declaration, the European 
Commission and European member governments consistently use the 
term “illegal migrant” to describe the category of migration, with an 
increasing association with criminal law. 

Avoiding the use of the expression “illegal” to refer to migrants reflects 
the importance of avoiding the creation of a situation of inferiority with 
regard to their protection required by human rights principles, as in fact 
even unlawful residence of a human being in a the territory of a State 
cannot justify a lessening of these fundamental rights. The denial in prac-
tice that such rights even exist or are applicable to some human beings 
is the clearest display of the absence of respect for fundamental human 
rights of migrants, more than the failure to adopt or implement human 
rights standards (Bogusz et al., 2004). As states by Groenendijk, this is a 
paradox, considering that “most undocumented persons have some place 
in the world where they live lawfully”. As a result, this categorization, 
which renders such human beings outside the protection and applicability 
of the law, contradicts the fundamental human rights affirmed in article 
6 of the Universal Declaration of Human Rights, which states that “Every 
human being has a right to recognition before the law’. 

International human rights framework related to irreg-
ular migrants

In principle, regardless of their status, migrants enjoy the protection of 
international law.4 International law is well-developed, and there are 
international standards that deal directly with migrants and those that 
deal with wider human rights questions that affect migrants. 

The most important international human rights instruments, such as the 
1948 Universal Declaration of Human Rights5 and the two Covenants 
- the 1966 International Covenant on Civil and Political rights (ICCPR)6 
and the International Covenant on Economic, Social and Cultural rights 
(ICESCR),7 introduced the concept of basic human rights of all human 
beings, including migrants in regular or irregular situations. In fact, the 
International Covenant on Civil and Political rights recognizes a number 
of rights with respect to aliens as well as nationals and similarly, the 
International Covenant on Economic, Social, and Cultural Rights estab-
lishes that the Governments shall take progressive measures to the 
extent of their available resources to protect the rights of everyone. 
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8.	 In its general comment No. 15 the 
Human Rights Committee explai-
ned that “the rights set forth in the 
International Covenant on Civil and 
Political Rights apply to everyone, irres-
pective of reciprocity, and irrespective 
of his or her nationality or statelessness 
… [T]he general rule is that each one 
of the rights of the Covenant must 
be guaranteed without discrimination 
between citizens and aliens”. 

9.	 UN Human Rights Committee (1986) 
“General Comment No. 15: The posi-
tion of aliens under the Covenant”. 
[on line]. Geneva: CCPR. [See: 11 April 
1986].

10.	 The Convention on the Elimination of 
All Forms of Discrimination Against 
Women (CEDAW) includes a number 
of provisions applicable to migrant 
women: the elimination of sex role 
stereotyping (art. 5), suppression of 
traffic in women and exploitation of 
prostitutes (art 6), and an end to dis-
crimination in the field of employment 
and citizenship (art. 3, 9 and 11).

11.	 The situation of children born to non-
citizen parents is addressed in the 
Convention on the Rights of the Child. 
Under article 7 of that Convention, 
a child “shall be registered immedia-
tely after birth and shall have the right 
from birth to a name, [and] the right 
to acquire a nationality … States par-
ties shall ensure the implementation of 
these rights … in particular where the 
child would otherwise be stateless”. In 
view of the near-universal ratification 
of the Convention on the Rights of the 
Child, the principle of jus soli (citizen-
ship based on the place of birth) has 
emerged as the overriding internatio-
nal norm governing the nationality of 
children born to non-citizen parents. 
This right must be enforced without 
discrimination as to the gender of the 
parent. Furthermore, article 7 of the 
Convention requires transmittal of citi-
zenship from a parent to his or her 
adopted child. Article 7 should be read 
in conjunction with article 8 (preserva-
tion of identity, including nationality, 
name, and family relations), article 9 
(avoiding separation from parents), 
article 10 (family reunification), and 
article 20 (continuity of upbringing of 
children deprived of their family envi-
ronment). Within the holistic approach 
recommended by the Committee on 
the Rights of the Child for the interpre-
tation of the Convention, those articles 
should be understood according to the 
general principles of the Convention 
as reflected in articles 2 (right to non-
discrimination), 3 (principle of the best 
interests of the child), 6 (right to life 
and development) and 12 (right to res-
pect for the child’s views in all matters 
affecting the child and opportunity to 
be heard in any judicial or administra-
tive proceedings affecting the child). 
In any case, children of non-citizens 
without legal status should not be 
excluded from schools.

This equal protection of all persons is the cornerstone of all human 
rights provisions, and in specific terms, Article 2 of the Universal Decla-
ration of Human Rights states “Everyone is entitled to all the rights and 
freedoms set forth in this Declaration, without distinction of any kind, 
such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. Furthermore, no 
distinction shall be made on the basis of political, jurisdictional or inter-
national status of the country or territory to which a person belongs, 
whether it is independent, trust, non-self-governing or under any other 
limitation of sovereignty”. Articles 2 of the ICCPR and of the ICESCR 
also affirm that each State party undertakes to respect and ensure to all 
individuals within its jurisdiction the rights recognized in the Covenant 
“without distinction of any kind”. In this regard, the General Comment 
no. 15, made by the Human Rights Committee, highlighted the need 
to guarantee all the rights listed in the Covenant without discrimination 
between citizens and aliens.8 

In addition to the general protection that derives from these instru-
ments, migrants enjoy the implicit protection of several other human 
rights instruments. Of particular note are the Convention on the Elimi-
nation of all forms of Racial Discrimination (CERD, 1965),9 the Conven-
tion on the Elimination of All Forms of Discrimination against Women 
(CEDAW, 1979),10 the UN Convention against Torture (CAT 1985), and 
the Convention on the Rights of the Child (CRC, 1989).11 

The principle of non-discrimination is also included in article 3 of the 
Conventions against torture and other cruel, inhuman or degrading 
treatment or punishment12 and in article 2 of the Convention on the 
rights of the Child,13 which applies “the rights set forth in the present 
Convention to each child within their jurisdiction without discrimina-
tion of any kind, irrespective of the child’s or his or her parent’s or legal 
guardian’s race, colour, sex, language, religion, political or other opin-
ion, national, ethnic or social origin, property, disability, birth or other 
status”.14 

The protection of migrant workers with irregular status

In addition, a number of relevant provisions related to the protection of 
migrants in irregular status can be found into the international instru-
ment, specifically addressing migrant workers. 

A migrant worker is currently defined as “a person who is to engaged, 
is engaged or has been engaged in remunerated activity in a State of 
which he or she is not a national.” They may easily be subject to exploi-
tation, and it is mainly for this reason that international law started to 
look into the status and the conditions of migrants workers. The Pream-
ble of the Constitution of the International Labour Organization includes 
“the protection of the interests of workers when employed in countries 
other than their own” among the aims of the Organization, and the 
International Labour Organization has created a number of conventions 
and recommendations which are today the most important international 
instruments for the protection of migrant workers.15

The ILO Migrant Workers (Supplementary Provisions) Convention (n.143) 
of 1975,16 concerning migration in abusive conditions and the promo-
tion of equality of opportunity and treatment of migrants’ workers, 
was the first international attempt to address the situation of irregular 
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14.	F or an analysis of the protection on 
unaccompanied children see the 
Report of the Special Rapporteur on 
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available at http://ap.ohchr.org/docu-
ments/dpage_e.aspx?m=97.

15.	 The normative action for the realization 
of the constitutional objectives follows 
three roads: 1) Provisions on Migrants 
Workers in Conventions of universal 
application (e.g ILO Convention No.2 
on Unemployment); 2) Thematic con-
ventions with specific provisions related 
to migrant workers (ILO Convention 
No. 21 on Inspection of Emigrants); 3) 
Two General Conventions on Migrant 
Workers (No. 97 of 1949 and No. 143 
of 1975).
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18.	 The Migrant Workers’ Convention 
protects all migrant workers and 
their families, but does not genera-
lly include employees of international 
organizations, foreign development 
staff, refugees, stateless persons, 
students and trainees (arts. 1, 3). 
The Convention provides for: non-
discrimination (art. 7); freedom to 
leave any country and to enter the 
country of origin (art. 8); the right 
to life (art. 9); freedom from torture 
and ill-treatment (art. 10); freedom 
from slavery or forced labour (art. 11); 
freedom of thought, conscience, and 
religion (art. 12); freedom of opinion 
and expression (art. 13); freedom from 
arbitrary or unlawful interference with 
privacy, family, home, corresponden-
ce, or other communications (art. 14); 
property rights (art. 15); liberty and 
security of person (art. 16); the right 
of migrants deprived of their liberty 
to be treated with humanity (art. 17); 
a fair and public hearing by a com-
petent, independent and impartial 
tribunal (art. 18); prohibition of retro-
active application of criminal laws (art. 
19); no imprisonment for failure to 
fulfill a contract (art. 20); no destruc-
tion of travel or identity documents 
(art. 21); no expulsion on a collective 
basis or without fair procedures (art. 
22); the right to consular or diplomatic 
assistance (art. 23); the right to recog-
nition as a person before the law (art. 
24); equality of treatment between 
nationals and migrant workers as to 
work conditions and pay (art. 25); the 
right to participate in trade unions (art. 
26); equal access to social security (art. 
27); the right to emergency medical 
care (art. 28); the right of a child to a 
name, birth registration and nationa-
lity (art. 29); and equality of access to 
public education (art. 30). In addition, 

migrants. The Convention requires the adoption of all necessary meas-
ures at national and international levels (1) to suppress clandestine 
movements of migrants and their illegal employment, and (2) to take 
action against the organizers, wherever they are, of illicit or clandestine 
movements of migrants for employment and against those who employ 
workers who have immigrated irregularly. The Convention consists of 
two parts. Part I covers all migrant workers and in particular those non-
nationals who are in an irregular situation as regards their entry, stay 
or economic activity. Part II applies to regular workers. The Convention 
defines limited rights for migrant workers in irregular situations. In par-
ticular, they enjoy “equality of treatment for himself and his family in 
respect of rights arising out of past employment as regards remunera-
tion, social security and other benefits” (art. 9. 1 ). Moreover, they have 
rights to due process in respect of disputes regarding these claims and in 
the case of expulsion, the cost of expulsion should not be borne by the 
worker (Wickramasekara, 2007).

The most important instrument is the International Convention on the 
protection of the rights of all migrant workers and members of their 
families (ICRMW), which entered into force on July 1, 2003,17 and is the 
only international human rights instrument that explicitly addresses the 
rights of specific groups of migrants.

The 1990 International Convention was the first comprehensive instru-
ment to define basic, universal human rights and to address the protec-
tion of all migrant workers, including those with irregular and regular 
status. The main idea was to recognize that all human beings are enti-
tled to the basic human rights found in other general human rights 
instruments, regardless of their legal status, and to include a category of 
migrants not covered by previous treaties. For the purposes of the Con-
vention Article 5 of the Convention recognizes as migrant workers those 
who are considered to be documented as well as those who are consid-
ered non-documented. Article 7 affirms that the rights enumerated in 
the Convention are to be respected without any distinction of any kind, 
and Part III of the Convention, from article 8 to article 35, enumerates a 
comprehensive set of rights applicable to all migrant workers and mem-
bers of their families.18 Undocumented migrants enjoy access to legal 
treatment, emergency medical care, freedom of thought and religion, 
respect of cultural identity, protection from arbitrary interference with 
privacy, education of children.

The Committee on the Protection of the rights of All Migrant Workers 
and Members of their families, in charge of the supervision mecha-
nisms for monitoring compliance with the provisions, has substantively 
examined the implementation and the application of the provisions to 
the irregular migrant workers. In this context, the CMW’s Communica-
tions are important because they provide guidance in applying the rights 
in practice, and show how the rights have been interpreted in annual 
reports of States.

In particular, in a recent opinion on the report submitted by the Syrian 
Arab Republic (CMW/C/SYR/CO/1, 2 May 2008), the Committee recalled 
that “in accordance with the definition of “migrant workers” in article 
2, paragraph 1, of the Convention, Part III of the Convention is to be 
applied to all non-nationals engaged in remunerated activity, including 
those in an irregular situation”. In fact, in the light of the State party’s 
position, asylum seekers, considered as irregular migrants, were exclud-
ed from the scope of the Convention under article 3 (d). In this case, the 
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States parties must ensure respect for 
migrants’ cultural identity (art. 31); the 
right to repatriate earnings, savings, 
and belongings (art. 32); and informa-
tion about rights under the Convention 
(art. 33).

19.	C EDAW, General Recommendation 
no.  26 on Women Migrant 
Workers, 2008, P.1.

Committee encourages the States party to recognize the rights provided 
for in Part III of the Convention to all workers in an irregular situation, to 
the greatest extent possible.

The state sovereignty principle and border controls

After considering the international human rights framework, the vulner-
ability of migrants stems from the subject of state sovereignty.

The main issue is related to the link between the concept of sovereignty 
of a State and the basic human rights of irregular immigrants. In fact, 
it seems more relevant to determine what the basic human rights of 
irregular migrants are and to decide how far the protection might be 
extended by sovereign States. In particular, this point raises concerns 
about the organizational capability within society, questions about costs 
and questions about balancing the aims of an immigration policy with 
the needs of individuals seeking to enter (Pecoud and Guchteneire, 
2006). 

Any attempt to formulate rights for irregular migrants comes up against 
the concept of state sovereignty. At the national level, each State devel-
ops “laws” that govern its own migration policies as well as protecting 
the rights of migrants. In addition, States possess broad authority to 
regulate some aspects of the movement of forcing nationals across their 
borders. Despite limitations on these authorities, States exercise their 
sovereign powers to determine who will be admitted and for how long. 
In support of these powers, States enact “laws” and “regulations” gov-
erning the issuance of passports, admissions, the exclusion and removal 
of aliens, and border security rules including customs and practices. 
These apply within a defined national territory and may be “hard law” 
that is legally enforceable through courts, or “soft law” that operates as 
policy guidelines. States vary in the types of laws and regulations adopt-
ed, with some being more restrictive than others.

There is no general right to enter a country, with the exception of 
nationals of that country, and arguably non-citizens who have acquired 
a long-term or secure residence status in their adopted State (Martin, 
2005; Bogusz, 2004). In fact, state authority is frequently limited by 
international legal norms, and in many situations there is a gap between 
the rights which migrants, both regular and irregular, enjoy under inter-
national law, and the difficulties they experience in the countries where 
they live, work, and travel. The gap between the principles agreed by 
governments and the reality of individuals’ lives, underscores the vulner-
ability of migrants in terms of human rights. In fact, as affirmed by the 
Special Rapporteur on the human rights of migrants, “This power to 
manage admission and expulsion has, however, to be exercised in full 
respect for the fundamental human rights and freedoms of non-nation-
als, which are granted under a wide range of international human rights 
instruments and customary international law” (A/HRC/7/12, 25 February 
2008). The UN Committee on the Elimination of Discrimination Against 
Women also stated recently that “While states are entitled to control 
their borders and regulate migration, they must do so in full compliance 
with their obligations as parties to the human rights treaties they have 
ratified or acceded to”.19

While some migrants might be able to obtain legal entry to another 
state, those migrants that are or would be denied legal entry may 
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attempt illegal entry as frequently as they like. The right to leave con-
tinues to contradict the fact that there is no general right to enter other 
States for most of the world’s migrants. In an increasingly “intercon-
nected world”, in which states generally support the free movement of 
goods, services, and capital, it is recognized by many scholars that there 
is a lack of consensus on the part of states with regard to liberalizing 
their policies on the free movement of migrants (Martin, 2005). 

The decision to admit migrant remains within the discretionary power 
of State authorities, and countries where immigration is common nor-
mally require a visa before entry into the country is granted. Despite the 
possession of a visa granted by diplomatic or consular missions, entry is 
subject to the discretion of immigration officials or internal regulations. 
In most countries, there is no legal remedy against the refusal to grant a 
visa. 

The basic guidelines to be considered in this matter were set out by the 
Human Rights Committee, which monitors the implementation of the 
International Covenant on Civil and Political Rights (ICCPR). In 1999, the 
Committee adopted General Comment no. 27 on the right of freedom 
of movement, which provided detailed principles to guide states on the 
position of aliens. 

According to this interpretation “the Covenant does not recognize the 
right of aliens to enter or reside in the territory of a State party. It is in 
principle a matter for the State to decide whom it will admit into its ter-
ritory. However, in certain circumstances an alien may enjoy the protec-
tion of the Covenant even in relation to entry or residence, for example, 
when considerations of non-discrimination, prohibition of inhuman 
treatment and respect for family life arise”.20 This is in line with its previ-
ous General Comment no. 15, 1986, which as mentioned above, stated 
that each State party must ensure the rights in the Covenant to “all indi-
viduals within its territory and subjects to its jurisdiction”.

The right of freedom of movement is more than just the right to cross 
the border; it is also the right to normal living and working conditions in 
the country of residence.

Irregular transit migration in Morocco

Having outlined the main international legal framework and obligations 
that bind EU member States on migrant issues, this section highlights 
the current development of EU border migration policy and the relation-
ship with third countries, using the case of Morocco as a case study. The 
main point is to identify the key issues that arise as a point of contention 
in the definition of EU external border control policies. 

After a brief overview of the current situation in Morocco, this sec-
tion will first address the existing relations between EU and Morocco, 
analyzing the main instruments and measure adopted to reinforce this 
relationship, with a particular focus on the relevant role played by the 
adoption of readmission agreements to define the EU border control 
policy. A specific attention will also be devoted to ascertaining whether 
the national legal background has been affected by the implementa-
tion of this strong relationship, with a review of the implementation of 
international standards by Morocco and the current legal framework for 
immigration.
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 Morocco is considered as a traditional “country of origin” in relation 
to the countries of the European Union, North America and Middle 
East. In recent years, Morocco has become a destination country 
while remaining primarily a country of origin. Part of the migration it 
receives originates in sub-Saharan Africa. The main countries of origin of 
migrants in irregular status today are Guinea-Bissau, Mali, Liberia, Sierra 
Leone, Nigeria, Guinea, Senegal and Algeria (Cholewinski and Touzenis, 
2009).

Since the beginning of the 1990s, Morocco, like all major countries of 
emigration in North Africa, has changed its status at the international 
level and become a host country, country of origin and transition country, 
which poses a threefold challenge (Lalhou, 2002). The irregular migrants 
who come to Morocco have two options: (1) to use the country as a step-
ping stone to reach Europe, or, (2) if they are unable to cross the Strait 
of Gibraltar, to stay in Morocco, because in most cases the situation in 
Morocco is better than the one they left behind in their country of origin. 
In fact, the cause of their departure is in most cases related to the social, 
economic and the political situation in their home countries (OHCHR, E/
CN.4/2004/76/Add.3). As a consequence, a growing number of would-be 
migrants in these areas are unable to reach their intended destination and 
remain trapped in unstable situations as irregular migrants. 

In each case, “transit migrants” are considered as “unwanted newcom-
ers”, because they represent different concerns: at social levels (they 
may become an additional vulnerable group); administrative levels 
(Morocco, as a traditional country of origin, has been confronted with a 
lack of institutions and normative instruments for dealing with the entry 
and the residence of foreigners); and at economic levels (considering 
the critical situation of the labour market in Morocco) (SRHM, Gabriela 
Pizarro, 2004). 

In particular, the Government of Morocco has been affected by new 
legal and administrative challenges, as analyzed in more depth in the 
next section. In fact, as a traditional country of origin, the Government 
has had to adapt legislations and regulations to new situations of coun-
tries of destination, and to address the gap in the legal framework 
governing the entry and settlement of aliens. This gap has contributed 
to prolonging the stay in transit of migrants unable to regularize their 
status (Bensaab, 2005) and to abuses and violations of basic human 
rights of migrants and abuses by Moroccan officials in the absence of a 
coherent national legal framework. In addition, the influence of restric-
tive policies adopted to limit irregular migration by traditional countries 
of destination exacerbated the complex phenomenon. 

In an official response to the concerns raised by the Special Rapporteur 
(Jorge Bustamante), Morocco stated that it was aware of the existence 
of the difficulties to be faced with the influx of “clandestine” migrants. 
It mentioned specific legislative and administrative instructions to pro-
vide irregular migrants with all guarantees, including deportation to their 
countries of origin. Morocco added that investigations had been carried 
out, and that deportation processes were being undertaken in a normal 
manner (OHCHR; E/CN.4/2006/73/Add.1). 

The situation of migrants, particularly sub-Saharan migrants in irregular 
status, is the subject of deep concern, as stated by the Special Rapporteur 
on the human rights of migrants (Special Rapporteur of Human Rights, 
Jorge Bustamante, 2008), In particular, the Special Rapporteur high-
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lighted several violations perpetrated against irregular migrants, and the 
Special Rapporteur invited Morocco to ensure that the national provisions 
reflect compliance with international human rights standards (OHCHR; 
E/CN.4/2006/73/Add.1). As stated by Bustamante (2002), states do not 
always manage to reconcile the “nationals versus non-nationals” distinc-
tion with respect to universal human rights standards.

Moreover, the vulnerability of the situation of irregular migrants in 
Morocco has been addressed repeatedly by international organiza-
tions concerned with the protection of migrants’ rights (Amnesty 
International, 2009, UNHCR, 2008). In their public statements, these 
organizations document abuses including unlawful expulsion, excessive 
use of force, lack of due process, collective expulsion and deportation 
to Algeria and Mauritania, and lack of access to health care, education 
or decent food. As described in the Amnesty International report 2009, 
“Thousands of people suspected of being irregular migrants were arrest-
ed and collectively expelled, mostly without any consideration of their 
protection needs and their rights. Some migrants were reported to have 
been subjected to excessive force or ill-treatment at the time of arrest 
or during their detention or expulsion; some have been dumped at the 
border with Algeria or Mauritania without adequate food and water” 
(Amnesty International 2009; 232). 

In this context, especially with the ongoing abuse of irregular migrants 
throughout the migration process, it is important to highlight the 
relationship existing between some of the violations against irregular 
migrants and the State’s responsibility to take measures to prevent such 
violations. In particular, another element of concern is the role played 
in this scenario by the influence exercised by the externalization of 
migration control policies of European Union, and the implications of 
readmission agreements on Euro-Mediterranean relations. 

Relations between Morocco and the European Union

The fact that Morocco could be identified as a country of origin for 
migrants into the European Union as well as a country of transit from 
other African countries, has influenced and oriented the strong relation-
ship established between the EU and Morocco in adopting and finalizing 
the necessary measures to “combat” irregular migration. In fact this 
relation is a long standing one, as analyzed in detail by Gil-Bazo (Gil-
Bazo, 2006), evolving since 1960.

I would like to review the principal features which have characterized 
the last few years in order to conduct an analysis on the unrecorded 
consequences and the restrictions that these provisions impose on the 
country of transit, such as Morocco, and the next challenges that transit 
countries will face in implementing these agreements.

In particular, EU-Morocco relations were inspired by the Euro-
Mediterranean Partnership established at the Barcelona Conference in 
1995, and more details in this context were added by the 1996 Euro-
Mediterranean Partnership between the EU and Morocco. Art. 2 of the 
Partnership states that “respect for the democratic principles and funda-
mental human rights established by the Universal Declaration of Human 
Rights shall inspire the domestic and external policies of the Community 
and of Morocco and shall constitute an essential element of this agree-
ment”.21
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Over the years, this statement on respect for human rights has been 
invoked and repeated, but in practice it seems to lack substance. In fact, 
the process of consultation and coordination undertaken was oriented 
first of all at controlling or managing movements from countries of origin. 
As stated by Gil-Bazo, “one of the main relevant results of the inclusion 
of migration matters into the EU external relations has been the export of 
restrictive EU migration control policies to third countries with the adop-
tion of more restrictive legislative response to EU’s demands” (Gil-Bazo, 
2006; P.17). In this regard, the adoption by Morocco of the National Act 
02/2003 is illustrative of this trend, as will be explained below. 

In October 1999, the European Council endorsed the Action Plan for 
Morocco prepared by the High Level Working Group on Asylum and 
Migration, which drafted several measures in order to address the root 
causes of migration from that country. Later, within the framework 
of the European Neighbourhood Policy,22 Morocco was also selected 
as one of the first countries for the development of Action Plans (SEC 
(2004) 569).23 Among its objectives, the prevention and the control 
of illegal migration to and via Morocco was stated, in addition to the 
development of legislation in line with international standards. In this 
context, another element of interest is the relevance on the adoption of 
readmission agreements in order to strengthen and develop cooperation 
between Morocco and EU. In particular, in point 5.2., the Commission 
highlighted that “Morocco displays a positive attitude in discussions 
with the EU. Morocco’s significant progress in improving migration 
management to date should be noted and Morocco’s open attitude 
to regional cooperation should be recognized. At the same time, the 
importance of further efforts to stem the flow of illegal migration across 
the Mediterranean – with its high humanitarian cost – must be stressed. 
Morocco should work closely with the EU to implement the European 
Neighbourhood Policy Action Plan and to reach final agreement on and 
adoption of an EC readmission agreement in the near future” (COM 
(2005)352)24. Furthermore, point 26 of the Declaration made by the 
European Union in Luxembourg, at the meeting of the EU-Morocco 
Association Council, on 13 October 2008, stated the importance it 
attaches to the conclusion of a readmission agreement, which will make 
it possible to begin a dialogue on migration and on visa facilitation.25

Readmission agreements and their impact in Morocco

Since the 1990s, readmission agreements have been part of the immi-
gration control policies at both bilateral and multilateral level (Barros 
et al., 2002; Belguedouz, 2009), particularly in the framework of bilat-
eral cooperation between the European countries and Morocco. The 
readmission agreements are a key element of the mechanism set up 
by the European Union to address the phenomenon of irregular migra-
tion. Many destination countries have shown a keen interest in signing 
readmission agreements, because these instruments are an opportunity 
to go beyond the general principles affirmed under international law. In 
fact, all these provisions use promises of aid, supplying training to pre-
vent irregular migration, infrastructure, including naval infrastructure, 
radar systems for reinforcing their border controls and interception of 
migrants, financing of detention centres, and training programmes for 
police officers. This training is conducted in order to transform Morocco 
into a so-called “buffer zone” (Cholewinski, 1999) to reduce migratory 
pressures on receiving countries (Hein de Haas, 2007). The main concern 
is that these policies, while addressing irregular migration, contribute to 
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the criminalization of irregular migration, because they treat migrants 
as criminals without including proper guarantees to protect their rights 
and prevent abuses or other cases of violations in the process (Amnesty 
International, 2006).

The main purpose of concluding a readmission agreement is to expedite 
the deportation of “persons who do not, or not longer fulfill the con-
ditions of entry to, presence in or residence in the requesting states” 
(COM (2002) 504 final: 206) to their home State or a State through 
which they en route to the State which seeks to return them (IOM, 
2004). It is possible to identify different kinds of readmission agree-
ments: a first generation readmission agreement signed in the 1950s, 
to cope with the irregular movement of persons among Member States; 
a second generation developed since the early 1990s as instruments 
to directly address the issue of illegal migration; and a third generation 
according the provisions of article 63 (3), paragraph (B) TEC ,which high-
lights the need for a comprehensive approach to migration and asylum, 
addressing political, human rights and development issues in countries 
of origin and transit (Bouttellet-Paquet, 2003). 

Customary law obliges countries of origin to facilitate the return of their 
nationals or of those persons identified as being nationals of these coun-
tries. Unlike the right to leave, as introduced above, at the traditional 
level of State to State relations, the State’s obligation to admit its nation-
als is correlative to other States’ right of expulsion. “Adopting another 
perspective, the State’s right of protection over its citizens abroad is 
matched by its duty to receive those of its citizens who are not allowed 
to remain on the territory of other States” (Goodwill-Gill, 2000). At the 
same time, States are not formally obliged under international law to 
accept non-citizens in their territory, and in relation to this, there is no 
international obligation of States to readmit third country nationals who 
have passed through the requested State to their territory. Likewise, it 
is not possible to send back third countries’ nationals, unless the State 
agrees by signing a readmission agreement. For these reasons, con-
sidering the practical difficulties in removing irregular migrants for the 
EU Member States, these instruments could be considered a privileged 
instrument of their return policies, especially because they include both 
nationals and third country nationals, and support the implementation 
of new international standards (Kruse, 2006). 

The reference document for national policies is the standard bilateral 
agreement between a Member State and a third country, adopted by 
the EU Working Group on immigration, created by the Secretary General 
of the Council, by a recommendation in 1996 (Ojec, n. C 274). The prin-
ciple is that both contracting parties undertake to respect the obligations 
enumerated in the text. This arrangement sets out administrative and 
operational procedures which are jointly defined by the contracting par-
ties with regard to the means of identification of unauthorized migrants 
and ensuring delivery of travel documents. The national authorities 
responsible for cooperation on the removal of the foreigners are 
clearly stated in the agreements, and the border control points which 
may be used for readmission purposes are listed. In article 2, entitled 
“Readmission in the case of third-country nationals entering via an 
external Frontier”, the obligation to readmit is extended to the States 
of transit “whose external frontier a person can be proved” to have 
crossed. As regards the issue of protection and respect for the human 
rights of irregular migrants, only a generic provision is included, in arti-
cle 11, stating that “these agreements shall not affect the Contracting 
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Parties’ obligations” arising from international agreements/conventions. 
In particular, all procedures have to respect the obligations established 
by international human rights instruments, including the protection of 
refugees, according to the 1951 Geneva Convention relating to status 
and its 1967 protocol.

As broadly stated by Cassarino, “the reciprocity of obligations does not 
mean that the contracting parties benefit equally from the conclusion 
and the implementation of the readmission agreement. The perceived 
costs and benefits attached to the conclusion and to the implementation 
of a readmission agreements differ substantially between both contract-
ing parties”. In this regard, the conclusion of a readmission agreement 
involves different considerations of the expected benefits, which are not 
perceived equally by the contracting parties, and these aspects irrepa-
rably affect the resulting implementation, as shown below. This means 
that the effectiveness of those agreements cannot be guaranteed purely 
by the established reciprocal obligations, but that other elements also 
need to be taken into consideration (Cassarino, 2007). 

It is important to stress this aspect. Some European countries, and 
recently the European Union, have started negotiations to conclude 
agreements with their Moroccan counterpart “aiming” at readmitting or 
repatriating its nationals, as well as third country non-nationals who are 
caught in an irregular situation, in return for certain benefits.26 

When considering the effectiveness of this readmission policy, we can 
take into consideration the readmission agreements concluded at a 
bilateral level. For instance, Morocco reached a bilateral agreement with 
Spain, on 13 February 1992,27 on the circulation of persons, transit, and 
readmission of illegal immigrants. However, enforcement has not been 
very successful. Morocco has only accepted 65 out of 600 identified 
irregular immigrants,28 and rejected all the others on the grounds that 
documentary evidence showing that they have passed through Morocco 
was lacking (Cholewinski, 1999). The main reason for this is linked 
with the unwillingness of Moroccan authorities to accept third nation 
persons, originating from sub-Saharan Africa, on the grounds that they 
transited through Algeria and not Morocco before being intercepted in 
Spain. The issues regarding the readmission of non-nationals and the 
form of evidence to prove that they transited through Morocco remain 
the main obstacles to reaching a readmission agreement between the 
EU and Morocco, which under discussion since 2000. The limited imple-
mentation in this case has been determined by changing circumstances, 
and in particular by the increasing migration of sub-Saharan nationals 
transiting through Morocco and the consequently unexpected costs 
of the concrete implementation of the agreement, which influenced 
the balance between costs and benefits of the contracting parties 
(Cassarino, 2007). 

As confirmed, the Morocco perception of the practice of readmission 
agreements is not based on any specific human rights considerations. 
Morocco considers it to be just one out of many instruments aimed at the 
country acquiring a special position with the European Union. It would be 
misleading to assume that Morocco government did not obtain anything 
in return for signing the agreement.29 Specifically, Morocco recognizes 
that “some compensation for its efforts to alleviate the impact of illegal 
immigration on European countries is legitimate” and parallel financial 
provisions in favour of Morocco are provided. This is also in return for 
Morocco refraining from taking any measure that would be contrary to 
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European interests, with special emphasis on maintaining and improving 
existing economic relations with Europe (El Arbi, 2003). 

Finally, it is possible to state that there are no specific considerations 
according to international human rights standards on the protection of 
persons whose State can decide to readmit, or the implementation of 
those standards by the law of the readmitting State, regardless of their 
legal status. 

Implementation of international standards at national 
level: failure in protecting migrant rights

At international level, Morocco is party to the most important interna-
tional human rights instruments.30

By applying the provisions of international conventions, Moroccan courts 
have confirmed the primacy of international human rights law in a 
number of judicial decisions. The Supreme Court has endorsed the prima-
cy of international norms in several decisions such as Judgement no. 426 
of 22 March 2003, and with its Judgement no. 143 of 23 May 2007, the 
Casablanca Appeal Court cited the Supreme Court Judgement in support 
of its ruling, noting “that the international convention constitutes a special 
norm that as primacy over national law” (A/HRC/WG.6/1./MAR/1, P.5). 

In particular, Morocco ratified the International Convention on the 
Protection of the rights of all migrants’ workers and members of their 
families (ICRMW) on 21 June 1993, with a Declaration on article 92 (1). 
Morocco was an initiator of the Convention, the first country to ratify 
the Convention and Moroccan delegates, with those of Mexico, were 
the only ones involved during the entire time span of the negotiating 
process (11 years) until the adoption of the Convention, and played an 
important role throughout the entire process. 

Initially, Morocco as a source country was interested by the articles con-
tained in part VI of the Convention, concerning the promotion of sound, 
equitable, human and lawful conditions in connection with international 
migration of workers and members of their families, to guarantee the 
protection of its emigrants. However, Morocco has become a transit 
country for migratory flows to Europe, and this situation has led to 
the presence of migrants in irregular status in this country. This new 
perspective, and the practical consequences of it, have influenced the 
implementation of the ICRMW and it is no coincidence that the ini-
tial report on implementation of the Convention, due in 2004, is long 
behind schedule.

I would like to stress the relevance of this instrument, and the posi-
tion of irregular migrants with regard to access to human rights, and 
in particular to equal working conditions and social rights, because the 
ICRMW explicitly grants rights to undocumented migrants or irregular 
migrant workers. In official responses to the communications sent out 
by the Special Rapporteur, the Government of Morocco stated the non-
applicability without exception of the provisions of the Convention to 
migrants in irregular situation, considering that they are not covered by 
the specific provisions of the ICRMW.31

This attitude is also confirmed by Cholewinski and Touzenis, who recog-
nize that a number of sub-Saharan migrants in transit through Europe 
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fulfill the conditions of the ICRMW for protection, but they are without 
any form of safeguards and subject to sanctions and expulsion. In fact, 
in excluding the application of the ICRMW “certain migration officials 
in Morocco declared, on the basis of interviews, sub-Saharans transiting 
the country are not migrant workers, and that they only seek to access to 
Europe in order to work there and that they have no interest in contact-
ing the Moroccan authorities”. (Cholewinski and Touzenis, 2009; 33).

This information, even if not comprehensive, could be an “alarm bell” 
in demonstrating that the level of implementation is not satisfac-
tory and that a substantial gap exists between the commitments made 
by Morocco and their application to migrants in irregular status. In 
particular, the level and the content of actual implementation and inter-
pretation of international standards need more attention and deeper 
analysis.

Harmonization of domestic legislation with international instru-
ments

It is important to emphasize that ratification of international instruments 
represents a first step, but their effective implementation could guaran-
tee the implementation of provisions at a national level. In this context, 
a brief overview of the legal background in Morocco regarding the entry 
into the territory of foreigners and their residence could contribute to 
assessing the level of implementation and focusing on how Morocco has 
incorporated international standards into its domestic legislation.

A new immigration law was adopted in November 2003, act no. 02-03 
on aliens’ entry to and stay in its territory. According to several scholars, 
it contains articles that do not follow the spirit of the ICRMW, which 
recognizes that the protection and guarantees included are less ana-
lytical than those expected by the Convention (Pecoud and Guchteneire, 
2006). This new legal provision tried to introduce an instrument capable 
of balancing the need to protect the basic human rights of migrants on 
one hand, and on the other to introduce specific measures for control-
ling the migratory flow, as solicited by the growing pressure from the 
EU.

The purpose of the new law is to unify the existing texts, established 
between 1914 and 1950, to bring the law into line with the provisions 
of the Criminal Code as part of the process of updating the existing legal 
framework, and to establish and define precise categories of offences 
relating to illegal emigration and trafficking in migrants, through effec-
tive oversight. In particular, the Act incorporates the hierarchy of laws of 
basic principle, in as much as all its provisions are to be applied subject 
to International Conventions ratified by Morocco (art.1).

With regard to the specific provisions, the right to legal remedies at the 
jurisdiction level and the existing obligation for administrative authori-
ties to justify their decisions is not efficient, as exhaustively described by 
Rbii. Access to medical services is also only available to regular migrants, 
and the right to family reunification is not regulated (Rbii, 2007). In this 
light, the content of the national provision envisages a potential conflict 
with international treaties, and it is relevant to consider which rules will 
eventually be followed, according to the predominant jurisprudence. In 
view of this, the Human Rights Committee, examining the fifth periodic 
report presented by Morocco on the implementation of the International 
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Covenant on Civil and Political rights, has also raised several questions 
concerning the adoption of act no. 02-03 (CCPR/C/MAR/2004/5). The 
experts of the Human Rights Committee specifically voiced their concern 
on the current situation of migrants, and particularly those in an irregular 
situation, asking about the legal status of migrants, including irregular 
migrants granted by this new legal provision.32 Unfortunately, no further 
measures have been formulated by the Government of Morocco. 

However, little information is available on how these measures are actu-
ally enforced. Finally, with regard to sanctions, the Act includes a severe 
regime of fines and imprisonment for migrants for irregular entry and 
stay, and for any persons facilitating illegal entry or exit. This contributes 
to the general trend towards criminalizing irregular migration.

Conclusion

The measures adopted mentioned above demonstrate that there is no 
common and accepted legal definition of the phenomenon of irregular 
migration. The European Union in particular appears to be promoting 
the rhetoric of “illegality” in migration and policy, and this has led to an 
increase in the association of foreigners with criminal law. In this con-
text, much more attention needs to be paid to the discriminatory effect 
of labeling migrants as “illegal” and how this leads to a greater likeli-
hood of their human rights being violated. 

This article has addressed a number of issues related to the protection 
of human rights of migrants in irregular situations. The aim was to 
retain a focus on the existing relationship between the violations perpe-
trated against vulnerable groups of irregular migrants, such as those in 
the context of transit migration, and the restrictive measures adopted 
in order to address national security and to foster border control at 
European level. 

It is generally accepted that there is no lack of international instruments 
and standards, but the main challenge of the international human 
rights framework is to enforce them in order to ensure compliance by 
States. Indeed, this is particularly true with regard to the ICRMW, which 
explicitly protects undocumented migrant workers and members of 
their families. The need to reinforce the capacity to increase national 
legislative provisions for implementing and properly interpreting the 
ICRMW seems particularly urgent. The need to promote respect for 
legal standards and rights of migrants, irrespective of their status, must 
be acknowledged by States. There must be adequate dissemination of 
information on migrant rights to make national authorities aware of 
human rights of migrants and the existence and the interpretation of 
related provisions. In particular, undertaking research to highlight how 
legal distinctions made between groups of people are applied in practice 
by border or migration officials could be useful.

Second, in the context of Morocco, the existing relationship with the 
European Union has played a key role in the formulation and application 
of the Moroccan national legal framework and in developing EU external 
migration policies. What seems to prevail is the affirmation of the princi-
ple of sovereignty of the States concerned, instead of a guarantee of the 
needs and basic human rights of migrants in irregular status. The instru-
ments adopted by the European Union are clearly focused on keeping the 
migrants in their countries of origin, but the legality of this system can be 
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called into question, particularly bearing in mind the fact that readmis-
sion of third country nationals is not regulated by international law. Even 
if the EU has called for respect for international human rights standards 
on several occasions, the agreements adopted or under consideration 
with Morocco do not seem to implement this view in practice. Instead, EU 
border control policy tries to support a State practice by introducing new 
international standards by readmitting third country nationals and provok-
ing violations of their basic human rights. It is clear that the prevailing 
approach of EU in this context is aimed at responding to security issues 
rather than to addressing the abuses and violations perpetrated against 
migrants in irregular status in Morocco, without considering the negative 
consequences that this could generate. This short analysis of the prac-
tice of readmission agreements provides clear conclusions regarding the 
absence of a human rights perspective in their application, since they are 
motivated by the expected benefits of the contracting parties. 

Finally, as regards a question as sensitive as the movement of persons 
between States, strong cooperation among origin, destination and tran-
sit countries is required, but this should not be based on a restrictive 
approach. All measures should be taken to ensure the full protection  
of human rights and fundamental freedoms, as stipulated by interna-
tional law. 
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Introduction: EU Bordering Processes and CEAS Policy 
Development regarding Victims/Survivors of Torture 
and Violence

The construction of Europe as a space of “freedom, security and justice” 
and the goal of “free” and “secure” movement within Europe implied 
and legitimized the shift of control from internal towards external bor-
ders (Illamola Dausa, 2008). At a time when legal access to Europe has 
become increasingly difficult for certain “undesired” groups of migrants, 
member States still need to enable family reunification and have obliga-
tions under (inter)national and human rights law to receive and examine 
asylum applications of people claiming a need for protection. In order to 
find “common solutions” to the identified challenge of a major “flow 
of persons seeking international protection in the EU” since the 1990s,1 
the establishment of a Common European Asylum System (CEAS) has 
emerged as part of communitarized policy simultaneously addressing 
asylum, migration management and security measurements. According 
to the Hague Programme (2005-2010) shared (minimum) standards 
should guarantee protection to those who require it, and deal fairly and 
efficiently with those without protection requirements. 

However, it has been pointed out that so called “mixed flows” render 
the identification of asylum seekers and recognition of “genuine refu-
gees” difficult. Camps and administrative procedures have emerged to 
contain, differentiate and redistribute different “categories of migrants”, 
and to filter mobility - measurements which the EU aims to externalize. 
Enforced border controls and accelerated procedures endanger access to 
asylum and to a fair procedure. The European Council for Refugees and 
Exiles denounced the ongoing returns of migrants who were possibly 
refugees in need of protection to Libya, claiming that “Member States’ 
obligations under international and European refugee and human rights 
law do not stop at the physical boundaries of the EU” (ECRE, 2009). 

These examples show that the crossing and controlling of borders does 
not only involve physical territorial borders, but also concerns legal 
categories. This requires consideration of the practices and procedures 
of legal border crossing as well as border guarding, which aim to dif-
ferentiate between categories of migrants. They extend deep into the 
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borderlands, the institutional and conceptual landscape of the asylum-
immigration apparatus. The examples also highlight that responsibilities, 
obligations and rights are enacted between different stakeholders: 
individuals, “state” actors, the EU as a “supranational” entity and “non-
state” organizations of civil society. 

In the first section of this chapter, I will briefly outline the theoretical and 
methodological approach to border and migration. I will then discuss 
EU bordering processes, according to the three fields of inquiry – the 
conceptual, institutional and policy dimension of the Migration-Border 
nexus – followed in this volume. In order to describe the Europeanization 
of concepts such as “protection” and “asylum” - through the regional 
development of a Common European Asylum System - I will first dis-
cuss the definition of a (political) refugee in international refugee law 
arising from the Geneva Convention (1951, as amended in 1967) and 
the principle of non-refoulement. I will then draw on anthropological 
approaches by tracing the development of CEAS policy as a social prac-
tice and a historical process, as cultural epistemology and as political 
technology. Special focus will be given to how victim-survivors of torture 
and violence have gained categorical visibility as traumatized persons 
with special needs.

Tracing the beginning of this particular policy development enbles us 
to address relations between human rights and security discourses in 
the challenge of current EU bordering processes, but also the power 
relations between different stakeholders debating legitimate inclusion/
exclusion. 

Borders and Borderlands: Theory and Methodological 
Approach

The contribution to the Border-Migration framework developed in this 
chapter, seeks to link an analysis of border management in border 
studies with a perspective on population management as proposed by 
scholars interested in governmentality (Inda, 2006). A population to be 
regulated through policies that discern “who enters” and “how many” 
(Zapata-Barrero, 2010) - and thus made amenable to control through 
particular programmes - first needs to be made intelligible, i.e. made 
into objects to be known. Managing migration not only concerns border 
control, but assemblages of systems that filter mobility (Maguire and 
Murphy, 2009) and which are spread throughout the borderlands: the 
asylum system is one of these. From an anthropological perspective, I 
argue here that the ways in which migration and borders are defined, 
individuals identified and movement managed (through policy develop-
ment, legal categories and identification technologies) reflect specific 
historical and cultural epistemologies, as well as geopolitical and social 
realities.2

Border management concerns the “procedures by which the crossing 
of borders is eased or becomes restrictive” (Newman, 2006). Recent 
scholarship on borders has pointed out the selective permeability of 
borders: circulation and crossing is eased for some categories, such 
as tourists and certain members of the workforce within the global 
economy, while access for categories of the “unwanted” and “unde-
sired” others is restricted. The increased securitization of borders and 
the related ubiquity of bordering processes have also attracted attention 
(Andreas, 2003). “Remote control” and “internal control” (Guiraudon, 
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2002) have emerged as “delocalized” EU border concepts trying to 
encapsulate the complexities of a world presented both as “borderless” 
in globalist discourse, and contemporaneously as subject to a “secu-
rity threat”/“invasion of undocumented migrants”, thereby justifying 
expenditure and implementation of surveillance, identification and infor-
mation technology on local level.

At this point, I would like to briefly clarify the concepts used in this 
paper.3 “Borderland”/”border landscape” is initially designated in geog-
raphy as a transit zone, the area close to a border on both of its sides. 
Social scientists proposed extending borderland phenomena to the 
“frontier zones” which separate different groups and categories, as well 
as to those zones that separate concepts; or, as argued in cultural stud-
ies, to the interstitial zones of “hybridity”. In history, borderland studies 
have increasingly come to analyze the active, rather than peripherical 
and passive, role of inhabitants of geographical border landscapes. The 
anthropologists Donnan and Wilson (1999) see “borders“ as being con-
stituted by: “[1] the legal borderline, which joins and separates states, 
[2] the physical structures, the agents and institutions of the state, who 
demarcate and sustain the border, and who are found most often in 
border areas but also often penetrate deeply into the territory of the 
state, [3] frontiers, territorial zones of varying width which stretch across 
and away from the state border, within which people negotiate a vari-
ety of behaviours and meanings” (Donnan and Wilson, 1999). In order 
to address the political power that discerns who is entitled to belong 
(Zapata-Barrero, 2010), it is necessary to explore practices within the 
territory, but also “beyond the state” (Rose and Miller, 1992) through 
multi-sited research into the borderlands: the conceptual and institution-
al landscapes of the migration-asylum-apparatus. I will therefore draw 
on, and further elaborate on the second element of the border men-
tioned by Donnan and Wilson, which has received less attention within 
anthropology. However, I argue that this will be important for exploring 
the historical conditions that render particular border and migration 
management provisions possible.

"It is a question of knowing how to transform and improve the law, 
and of knowing if this improvement is possible within a historical space 
which takes place between the Law of an unconditional hospitality, 
offered a priori to every other, to all newcomers, whoever they may 
be, and the conditional laws of a right to hospitality, without which 
the unconditional Law of hospitality would be in danger of remaining a 
pious and irresponsible desire, without form and without potency, and 
of even being perverted at any moment". Experience and experimenta-
tion thus." (Derrida, 2001; 22-23)

Asylum: International, Regional and Historical Contexts 
of Protection

The term “asylum” derives from the Greek ásŷlon and asylos, which 
means “secure” and refers to a refuge, a sanctuary, or an inviolable 
place of protection. Today, in the “national order of things” (Malkki, 
1995) on which international law is based, it is the state that acts in the 
role of protector through its obligations under international refugee law, 
namely the Geneva Convention Relating to the Status of Refugees 1951 
(Refugee Convention) as modified by the Protocol relating to the Status 
of Refugees 1967, as well as through the principle of non-refoulement, 
according to which
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"[n]o State Party shall expel, return (“refouler”) or extradite a person to 
another State where there are substantial grounds for believing that he 
would be in danger of being subjected to torture." (UNCAT, Art. 3.1)

The principle of non-refoulement forms an essential part of various 
human rights treaties which are based on the jus cogens principle of 
the absolute prohibition of torture and ill-treatment, such as Article 
3 of the UN Convention Against Torture and Other Cruel, Inhuman 
or Degrading Treatment (United Nations, 1984), Article 7 of the 
International Covenant on Civil and Political Rights (United Nations, 
1966) and Article 3 of the European Convention for the Protection 
of Human Rights and Fundamental Freedoms (Council of Europe, 
1950) as interpreted through the jurisdiction of the European Court 
of Human Rights (ECtHR).4 What distinguishes the UNCAT principle 
of non-refoulement from that in the Refugee Convention is the criti-
cal exception clause regarding “criminality” and “security threat” 
applying to refugees (Art. 33. 2).

“Asylum,” defined as “the protection accorded by a state to an 
individual who comes to seek it” (Gil-Bazo, 2007) is therefore an 
institution that not only applies to persons recognized under the 
category of “refugees”. The establishment of a Common European 
Asylum System should be seen as a supranational instrument with 
regional scope, which is applying these international treaties regionally 
by individuating locally perceived priorities and values. Other regional 
instruments are the (legally binding) OAU Convention Governing the 
Specific Aspects of Refugee Problems in Africa (Organization of Africa 
Unity, 1969) and the (not legally binding) Cartagena Declaration 
on Refugees adopted by Latin American States (Inter-American 
Commission on Human Rights, 1984). We shall see how human rights 
principles are susceptible to ideological, historical and geographi-
cal changes and differences (Wilson et al., 2003). According to the 
Convention (1951) a refugee is a person who 

"owing to a well founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or political 
opinion, is outside the country of his nationality and is unable or, owing 
to such fear, is unwilling to avail himself of the protection of that coun-
try; or who, not having a nationality but being outside the country of his 
former habitual residence as a result of such events, is unable or, owing 
such fear, is unwilling to return to it." 

Initially, this applied only to a geographically (Europe) and tempo-
rally (pre-1951) limited target of displaced population. It was extended 
though the 1967 Protocol Relating to the Status of Refugees to inter-
national phenomena of displacement. Violations of civil or political 
rights were established as grounds for protection, excluding violations 
of social, economic and cultural rights; the definition also does not 
cover the situation of so-called “internally displaced persons” (IDPs). The 
UNHCR recently argued that 

"[t]oday people do not just flee persecution and war but also injustice, 
exclusion, environmental pressures, competition for scarce resources and 
all the miserable human consequences of dysfunctional states." (UNHCR 
2006) 

The regional instruments in Africa and Latin America have established a 
definition of “refugee” that is more inclusive, with external aggression, 
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5.	 According to the UNHCR, at the 
end of 2008 there were some 
42 million forcibly displaced peo-
ple worldwide, of which 15.2 
million were refugees, 827,000 
asylum-seekers (pending cases) 
and 26 million IDPs. The majority of 
refugees are hosted by their neigh-
bouring countries and only about 
16% are living outside their region 
of origin. Europe, with a total of 
333,000 asylum claims registered 
during the year 2008, remained the 
primary (continental) destination for 
individual asylum-seekers, ahead of 
Africa and America. However, while 
the number of positive decisions 
issued to asylum-seekers increased 
in 2008 across all major regions, 
Europe is the exception.

6.	 However, there is a recent pro-
posal for relevant amendments in 
the asylum legislation (EUROPEAN 
COMMISSION, 2009a).

7.	 The terms “refugee” init ial ly 
referred to the “victims of Nantes”: 
expelled Protestants in XVII. Only 
with the third edition of the 
Encyclopaedia Britannica (1796) 
was the term extended to all those 
forced to leave their homes at times 
of calamity, including some specific 
groups. After 1880, the distinct 
perception of persons fleeing and 
persons migrating was not so clear. 
However, before the First World 
War, European states did not make 
any attempt to control or regulate 
those flows. Migration movements 
did not greatly influence the rela-
tionship between states.

occupation, foreign domination, events disturbing public order, man-
made disasters and massive violations of human rights listed as causes 
for forced migration. The procedural recognition of “prima facie refu-
gees” was introduced, benefiting eligible candidates with more minor 
benefits then “convention refugees”. The trend in industrialized coun-
tries has increasingly been to introduce “complementary protection” 
categories for those who fall outside a narrow interpretation of the 
“convention refugee” definition, but are unable to be deported. This 
fragmentation has been legitimized by the argument that being granted 
refugee status in an industrialized asylum country implies access to more 
rights and services. Most refugees remain within their regions due to 
a policy of mobility. European states only participate in the world-wide 
“burden sharing” of refugees to a limited extent through resettlement 
programmes and by receiving asylum seekers. The year 2006 marked a 
20 year low-point in asylum applications in Europe, while the statistical 
data for 2007-2008 showed a slight rise.5 

The Policy Plan on Asylum of 2008 (European Commission, 2008b) 
confirmed that an “ever growing percentage” of asylum applicants 
in the EU are granted subsidiary protection or other forms of protec-
tion status (point 1.2.). To date6 there have been different sets of rights 
and benefits between different legal protection statuses: temporary 
or subsidiary protection statuses require constant renewal and imply 
restrictions/exclusions in terms of entitlements for family reunification 
or access to citizenship. In any case, the so-called “refugee problem” in 
contemporary European discourse is represented through the image of 
“mixed flows”. As outlined in the Green Paper on the future Common 
European Asylum System (European Commission, 2007a) a 

"core element of the external dimension of asylum is the need to 
address mixed flows, whereby the migratory flows arriving at a Member 
States external border include both illegal immigrants as well as persons 
in need of protection." (5.3.)

This criminalizing dichotomous image of “illegal immigration vs. legiti-
mate protection needs” can serve as justification for policy (for both 
internal and external control) in the tension between a rights-based ref-
ugee regime and a control-based immigration policy. A look at domestic 
asylum policy in EU member states since the 1990s confirms the trend to 
portray asylum as an “abused” entry system for those identified as mere 
“economic migrants” – although the reality of such categorical differ-
entiations is much more subtle. This serves as justification for restrictive 
access to work and welfare entitlements. This is found, for example, in 
the justification for restrictive amendments (Ley Nº 9/1994) aimed at 
“modernizing” the Spanish law on “Regulating the Right to Asylum 
and Refugee Status” (Ley 5/1984). It states that the asylum regulations 
had the effect of “attracting economic immigrants towards the asylum 
system”, and making it “in practice into the principal way of irregular 
migration into our country”. The wording of the Irish justification for not 
giving asylum seekers the right to seek employment is similar. 

The modern institution of asylum, as a legal formulation and techniques 
for managing mass displacement, emerged in the context of post-World 
War II Europe,7 although both movements of people and war have much 
longer histories. According to Malkki, this was a “historical moment 
of reconfiguration” (1995; 497) because refugees were no longer a 
military problem, but gained visibility as a social and humanitarian 
problem. Since protection categories and administrative procedures are 
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8.	 Ex Article 2 TEU, as amended 
through the Lisbon Treaty, now 
reads as Article 3.2.: “The Union 
shall offer its citizens an area of 
freedom, security and justice with-
out internal frontiers, in which 
the free movement of persons is 
ensured…”

9.	 The UK and Ireland (see TEC 
Protocol 3 and 4) are not within the 
Schengen Agreement, and together 
with Denmark did not agree on 
communitarizing third pillar policy. 
They reserved their right to opt in 
on particular provisions.

10.	 The (Post-Amsterdam) Title IV of 
TEC (Art. 61-69) covers “visas, asy-
lum, immigration and other policies 
related to free movement of per-
sons” and follows the previously 
existing Title III: “free movement of 
persons, services and capital”. 
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informed by particular historical contexts, social practices and cultural 
epistemologies, it may be useful to ask whether we are not witnessing a 
subsequent reconfiguration today. 

Europe as a Space of “Freedom, Security and Justice”

The Treaty of the European Union (TEU, 1993, as amended through 
the Amsterdam Treaty 1999) defined the overall political rationality of 
governmentality that shapes current border politics (also as amended 
through the Lisbon Treaty 2009). The TEU established the “free” and 
“secure” movement of persons within the EU as its goal, while ensuring 
movement through security measures. 

"The Union shall set itself the following objectives: […] to maintain and 
develop the Union as an area of freedom, security and justice, in which 
the free movement of persons is ensured in conjunction with appropriate 
measures with respect to external border controls, asylum, immigration and 
the prevention and combating of crime." (Emphasis added; TEU, 1993 as 
amended through the Amsterdam Treaty 1999, Title I, art. 2)8

This agenda implied and legitimized the shift of control from internal to 
external borders (Illamola Dausa, 2008) and the transposition from the 
inter-governmental third pillar cooperation of Justice and Home Affairs 
– for issues such as asylum and immigration - to communitarized first 
pillar policy (Lavernex, 2001). The Amsterdam Treaty (1999) brought the 
construction of Europe as a space of “freedom, security and justice” 
onto the European agenda and incorporated the Schengen Aquis9 into 
the framework of the EU. This resulted in amendments to the Treaty of 
the European Union (TEU) and the Treaty of the European Communities 
(TEC). Asylum and immigration did not fall under the competence of the 
European Economic Community (EEC) established by the Rome Treaty 
(1958), whereas the Treaty of Maastricht (1993) referred to asylum and 
immigration policy as “matters of common interest” for the European 
Community, and left them to intergovernmental third pillar cooperation. 
The aim of creating an internal market space and economic integration 
has played a significant role in placing migration management on the 
agenda of the community, and thus making population a focus of gov-
ernmental concern. With the liberalization and free movement of goods 
and capital came the liberalization of factors of production, such as the 
free movement of persons and of services. This brought the need to limit 
border checks within member states, but the question also emerged 
of how to regulate the circulation and entry of so-called “third country 
nationals”10. Asylum regulations are now part of a communitarized policy 
addressing citizenship, terrorism, migration management, visa policies, 
asylum, integration, privacy and security, the fight against organized 
crime, criminal justice and last but not least, shared responsibility and 
solidarity between the members (Hague Programme, 2004). The most 
recent frame of reference is the Stockholm Programme which was agreed 
upon by the European Council in December 2009 and represents the 
new 5-year (2010 – 2014) EU programme for Justice and Home Affairs. 
Chapter VI is entitled “A Europe of responsibility, solidarity and partner-
ship in Migration and Asylum” and addresses the construction of a Europe 
of asylum through solidarity among member states and through partner-
ship with third countries (external dimension of asylum). Chapter V covers 
access to the EU and border management, and relates back to chapter 
IV - “A Europe that protects” - which concerns protection for its citizens 
through security and (border) control measurements.
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Foucault once stated in his 1977–78 lectures on Security, Territory, 
Population (2007) that when the problem is posed as that of “allowing 
circulations to take place, of controlling them, sifting the good and the 
bad […]” (2007: 65) - which is central to an ideology of the freedom of 
circulation, the problem of how things and people should or should not 
circulate – then there emerges a population and its security as an object 
of government and management. Recontextualized into contemporary 
immigration control, the problem of circulation is posed as one of dif-
ferentiating between the legitimate and illegitimate desire for protection 
and security – of both hosts and guests, within a hierarchy of fears. The 
differentiation is ultimately achieved by the establishment of criteria for 
qualification and procedural rules which underlie the refugee status 
determination (RSD). It will therefore be important to look closely at the 
developments of current CEAS directives. In the same way as a regime 
of truth, the asylum system has the effect of using particular forms of 
verification to establish who is judged to be “truly” a legitimate receiver 
of protection and who becomes a deportable “failed asylum seeker”.

Because the management of population depends on particular epis-
temological regimes of intelligibility, the practices of government are 
intertwined with regimes of truth and expertise (Rose and Miller, 
1992; Inda, 2006). The question therefore emerges of how the border 
between “state”, “EU” “civil society” and “non-state” institutions is 
drawn by different agents. This is indicative for existing power relations 
which sustain and legitimize the control and the controlling entity of 
conceptual and territorial borders. Rumford, answering his question of 
“who borders?” argued that “borderwork is no longer the exclusive 
preserve of the nation-state” (2006).

CEAS Policy Development 

The realization of a Common European Asylum System in order to 
achieve a “single protection area” was envisaged by means of a 
two-phase development to be started after the Treaty of Amsterdam 
entered into force (May 1999), based on the Tampere Conclusions 
(phase I: 1999-2005). Following a five-year plan outlined in the Hague 
Programme (phase II), it should have been consolidated by 2010, but 
this deadline was extended to 2012. The European Council had to 
adopt measurements regarding asylum within five years (TEC IV art. 63). 
The first legislative instruments adopted were the Dublin II Regulation 
regarding the determination of the state responsible for examining an 
application, and the directive on minimum standards of reception condi-
tions (European Council, 2003b), both in 2003, the directive regarding 
the qualification to grant protection status (European Council, 2004) 
in 2004, and finally, in 2005, the long-debated and contested directive 
on asylum procedures (European Council, 2005). These are formulated 
in concordance with the Geneva Convention, the Protocol 1967 and 
“other relevant treaties” (art. 63.1), i.e. the ECHR, ICCPR, UNCAT. The 
four legal instruments had to be transposed into national legislation and 
the transposition (of minimum standards) then evaluated in order for 
proposals for the second phase to be developed. The Commission has 
funded or commissioned (European Refugee Fund, ERF) various projects 
and studies. Through common procedures, uniform protection status 
and similar standards in reception throughout the EU, CEAS aims to cre-
ate the conditions that would reduce so-called “secondary movements” 
and “asylum shopping” by applicants. Individuals are now required 
to make their application in the first member State of their arrival. 
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11.	 It is not my purpose to touch on 
other key issues arising from these 
directives.

12.	 G r e e n  P a p e r  ( E U R OP  E A N 
COMMISSION, 2007a), Policy 
P lan on Asylum (EUROPEAN 
COMMISS ION,  2008b) ,  and 
(EUROPEAN COMMISSION, 2008a; 
P6_TA(2009)0376).

13.	 ODYSSEUS (2006); IBVS (2006); 
PARCOURS D’EXIL (2008). 
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According to Dublin II, applicants will be returned to that country (or 
where they first had their fingerprints “taken”) by fingerprint compari-
son (the EURODAC system).

The first-phase evaluation acknowledged that harmonization of recep-
tion conditions had not been achieved. There are also differences 
throughout the EU on whether to reject or recognize asylum requests 
of applicants from the same countries of origin (European Commission, 
2008b). For example, Dublin II was occasionally suspended for return-
ing asylum seekers to Greece. The overall goal of diminishing secondary 
movements a priori limits the active choice of applicants to apply for sta-
tus in the state that seems most suitable for them (in terms of language 
abilities, social networks, etc.) or to subsequently move. Europe was 
imagined as a community composed of interchangeable nation-states, 
regardless of the heterogeneity within Europe.

The adopted policy measurements, however, have had the effect of 
introducing restrictive elements (Lavernex, 2001), such as limited access 
to the territory through visa policies, carrier sanctions and “reception in 
the region” programmes, as well as limited access to procedures due to 
the first country rule, Schengen and Dublin provisions and the concept 
of the “safe third country”. The provisions also lead to a downgrading 
of procedural safeguards through accelerated procedures that enable the 
non-admission of an application for a proper assessment, by applying 
the concept of a “manifestly unfounded” claim and the applicant’s “safe 
country of origin”. Return facilities through readmission agreements, 
“reception in the region programmes” and “protected entry procedures” 
are part of the currently pursued “neighbourhood policy” (Rumford, 
2006) regarding the external dimension of asylum policy. 

In 2007, the European Commission published the Green Paper on the 
future Common European Asylum System (2007a), which it outlined cur-
rent issues at stake and invited stakeholders to give feedback in order 
to enable the design of the Policy Plan on Asylum (2008b). According 
to Xenia Messarenti of the Asylum Unit of the European Commission 
(Parcours d’Exil, 2008), national NGOs and trans-national non-govern-
mental networks were “extremely important” in the implementation and 
monitoring of EU directives. This is an example of how governing a sphere 
requires the production of knowledge that is outside the strictly “political” 
realm. Among other issues, the Green Paper asked how the identification 
of vulnerable persons and their needs could be prescribed in more depth 
and detail, since identification is considered an inadequately pursued core 
element (point 2.4.1). Among the responses, a topic that has emerged as 
critical is the identification and recognition(s) of victims of torture, with, 
as I see it, two main questions. The first argument concerns the means 
employed in identifying torture victims in order to guarantee what are 
identified as their rights of access to proper treatment (UNCAT, Art. 20) 
and to contribute to the fact-finding process in the asylum procedure (IRCT, 
2007a; Care Full, 2007). The other topic concerns the legal status of recog-
nition for victims-survivors of torture: is it possible to talk about a right to 
be granted asylum, either by meeting the criteria for the recognition of 
refugee status or otherwise through subsidiary protection? What benefits, 
obligations and rights do the respective statuses imply? I will discuss the 
content of the directives on reception, qualification and procedural stand-
ards with focus of how victim-survivors of torture and violence have been 
included/excluded and problematized as targets of government action.11 
In order to do so, I will refer to publications of various (non-governmental) 
stakeholders, EU reports12 and EU-commissioned or funded studies.13 
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14.	 Minors, unaccompanied minors, 
disabled people, elderly people, 
pregnant women, single parents 
with minor children and persons 
who have been subjected to tor-
ture, rape or other serious forms 
of psychological, physical or sexual 
violence.

15.	 See ODYSSEUS (2006).
16.	 Financial support is foreseen 

through the national allocation 
of the ERF fund. The “European 
Instrument for Democracy and 
Human Rights” (EIDHR) with 2010 
has shifted its funding to centres 
outside the EU, impacting on local 
services.

Tracing the historical development of particular aspects of asylum policy 
helps to give visibility to the structures, processes, institutions, agents 
and concepts through which policy is developed and operates, and 
shows how current EU asylum policy and border politics conditions 
and is conditioned by disciplinary knowledge production. Policy con-
sists of the identification and definition of a problem, the elaboration 
of a solution, and the establishment of implementation and evaluation 
mechanisms (Shore and Wright, 2007). Migration policies are thus part 
of governmental practices, as they formulate phenomena and processes 
as problems to be solved through particular programmes and technolo-
gies. However, policy can also be re-problematized as both a cultural 
category and political technology. Policies name objects of government 
and thus hold the power of definition over the subjects of policy (ibid).

The Landscape of Reception

The Reception Directive (European Council, 2003b) was the first of 
the four legal instruments to employ the classification of “vulnerable 
persons”14 in Chapter IV, which addresses “provisions for persons with 
special needs”. This directive has given special visibility to victims-
survivors of violence and torture (Art. 17.1; 17.2; 20). However, an 
evaluation of the application of the directive named those provisions 
as main deficiencies (COM (2007) 745, point 3.5.2).15 In contrast to the 
other groups listed under the section of vulnerable persons with special 
needs, survivors of violence are least visible. “Survivors of torture and 
ill-treatment – highly traumatised by their experiences – prove very dif-
ficult to identify” (IRCT, 2007b). The lack of identification mechanisms 
make it dependent on self-disclosure. There are a variety of reasons why 
a person may prefer not to speak about humiliating experiences in the 
context of asylum procedures, which also do not respect individual time 
and readiness (Care Full, 2006). 

Hyndman, discussing a UNHCR project (Women Victims of Political 
Violence Project), argues that in the production of categories of differ-
ence, unexpected or unintended practical implications may arise, and 
that it is important to examine how difference among displaced people 
is managed (2000). By making this critique, she does not question the 
consideration of vulnerabilities, but the essentialization of “identified” 
identities through a-priori categorization. Here the differentiation does 
refer to persons who have experienced violence: vulnerability is repre-
sented as need for treatment. 

This is consistent with humanitarian logic of care and European values 
of charity. However, increasingly, humanitarian and public health groups 
worldwide invoke human rights (UNCAT, ICCPR) to advocate necessary 
interventions in order to prevent violence and to respond to its effects. 
In the European context, Syndhoff argues that “there is no harmonised 
picture and no harmonised policy regarding torture victims seeking 
asylum” (BIVS, 2006) despite obligations arising from the Reception 
Directive. Mental health welfare provision and governmental financial 
support of specialized care differs greatly between member States,16 
and in most countries deficiencies are compensated for by NGOs or the 
Red Cross (Watters and Inglebly, 2004). Specialized rehabilitation centres 
for survivors of torture and violence are seen as important providers of 
holistic and multi-disciplinary healthcare (ODYSSEUS, 2006) - in 2006, 
centres provided services to an average of 400 people per year in 15 
member states (IRCT, 2007b). The International Rehabilitation Council 
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17.	 Overall EU statistics in this regard 
do not exist and most of the few 
existing prevalence studies world-
wide have small samples, so there 
are huge variables (prevalence 2,74 
to 100%) depending on the com-
position of the sample. 

18.	 Amnesty International (Dutch 
Sect ion) ,  Dutch Counci l  for 
Refugees and Pharos Centre of 
Knowledge on Refugees and 
Health.

19.	 The Istanbul Protocol. Manual on 
the Effective Investigation and 
Documentation of Torture and 
Other Cruel, Inhuman or Degrading 
Treatment or Punishment (OHCHR 
2004), drafted by 75 experts on 
law, health and human rights from 
40 organisations in 1999, was 
adopted by the UN in 2000. It is 
not internationally legally binding.

148

for Victims of Torture (IRCT) states that 20% of asylum seekers can be 
expected to have undergone torture or ill-treatment17; that lack of care 
can have long lasting impact on integration capacity and (public) health. 
However, according to Siltove (2006), in an “optimal recovery environ-
ment” which addresses the “primary needs” - safety (in the form of 
permanent residence permit) and social security (the possibility of family 
reunification) - the number of survivors experiencing ongoing disabling 
stress reactions may be lower than is commonly estimated. Clinicians 
stress that prolonged waiting periods and detention can lead to chronifi-
cation. and that prevention of (further) symptoms must be provided.

Organizations have not only addressed the shortcomings of the 
Reception Directive, but have pointed out that the Qualification Directive 
and Directive on Procedures did not take into account the special situa-
tion of victims of violence and “traumatized refugees”. (IRCT, 2007a, 
Care-Full, 2007a) In 2006, an “expert meeting” with participants from 
more than twenty organizations (eleven countries) providing legal/medi-
cal support, expressed its concern that asylum procedures left little room 
for survivors of ill-treatment to be properly heard. Early identification 
- through a medico-legal assessment – is seen to be important in two 
ways: 

1.	 To access care – “better protection of the health of the asylum seeker”;
2.	 To improve the quality of the decision-making process “based on 

increased and more professional information” (Care Full, 2007b).

The IRCT and the Care-full Initiative18 lobby for the implementation of 
the Istanbul Protocol (IP) in the identification of torture victims during 
first reception as well as within the asylum procedure. However, “ques-
tioning” asylum seekers about past events with a view to treatment, 
and questioning them in order to gather information for the procedure, 
are two very distinct functions. The IP (1999) is the first international 
guideline for the documentation of torture and its consequences (pub-
lished by OHCHR in 2004).19 Although initially developed to counter 
impunity in the context of criminal prosecutions – which requires a 
lower level of proof - the IP has been adapted to the context of asylum 
as a result of initiatives by health and rights activists in different national 
contexts. At the same time, there have been initiatives to standardize 
and professionalize medical and psychological reports in a number of 
EU countries. This testifies to the growing importance these documents 
have acquired throughout the EU, due to pressure on applicants to pro-
vide evidence of “well-founded fear”. The position of those who argue 
for the implementation of the IP is best formulated in the book CARE 
FULL. Medico-legal reports and the Istanbul Protocol in asylum proce-
dures (BRUIN et al., 2006): “Medical examinations and reports can and 
should play an important role in establishing whether an asylum appli-
cation is genuine”. Haagensen – head of the international department 
of the Danish Rehabilitation and Research Centre for Torture Victims 
- explained in his review of the book “why it is now required to use 
medical-legal reports in asylum procedures”:

"The organisations are trying to rectify today’s fundamentally unfair sys-
tem […]. It is about giving torture survivors a decent change. However, 
it can also be seen as making minor technical corrections (by ensuring 
more valid information) to a system that is reflecting global injustices. 
To focus on a refinement of the asylum system is an acceptance of the 
overall policy framework intended to keep as many refugees out of 
Europe as possible" (2007).
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20.	 See Fassin and d’Halluin (2005) on 
France.

21.	 Confe rence ,  Oc tobe r  2008 
(PARCOURS D’EXIL, 2008).

22.	 ERF funded research project 2003-
2005 (BIVS, 2006).

Whether reports are perceived as procedural safeguards and a victim’s 
“right” or as rectification of an unfair system, the diagnosis of health is 
made in a politically charged environment. Medical or psychological evi-
dence could corroborate an asylum application in three instances:

1.	 To establish whether a medical condition of an asylum seeker permits 
an interview by assessing the impact of torture and trauma on recall, 
consistency and coherence;

2.	 To substantiate the asylum claim and to contribute to the fact-finding 
process by documenting past torture/violence by stating the degree 
of “consistency” (the IP established five levels) between findings 
from physical and mental examination and the testimony of alleged 
abuses;

3.	 To address a medical condition (physical or mental) for which expul-
sion would result in a violation of ECHR art. 3 due to being a form of 
ill-treatment and infliction of serious harm. 

It should be added that there is debate over the provision of certificates. 
Among various problems20, some organizations emphasize that the abil-
ity to “prove” torture is a dangerous myth (Agrali and Henrique, 2005). 
There are many “clean” torture techniques that do not leave any last-
ing marks on the body. At the concluding conference of a ERF funded 
project titled Traumatised Refugees in the EU, Elise Bittenbinder pointed 
out that the relationship between NGOs and governments in regard to 
medical or psychological reports and training for government interview-
ers constitutes a “conflicting issue” for experts and NGOs throughout 
the EU (in BIVS, 2006).

Who enters? Who borders? How? - On Qualifications and Procedures

I will now discuss the Qualification Directive (European Council, 2004) 
and the Directive on Procedures (European Council, 2005), focusing on 
the “recognition(s) of torture victims”21 and on safeguards for “trauma-
tised refugees”.22 

The Qualification Directive established eligibility criteria for “refugee sta-
tus” and “subsidiary protection” and defined their respective content in 
terms of rights and obligations. The EU is currently considering whether 
or not to opt for a single uniform status (European Commission, 2007; 
point 2.3); leaving protection status for “humanitarian reasons” to 
the discretion of member states, however. The exclusion clauses of the 
Refugee Convention were reproduced: the proposal of this directive 
was adopted on the 12th September 2001 in the aftermath of 9/11 and 
shows the incorporation of security concerns into the asylum system. 
This highlights the historical and geographical situatedness, the values 
and priorities that inform human rights and international law. The quali-
fication criteria are those of the Convention, although they do not apply 
to any “person”, but to “third country nationals”. This differentiation is 
of symbolic value; de facto member States have the obligation to accept 
applications from everyone (Gil-Bazo, 2007).

States have the obligation to investigate torture and ill-treatment, includ-
ing - due to the principle of non-refoulement - acts committed outside 
their territory. According to the directive 

"[t]he fact that an applicant has already been subject to persecution or 
serious harm or to direct threats of such persecution or such harm, is 
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23.	 “Credibility is established where 
the applicant has presented a claim 
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Good (2004) for a challenge of the 
assumption of “generally known 
facts”. 
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a serious indication of the applicant’s well-founded fear of persecution 
or real risk of suffering serious harm, unless there are good reasons to 
consider that such persecution or serious harm will not be repeated." 
(Emphasis added; Chapter II, Art. 4.4.).

The qualification criteria for subsidiary protection - “limited in scope” 
(Gil-Bazo, 2007) - are based on the principle of non-refoulement which 
applies to persons who would face future “serious harm”, defined here 
as the death penalty or execution; torture, inhuman treatment or pun-
ishment; serious individual threat by reason of indiscriminate violence 
(Chapter V, Art. 15). The Office of the Commissioner for Human Rights 
and the Committee Against Torture considers past violations to be 
significant evidence of a future risk. However, besides the importance 
of past persecution, article 4.4.  indicates the primacy of a future risk 
assessment. The UNHCR suggested adding in the domestic implementa-
tion of this directive that “[c]ompelling reasons arising out of previous 
persecution or serious harm alone may nevertheless warrant the grant of 
asylum”: protection status should be given despite the absence of future 
risk of repeated persecution (emphasis added; UNHCR, 2005). 

All these provisions highlight the importance of disclosing past persecu-
tion in an asylum application and establish it as a “serious indication” 
for “well-founded fear” or “real risk”. Nevertheless, they also attest to 
the decrease in legitimate grounds for protection and restrictive qualifi-
cation criteria. 

However, the legal issue is how the allegation of past torture which the 
directive alludes to is established as “fact”. In legal reasoning, “facts” 
are established after being proved to the required standard (Good, 
2004). While criminal courts require the establishment of facts “beyond 
reasonable doubt” and aim to determine the guilt of an accused perse-
cutor, asylum applicants only need to establish facts to a “reasonable 
degree of likelihood” (UK case law). Authors lobbying for implementa-
tion of the IP point out that one of the big differences in its application 
is the low standard of proof formally required in asylum proceedings. 

The directive (Chapter II, Art. 4) considers that amongst the relevant ele-
ments of an application are “statements and documentation” on whether 
a person “has been or may be subject to persecution or severe harm”. It is 
the duty of the applicant to submit statements and relevant documenta-
tion, and the duty of the state to assess these elements. Accordingly, the 
absence of documentary evidence of statements should not be considered 
as weakening the application, and allow torture, for example, to be estab-
lished as fact by oral testimony alone. However, this applies only to cases 
where the applicant satisfies five cumulative conditions: 

a)	 A genuine effort has been made to substantiate his application, 
b)	 All elements at the applicant’s disposal have been submitted, 
c)	 The statements are found to be coherent, plausible, 
d)	 The application was made in the earliest time possible, 
e)	 The general credibility of the applicant has been established (4.5). 

The conditions (a, c, e) resemble the UNHCR standard regarding “cred-
ibility”23 (UNHCR, 1992). Indeed, the directive establishes important 
documentary and evidential deadlines, according to which late appli-
cation, late disclosure of an event or late submission of evidence have 
a bearing on the credibility of the applicant. This is an important shift 
towards procedural – as well as qualification - requirements! The judge-
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ment of the applicant’s positive “credibility” constitutes the necessary 
condition for applying a “low standard of proof” and the “benefit of 
the doubt” in the absence of documentary evidence (UNHCR). However, 
it seems to me that in this directive, the five requirements are constitu-
tive to the condition in which adjudicators may apply the “benefit of the 
doubt”. Since those five criteria may often not be fulfilled, corroborative 
documentation will indeed be necessary. Even a lack of documentation 
may then induce negative credibility findings. 

Of particular importance is the Directive on Procedures, which establish-
es how information is assessed and decisions made. Refugee protection 
lies at the intersection between domestic and international human rights 
and refugee law. The Refugee Convention and UNHCR Handbook (Art. 
189) have been reluctant to develop clear evidentiary principles for the 
assessment of testimonial and documentary evidence. NGOs demand 
the inclusion of medical/psychological evidence because of deficits in 
the directive on procedural standards, despite the fact that the Refugee 
Convention does not require a torture survivor seeking asylum to corrob-
orate his/her past persecution through documentary evidence (Medical 
Foundation, 2009). In answer to the Green Paper, the IRCT said that 
they were

"particularly concerned that individuals had to recollect their traumatic 
experience in the context of accelerated procedure lacking essential 
safeguards […which] may fail to recognise torture survivors" (2007a).

The directive is quite explicit in establishing reasons for accelerated 
procedures of “manifestly unfounded” applications (Art. 28), such as 
“inconsistent, contradictory, improbable or insufficient representations, 
which make his/her claim clearly unconvincing” (4.g), or when “the 
applicant has failed without reasonable cause to make his/her applica-
tion earlier, having had the opportunity to do so” (4.f). 

Many studies state that applications are increasingly dismissed due to 
presumed “incredibility” of the testimony or a “lack of evidence” and 
testimonies of persecution are met with “disbelief”, “suspicion” or 
“denial” (Rousseau et al., 2002). The four “traditional” criteria for the 
assessment of credibility are problematic in asylum cases (Byrne, 2007): 
corroboration is in many cases absent (and is not necessarily required in 
asylum cases, according to the UNHCR), demeanour could be viewed as 
potentially misleading for linguistic, cultural and psychological reasons, 
while consistency (giving the same information over a period of time) 
and accuracy (agreement between memory and event) are problematic 
due to trauma. In this context, research on “memory” and “trauma” 
has entered the debate, together with a critique on accelerated asylum 
procedures, focus on consistency, and poorly conducted interviews. 

The growing request for certificates within the context of a decline of 
asylum legitimacy shows that while suffering and trauma may be recog-
nized “in general”, the individual truth is doubted. The IRCT responded 
to the Reception Directive (sic), that 

"[t]he handling of expert evidence is of great concern, as medical 
reports are frequently downplayed, ignored or even disputed by authori-
ties lacking relevant medical training. We observe a decreasing return 
on cases for asylum, with the proportion of successful cases dwindling 
steadily over the past 20 years, despite the fact that medical expertise is 
more and more requested" (IRCT 2007a).
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24.	 Other suggestions indeed were 
included. For further information 
regarding the recast of the three 
directives (2008a, P6_TA (2009) 
0376, 2009a, 2009b), contact the 
author or consult the documents. 

25.	 With the entry into force of the 
Amsterdam Treaty (2005) the EU 
decision-making procedure of asy-
lum legislation (the first pillar policy) 
states that the European Council 
has to vote by qualified majority 
voting and in co-decision with the 
European Parliament on a proposal 
made by the Commission and the 
Parliament. 

26.	 E-mail communication between 
Eu ropean  Commi s s i on  and 
Wijnkoop (in BRUIN et al. 2006).

27.	 See International Journal of Refugee 
Studies Vol. 16 (2004) for relevant 
contributions from the UK.
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There is a lack of studies on the evidentiary weight of medical evidence 
and related standards (Rousseau et al, 2002). However, one study on the 
evidentiary impact of MLRs in Sweden (Forsman and Edson, 2000) stat-
ed that “There was no statistically significant association between the 
motivations given by the authorities and the formulations (supportive or 
informative) in the medicolegal certificate”.

In 2008, the European Commission, together with UNHCR and EURASIL 
(the European Union Network for asylum practitioners) invited NGOs and 
immigration authorities from various member States to participate in a 
workshop addressing “asylum seekers with special needs” and “victims of 
torture and persons suffering from PTSD”. Objections made by member 
State representatives concerned the misuse of the instrument of medical 
examination - what if the asylum seeker fakes a bad psychological condi-
tion? – and the assumption that doctors might not be impartial – they 
do not question the asylum seeker’s story! (Care-Full newsletter). Despite 
the lobby’s effort to “harmonize” the implementation and evidentiary 
weight of the IP in asylum procedures through the EU directive, neither 
the Policy Plan (2008) nor the recast of the Reception Directive (European 
Commission, 2008a; P6_TA (2009)0376) took this particular suggestion 
up24. However, they reiterated that identifying the special needs of vul-
nerable persons – and in particular those of traumatised refugees and 
victims of torture – should enable access to treatment and affect the 
quality of the decision-making. Finally, in the recast of the Qualification 
Directive (European Commission, 2009a)25 the exception to cessation of 
protection status “for compelling reasons arising from previous persecu-
tion” mentioned above was proposed, as well as an approximation of 
entitlements for subsidiary protection and refugee status. Of particular 
importance is the recast proposal of the Directive on Procedures (European 
Commission, 2009b): the need to introduce special procedural guarantees 
for vulnerable persons was highlighted, and it was suggested that national 
procedures dealing with the identification and documentation of torture 
and other serious acts of violence should follow the IP. A special article 
concerning medico-legal reports – to identify and document torture or in 
cases of PTSD - was also introduced. 

During the drafting of the initial Directive on Procedures and Reception 
the issue of medical evidence of torture and ill-treatment was appar-
ently “discussed at length,” but no consensus could be reached due 
to a number of “controversial” issues:26 Who should provide for such 
reports? What value would they have? Could an asylum seeker refuse 
the assessment and what would the consequences of that be…?

These “controversial” issues are meaningful in many ways, and are 
particularly salient and delicate in national contexts27. They address the 
evidentiary weight of reports, the reliability and objectivity of experts, 
the structural position of the report provider, the agency of the asylum 
seeker and the consequences that obligatory medical screening for tor-
ture might have. I believe that what is also at stake in these negotiations 
is the boundary between the responsibilities of the “state”, “civil soci-
ety” and “experts” on an important border guarding issue.

Final Reflections: Defining the (external) borders of 
the EU

In this chapter, I have discussed the development of CEAS as a supra-
national instrument with regional scope, which is applying international 
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treaties regionally by individuating locally perceived priorities and val-
ues. One aim has been to examine the interplay between CEAS policy 
answers to a migratory system that is represented as “mixed flows” into 
Europe, and the emergence of a definition of the EU’s external borders. 

1.	 By naming “third country nationals” as subjects entitled to apply for 
asylum, the EU represented itself as a community in which not only 
on paper, but de facto, and in the future, no form of persecution 
will occur. This presumed characteristic can be seen as a defini-
tional aspect of the external borders, which is seen to separate the 
EU and its citizens from “third country nationals” and their poten-
tially abusive states. This production of difference within a world of 
interconnected space (Gupta and Fergeson, 1992) in which compli-
ance with “human rights standards” and “democracy” establishes 
membership in the international community, is indicative. The CEAS 
directives also imagined Europe as a community composed of inter-
changeable nation-states, regardless of its heterogeneity. 

2.	 Within the fragmentation of protection statuses, the potential (but 
not effective) protection that could be granted to victims-survivors 
of torture within the establishment of CEAS hides the narrow focus 
given in the subsidiary protection category, and it will be important 
to follow the relevant jurisdiction. Focus on physical violence and 
political-civic rights leaves to one side broader concerns for “private” 
forms of violence, for socio-economic human rights and structural 
violence – forms of violence recognized as persecution in the African 
or Latin-American regional protection instruments. Requesting 
proof of past persecution diminishes the meaning of the Refugee 
Convention. It must be reiterated that the level of proof required in 
asylum proceedings - and for evidence of torture - is low. Importantly, 
the Istanbul Protocol emphasizes that the absence of scars or mental 
distress should not be taken as proof of the non-veracity of a claim. 
When alleged incidents have occurred years backing the past, the 
signs have faded. Furthermore, many “clean” torture techniques do 
not leave marks. 

3.	 I have analyzed how victims-survivors of violence have become 
targeted in the policy development of European CEAS directives. 
Within the task of differentiating between various reception needs 
and rights, as well as protection needs and rights, the notion of 
“traumatic memory” has become meaningful in rendering the after-
math of violence intelligible to administrative regulation and control. 
However this locates the problem, truth and possible solution in the 
memory system and body-minds of individual asylum applicants, who 
in order not to fail the procedural requirements need to conform to 
the available medicalization of memory. The latter represents a par-
ticular epistemological regime of intelligibility (Weissensteiner, 2009). 
Asylum proceedings should respect individual rhythms and manners, 
particularly concerning the narration of pain, and acknowledge that 
testimonies are contextualized, dialogic reconstructions. Neverthe-
less, the use of “coherence”, “linearity” and “textual consistency” 
as criteria for truth to “legitimately” reject asylum applicants must 
also be challenged. They have political implications, are culturally and 
socially specific and reflect local ideologies of literacy, language and 
communication (Blommaert, 2001).

4.	 Medical and psychological expertise on trauma has emerged in 
recent years, alongside increasingly institutionalized practices of 
knowing and reading the body and words of refugees. In the Euro-
pean context of asylum, characterized by increased pressure on appli-
cants to provide evidence of “well founded fear” and of past perse-



Borders and Borderlands: A Common European Asylum System154

cution, such regimes of truth (Fassin and D’halluin, 2005) should be 
seen as part of broader bio-scientific forms of verification – such as 
EURODAC-fingerprinting or DNA-testing – which are nowadays used 
as forms of flow-management (Maguire and Murphy, 2009). How-
ever, they are simultaneously also an expression of a human rights 
discourse that challenges enhanced security measurements and inhu-
man reception conditions.

5.	 I have aimed to show that it is of analytical and practical value to exam-
ine practices related to legal border guarding and crossing. This does 
not constitute a metaphorical extension of the border, but considers 
“internal control” mechanisms. Sovereignty is not only felt on external 
borders, but like checkpoints within the territory, interactions with the 
healthcare services may also produce state effects on the lives of those 
crossing the territorial borderline and waiting to cross into the territory 
of legal recognition. Medical/psychological expertise has been proposed 
by non-state (“NGO”) agents as a possible solution to the states’ obli-
gation to provide care, investigate torture committed outside the terri-
tory of the state (due to the principle of non-refoulement) and assign 
protection status. However, it is also an expression of a human rights 
discourse employed by a health and human rights movement which 
challenges enhanced security measurements and inhuman reception 
conditions throughout Europe. Wilson and Mitchell ask: “How are 
rights applied – and what are they applied for – in everyday legal proc-
esses?” (Wilson et al., 2003). A technology developed to hold states 
accountable for their abuses is seemingly acquiring a new meaning 
in the political context of restrictive asylum procedures, such as bio-
political technology in migration management. Borders are “human 
artefacts” (Zapata-Barrero, 2010) and migration management is con-
cerned with the management of diversity through the construction 
of difference: moving beyond physical borders or border-communities 
shows that bordering occurs in the negotiation and implementation of 
historically situated legal categories and social practices.
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1.	 The non-refoulement norm is inclu-
ded in article 33 of the 1951 Geneva 
Convention relating to the Status of 
Refugees, and establishes that “No 
Contracting State shall expel or 
return (“refouler”) a refugee in any 
manner whatsoever to the fron-
tiers of territories where his life or 
freedom would be threatened on 
account of his race, religion, natio-
nality, membership of a particular 
social group or political opinion”. 
It is generally acknowledged that 
this norm has attained ius cogens 
status, which means that countries 
can not exclude or make excep-
tions to its fulfilment, at least when 
refoulement would lead to the per-
son being subjected to torture.

Sílvia Morgades  
 

Pompeu Fabra University

Chapter 8 - The Externalisation of the Asylum 
Function in the European Union

Introduction. Forced migration and external EU border

It is widely accepted that asylum, considered as durable territorial protec-
tion in a foreign country in the case of persecution or risk of breach of 
fundamental rights is not a subjective right of individuals in International 
Law. However, there is a right to recognition as a refugee in the event of 
a “well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion” 
if the person is outside the country of his nationality and is “unable, or 
owing to such fear, is unwilling to avail himself of the protection of that 
country” (1951 Geneva Convention relating to the Status of Refugees, 
article 1) and also a right to be protected in the event of a serious risk to 
the individual’s life or the risk of being subjected to torture or other viola-
tions of fundamental rights, at least on a temporary basis.

These rights arise from international conventional norms including the 
1951 Geneva Convention and the 1967 New York Protocol relating to 
the Status of Refugees, the 1984 United Nations Convention against 
Torture, the 1950 European Convention for the Protection of Human 
Rights and Fundamental Freedoms (1950 ECHR), the 1967 International 
Covenants, and despite its formal non compulsory status, the 1948 
Universal Declaration on Human Rights. Some of these norms have 
attained the ius cogens status, such as the non-refoulement principle, or 
the ban on torture.1 The prohibition of states from sending or expelling 
to another country anyone who might there be subjected to any serious 
risk of treatment that amounts to torture, with a non-derogative char-
acter, stems from those norms, at least in the European countries which 
belong to the 1950 European Convention on Human Rights.

Conventional and non-conventional norms concerning refuge and 
asylum and those related to them, as well as with a series of princi-
ples, rules, procedures and international standards, are based on the 
International Refugee and Asylum Regime, which is the basis for the idea 
that the states in the international community have an asylum function. 
These norms, principles, rules, procedures and standards lead to the 
existence of a function of asylum for states which cannot refuse entry, 
return or immediately expel asylum seekers who are in fact on their terri-
tory or in their jurisdiction.
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2.	 The asylum function belongs to 
the State, because the EU is not 
part of the main instruments which 
form the International Refugee and 
Asylum Regime, and because sove-
reignty over the territory in which 
it is possible to provide asylum 
belongs to the member states.
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The aim of this chapter is to identify and assess the main items in the 
strategy followed by the EU and its member states which lead to the 
externalisation of their asylum function.2 For the purposes of this chap-
ter, the externalisation of the function of asylum is understood to be 
the design and application of policies by European Union countries 
(individually or collectively, by means of cooperation or participation in 
the Immigration and Asylum EU Policy), which aim to or result in the 
movement of the asylum function to third countries. By means of some 
of these policies, the effective responsibility for taking charge of refugees 
and other people needing protection is transferred elsewhere to tran-
sit and origin countries, in spite of the fact that these people initially 
applied for asylum in a European Union country. The externalisation of 
the asylum function can be the result of some forms of immigration 
control, such as remote control of borders, especially maritime borders; 
subcontracting this control (sometimes to private agents); and of the 
extraterritorialisation of control by means of the withdrawal of the act of 
controlling beyond the European line (e.g. visa requirements and controls 
before loading) (López Sala, 2009; 33-35). However, the externalisation 
of the asylum function of the states may also be the result of strategies 
focusing on refugees. This chapter aims to examine the instruments and 
strategies implemented by the European Union and its member states 
(through the instruments of the EU or applying them) focusing on refu-
gees which lead to the externalisation of the asylum function of the EU 
countries. Examples concerning Spain will be given when the activity of 
the EU member states is to a certain extent most autonomous. Spain has 
a large maritime frontier in the South of Europe and for this reason is 
potentially a privileged way of entry of migrants and asylum seekers to 
the EU.

This contribution will show that with the development of strategies that 
lead to an externalisation of the asylum function of the EU Member 
States, the borders of the European area concerning forced migration of 
refugees and asylum seekers move to countries with lower standards of 
protection of Human Rights. These countries are nevertheless considered 
safe third countries and maintain particular relations with the European 
Union or have concluded agreements on readmission of migrants with 
the EU or with its member states. For asylum seekers, the borders of the 
“European” area of protection against persecution and Human Rights 
violations should not correspond with the frontiers of the EU. The bor-
ders of this safe European area shall include non-European countries 
with particular relations with the EU, which will be obliged to keep 
forced migrants outside the EU countries. As Alejandro Valle Gálvez has 
pointed out, in border issues “the legal system of the EU lacks theoretical 
and conceptual autonomy” and this fact makes easier the construction 
of different functional frontiers (Valle Gálvez, 2007; 43).

The structure of the chapter is as following: In section two, there is an 
introductory explanation concerning the asylum function of states and 
the general policies on asylum of the European Union countries. The 
European harmonisation of the return to safe third countries and to 
countries of first asylum, which is carried out by means of readmission 
agreements, will then be studied, in the third section. In the fourth sec-
tion an analysis will be made of the strategies defined by the Hague 
and the Stockholm programs concerning the External Aspects of the 
European Union Asylum Policy, on the detention centres for illegal 
immigrants abroad, and on the proposals for delocalisation of asylum 
applications processing centres beyond the European Union borders. In 
section five, some conclusions will be suggested.
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The chapter also considers whether the strategy of externalisation of the 
function of asylum of the European Union member states sometimes 
lacks legitimacy, and whether there is or not a fair balance between the 
interests of the states and the protection of the human rights of refugees 
and asylum seekers. 

The asylum function of states and the general context 
of policies concerning asylum in the European Union 
countries

The asylum function of states

A refugee situation arises when the normal relationship between states and 
citizens breaks down, and when people are compelled to flee and seek pro-
tection abroad. Refugees and asylum seekers are then alone in facing the 
international community, in which nobody – within the international system 
in its strictest sense– is obliged to take them in as citizens or aliens. It has 
been suggested that refugees “are not the consequence of a breakdown in 
the system of separate states, rather they are an inevitable if unanticipated 
part of international society. As long as there are political borders construct-
ing separate states and creating clear definitions of insiders and outsiders, 
there will be refugees” (Haddad, 2008; 7). In this context, states have a 
moral duty to receive people in search of protection and, from a strictly 
legal point of view, an obligation to not refuse, return or immediately expel 
aliens arriving in their jurisdiction without giving them the opportunity to 
show that they need protection. This latter obligation entails a right for asy-
lum seekers entering the territory or present in the jurisdiction of a state not 
to be refused, returned or expelled. This right entails some form of interim 
protection and therefore some form of asylum.

Interim or provisional asylum until a decision by the competent authori-
ties on asylum applications is an unavoidable corollary of the interdiction 
of refoulement, or expulsion which encompasses a serious risk of torture 
or attempts on the most fundamental rights. This also constitutes the 
essential body of the function of asylum of the state in the international 
community.

General context of policies concerning asylum in the European 
Union countries.

In the last decades of the twentieth century, the European Union coun-
tries started to implement strategies of deterrence towards potential 
asylum seekers, aimed at avoiding the use of non-refoulement as a 
privileged way of entering the territory and settling in the country as 
migrants for economic reasons. In a context where economic migration 
has been almost proscribed, applying for asylum and family reunification 
are the only ways of entering the European Union (EU) zone. As people 
considered them as a “migrant individual” instead of “at risk of perse-
cution or serious violations of fundamental rights”, asylum seekers are 
perceived as defrauding the European welfare state and as a threat to 
states’ homeland security. As Volker Türk says, this “fear of the other” 
is the basis for a distressing aspect of contemporary public debate on 
asylum: “asylum-seekers and refugees, though victims and particularly 
vulnerable to physical security threats, are increasingly perceived them-
selves as a threat” (Türk, 2003; 114). 
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3.	 The main EU norms adopted under 
the Tampere programme which 
affect the personal situation of 
asylum seekers are: the Council 
Regulation (EC) No 343/2003 of 
18 February 2003, establishing 
the criteria and mechanisms for 
determining the Member State res-
ponsible for examining an asylum 
application lodged in one of the 
Member States by a third-country 
national (OJ L 50, 25.2.2003); the 
Council Directive 2004/83/EC of 29 
April 2004 on minimum standards 
for the qualification and status of 
third-country nationals and state-
less people as refugees or as people 
who otherwise would need inter-
national protection and the content 
of the protection granted (OJ L 
304, 30.9.2004); Council Directive 
2003/9/EC of 27 January 2003 
laying down minimum standards for 
the reception of asylum seekers (OJ 
L 31, 6.2.2003); Council Directive 
2005/85/EC of 1 December 2005 
on minimum standards on procedu-
res in Member States for granting 
and withdrawing refugee status 
(OJ L 326, 13.12.2005) [Fernández 
Sánchez, 2006, 51-154]. 
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The first steps in the Common European Asylum System (CEAS) were 
taken after the Amsterdam Treaty (1999), which awarded competence 
to the European Community and adopted some common rules on asy-
lum in the context of the construction of an Area of Freedom, Security 
and Justice (EUAFSJ). Before the Amsterdam Treaty, migration and 
asylum issues were included in the EU Treaties for the first time in the 
Third Pillar of Cooperation in Justice and Home Affairs created by the 
Maastricht Treaty (1993). The Third Pillar was created in order to try to 
include the free movement of persons and measures of cooperation in 
the fields of police and justice cooperation, migration and asylum in the 
Schengen Area (the Treaties of 1985 and 1990, in which the EU Member 
States excluding the United Kingdom and Ireland, and other European 
States such as Norway or Iceland, participated) in the framework of the 
European Union. The Amsterdam Treaty included the principle of dif-
ferentiation in the European Union (European Member States are not 
obliged to implement EU objectives at the same time), which allowed 
the United Kingdom, Ireland and Denmark to benefit from Protocols 
establishing opt-out and opt-in clauses concerning measures adopted in 
the common EU areas (migration, asylum) of Justice and Home Affairs. 
Finally, the Lisbon Treaty (in force since December 2009) eliminates the 
structure of Pillars of the EU and places policies and instruments linked 
to the creation of a EUAFSJ within the Treaty on the functioning of the 
European Union (Part Three, Title V).

The EUAFSJ was included in the Amsterdam Treaty as a new objec-
tive of the European Union, according to which the free movement of 
individuals must be assured, in conjunction with measures concerning 
external border controls, asylum, migration and the prevention and com-
bating of crime, terrorism and drug trafficking. The first five-year period 
(1999-2004) for the implementation of this new objective of the EU was 
guided by the Tampere Programme. The main European Union norms 
adopted during this period, which was the first development period of 
the EUAFSJ, are based on security considerations and the refugee and 
asylum policy is restrictive. In general, the norms adopted according to 
the Tampere Programme concern strategies for containing and deterring 
refugee and asylum flows arising from the legislations of the European 
Union countries, instead of dealing with the race to the bottom in 
the devaluation of asylum systems by those states in order to reduce 
migratory pressure. The devaluation strategies of asylum systems of the 
European Union states operate in various ways: (a) preventing departure 
from the country of origin (increased visa requirements; sanctions on car-
riers); (b) preventing entrance into the territory of the potential country 
of asylum (international zones at borders; admissibility procedures which 
define legal admittance into the country, notwithstanding that the appli-
cant could be in fact on the territory of the state or under its authority); 
and (c) discouraging applications for asylum or staying in the country 
(detention measures; poor reception conditions).3

After the Tampere programme, the Hague programme, for the period 
2005-2009 (the second development period of the EUAFSJ) stressed the 
need to develop external aspects of asylum policy. This direction was 
deepened and diversified in the Stockholm programme adopted by the 
European Council on 10-11 December 2009, in order to move towards 
the third development period of the EUAFSJ. The Stockholm Programme 
intends to incorporate to the EUAFSJ a proactive approach, an innovation 
in the Justice and Home Affairs fields in the European Union which “has 
taken the form of a reaction to current events or to secular trends, or at 
least has been presented in these terms” (Walker, 2004; 11).
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4.	 According to this article (text included 
in footnote number 1), it could be 
possible to expel or return a refugee 
to the frontiers of a country where his 
life or freedom would not be threate-
ned, thus to a first country of asylum 
or to a safe third country. A narrow 
interpretation of Article 33 of the 
1951 Geneva Convention says that 
there is nothing compelling coun-
tries to analyse an asylum application 
completely based on the refugee’s 
condition, if the applicant cannot 
prove that he/she landed directly from 
his country of origin, where he/she 
fears persecution.

5.	 Article 20.1§ c-d) Ley 12/2009, de 
30 de octubre, reguladora de del 
derecho de asilo y de la protección 
subsidiaria, BOE 31 October 2009, 
no. 263, 90860-90884. Between 
2000 and 2002, these were the 
third grounds for inadmissibility of 
asylum applications in the decisions 
taken by the Spanish Asylum and 
Refugee Office (Oficina de Asilo y 
Refugio, OAR), according to the sta-
tistical yearbook of the Homeland 
Ministry http://www.mir.es/MIR/
PublicacionesArchivo/publicacio-
nes/catalogo/index.html. After that 
date, the statistical publications only 
give the over numbers of rulings of 
inadmissibility. In 2008, out of 5171 
applications, 2557 (49%) were not 
admitted, 2455 (47%) admitted, and 
the remainder, 159 (3%), deserted. 
Anuario Estadístico del Ministerio 
del Interior 2008, Secretaria General 
Técnica, July 2009 NIPO 126-09-054-
3 [See 11 February 2010] http://www.
mir.es/MIR/PublicacionesArchivo/
publicaciones/catalogo/anuarios/
Anuario_Estadxstico2008.pdf

The return of asylum seekers to safe third countries

Destination countries usually reject asylum applications filed by people 
who, before arriving, have passed through countries deemed to be safe 
and where, not in the absence of a fear of persecution or serious viola-
tions of their human rights, applicants were in fact (or in law) protected, 
or could have obtained protection. Since the 1951 Geneva Convention 
does not forbid them from doing so by the non-refoulement rule of arti-
cle 334, countries which did not want to be forced to receive any kind 
of unexpected migrants, which asylum seekers are by definition, intro-
duce clauses in their legislation to allow them to return those migrants 
to other countries in which they enjoy some form of protection (first 
countries of asylum), or should have applied for protection (safe third 
countries).

The Spanish Law on Asylum establishes the following grounds govern-
ing inadmissibility: “the applicant is recognised as a refugee and has 
the right to stay or to obtain effective international protection in a third 
country” and “the applicant comes from a safe third country (…) where 
it is possible to apply for refugee status and, if he/she is a refugee, to 
obtain protection in accordance with the Geneva Convention”. In both 
cases, it is formally required by law that asylum seekers would be read-
mitted, and their life or freedom would not be in danger in the third 
country, and would not be subject to tortures or inhuman or degrading 
treatments. A further requirement is that refugees would be effectively 
protected against a return to the country where the persecution is car-
ried out according to the Geneva Convention.5

Although the two concepts are quite different, in one case, asylum seek-
ers actually received protection and in the other, asylum seekers could 
have been granted protection. At present, the difference in practice “can 
best be envisioned as one of degree” (Legomsky, 2003; 571).

Returning asylum seekers who apply for refuge or asylum in European 
Union countries but who have not arrived directly in third countries from 
the country where persecution is feared create the externalisation of the 
asylum function. This assumes the responsibility for asylum for people 
who have not arrived directly in European Union countries is transferred 
to other countries where asylum seekers have not usually applied for 
protection. Countries may expel or refuse entry to refugees as long as 
this is not forbidden by the 1951 Geneva Convention, but the legitimacy 
of this strategy is controversial in view of: first, the differences in the 
standards of protection between the European Union countries and the 
countries of the main regions of origin and transit; and second, the fact 
that the International Asylum and Refugee regime does not have a bur-
den sharing system. A burden sharing system based on solidarity should 
ensure financial aid to countries receiving asylum seekers and refugees 
and if necessary, the resettlement of asylum seekers and refugees in 
other countries in order to prevent the economic and social structure of 
the countries receiving large numbers of people in need of protection 
from collapsing (Thielemann, 2005; 2008). A way to relieve pressure on 
the countries of the region of origin of refugees is to respect the choices 
of asylum seekers. According to authors, there is a complicity principle 
which states that “no country may send any person to another country, 
knowing that the latter will violate rights which the sending country 
is itself obliged to respect” (Legomski, 2003; 573-574). However, the 
legitimacy of returning asylum seekers to safe third countries depends 
on questions including assessment that in that country, asylum seekers 
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6.	 Global Approach to Migration, 
E u r o p e a n  U n i o n  C o u n c i l 
15/16.12.2006 and European Pact on 
Immigration and Asylum. European 
Council. Brussels, 24.9.2008. Doc. 
13440/08 LIMITE ASIM 72.
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will have an effective protection; the link between the asylum seeker 
and the third country; and the procedure followed to return the person 
(Legomski, 2003).

The use of the notions of third safe country or first asylum countries 
for excluding responsibility for refugees and asylum seekers reveals the 
approach of European Union countries to asylum seekers as if they were 
economic migrants trying to breach restricted means of entry to the 
EUAFSJ. Asylum is considered by the European Union as an issue linked 
to migration, and control of external borders and internal security, rather 
than an issue principally linked to the protection of Human Rights, as 
shown for instance in the European Pact on Immigration and Asylum 
adopted by the European Council in September 2008. This Pact reaffirms 
the Global Approach to Migration, which states that migration issues 
are a central element in the European Union’s external relations, and 
establishes five basic commitments, which will continue to be developed 
by means of the Stockholm Programme (organising legal immigration; 
controlling illegal immigration; making border controls more effective; 
constructing a Europe of asylum; creating a comprehensive partnership 
with the countries of origin and of transit in order to encourage the syn-
ergy between migration and development).6

Externalisation by a harmonised notion of safe third country.

In the European Union, the Council Directive 2005/85/EC of 1 December 
2005 on minimum standards in procedures in Member States for grant-
ing and withdrawing refugee status harmonises the notions of first 
countries of asylum and safe third countries. The Directive also regulates 
the notion of European safe third countries. What the Directive does not 
precisely determine is the scope of the possible use of those notions by 
European Union countries, and the guarantees to be extended to the 
asylum seekers in order to refuse them, or expel them to a safe country.

Both notions, the first country of asylum and the safe third country, 
can justify the inadmissibility of asylum claims at first instance, which 
means the denial of entry to the territory, especially if the applications 
have been made at the border. The inadmissibility of an application for 
refugee status, asylum, or subsidiary protection means that it will not be 
examined on substantive grounds.

According to the Article 26 of the Directive 85/5005/EC, “a country can 
be considered as a first country of asylum for a particular applicant for 
asylum if: (a) he/she has been recognised in that country as a refugee 
and he/she can still avail himself/herself of that protection; or (b) he/she 
otherwise enjoys sufficient protection in that country, including benefit-
ing from the principle of non-refoulement; provided that he/she will be 
re-admitted to that country”.

Article 27 of the Directive establishes the requirements for considering 
a state as a safe third country and how this notion may be used by EU 
Member States. Safe third countries are those in which a person who 
seeks asylum will be treated in accordance with the following principles:

“(a) life and liberty are not threatened on account of race, religion, nation-
ality, membership of a particular social group or political opinion; (b) the 
principle of non-refoulement in accordance with the Geneva Convention 
is respected; (c) the prohibition of removal, in violation of the right to free-
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7.	 The Proposal for a new Directive on 
minimum standards on procedures 
in Member States for granting and 
withdrawing international protec-
tion, presented by the European 
Commission on October 2009, 
amends the final paragraph of this 
article: “on the grounds that the 
third country is not safe in his/her 
particular circumstances”. There is 
also a proposal to finish the article 
with the following statement “The 
applicant shall also be allowed to 
challenge the existence of a con-
nection between him/her and the 
third country in accordance with 
point a”.

8.	 Judgement of 26 Apri l  2007 
in the case Gebremedhin versus 
France, no. 25389/05, § 66-67. 
The Proposal for a new Directive 
on minimum standards on proce-
dures presented by the European 
Commission seeks to improve the 
situation stipulating that Member 
States shall ensure that applicants 
for international protection have 
the right to an effective remedy 
before a court or tribunal which 
“shall have the effect of allowing 
applicants to remain in the Member 
State concerned pending its outco-
me”, at least in border procedures 
(art. 41 § 4-5 of the Proposal).

dom from torture and cruel, inhuman or degrading treatment as laid down 
in international law, is respected; and (d) the possibility exists to request 
refugee status and, if found to be a refugee, to receive protection accord-
ing to the Geneva Convention”.

While those principles can be considered as meeting the international 
standards of protection, the Directive does not state when and how 
the safe third country concept can be appropriately used at the same 
level. According to the second paragraph of article 27, the application 
of the safe third country concept “shall be subject to rules laid down 
in national legislation”. That means that there is no real harmonisa-
tion on this issue, and no uniform guarantee for asylum seekers that 
the safe third country concept will be applied to them according to 
the same standard of safety. National legislation of EU Member States 
must include:

“(a) rules which require a connection between the person in search of 
asylum and the third country concerned on the basis of whether it would 
be reasonable for that person to go to that country; (b) rules on the meth-
odology by which the competent authorities satisfy themselves that the 
safe third country concept may be applied to a particular country or to a 
particular applicant. Such methodology shall include case-by-case con-
sideration of the safety of the country for a particular applicant and/or 
national designation of countries considered to be generally safe; (c) rules 
in accordance with international law which allow an individual examina-
tion to check whether the third country concerned is safe for a particular 
applicant which, as a minimum, shall permit the applicant to challenge the 
application of the safe third country concept on the grounds that he/she 
would be subjected to torture, cruel, inhuman or degrading treatment or 
punishment”7 (emphasis added).

Asylum seekers have no guarantee of similar treatment in all EU Member 
States since the “connection” between the asylum seeker and the third 
country on the basis of whether it would be “reasonable” to expel 
the person back to that country can be decided at national level. For 
instance, it is not clear whether transit for a brief period of time in one 
country before legal admittance to the territory, perhaps in an interna-
tional zone, could be considered a sufficient connection. Issues such as 
what length of stay in a safe country is long enough to consider that it 
is “reasonable” for an asylum seeker to go to a safe country are not yet 
clear, because the term “reasonable” is by nature vague. Furthermore, 
asylum seekers in similar situations could be treated differently because 
there is no harmonisation concerning the guarantees that they must 
have in order to challenge their deportation from one country due to 
the application of the safe third country concept. The Council Directive 
2005/85/EC on minimum standards on procedures does not require 
European Union Member states to provide for a legal remedy against 
decisions taken in asylum procedures, and nor does it prescribe that 
asylum seekers must benefit from a remedy with automatic suspensive 
effect of the return. According to the jurisprudence of the European 
Court of Human Rights, in order to comply with the requirements of 
the article 13 of the ECHR concerning the right to an effective remedy, 
asylum seekers must benefit from a remedy with automatic suspensive 
effect if a risk exists that the person may be submitted to torture or inhu-
man or degrading treatment.8 

As mentioned above, the 2005/85/EC Directive creates a new category of 
safe country; the European safe third countries (article 36). EU Member 
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9.	 Various categories of asylum appli-
cations can be refused according to 
the Directive: unexaminable appli-
cations (applicants from a European 
safe third country, from an EU 
country to which the Dublin II 
Regulation is applicable); inadmis-
sible applications (article 25 of the 
2005/85/EC Directive); unfoun-
ded applications (article 28 of the 
2005/85/EC Directive).

10.	 The 2005/85/EC Directive establis-
hed secondary legal bases which 
allowed the Council to adopt a 
common list of European safe third 
countries and a common list of safe 
third countries of origin, which has 
been annulled by the European 
Court of Justice because it violates 
the European Parliament preroga-
tives and therefore infringes article 
67 EC, which stipulates the co-deci-
sion procedure. Judgment of 6 May 
2008, case European Parliament 
v. Council of the European Union, 
no. C-133/06. The Proposal of new 
Directive on procedures removes 
the paragraphs concerning these 
lists (art. 38).

11.	 The Proposal for a new Directive on 
minimum standards on procedures 
in Member States for granting and 
withdrawing international protec-
tion, presented by the European 
Commission on October 2009, 
proposes the elimination of those 
procedures derogating from the 
basic principles and guarantees at 
the borders (art. 37), and the possi-
bility of using the safe third country 
concept in accelerated procedures 
(art. 27).

12.	 Until the entry into force of the 
Treaty of Lisbon, the UK and Ireland 
benefited from a Protocol which 
excluded them from the implemen-
tation of the measures concerning 
migration and asylum issues, and 
allowed them to opt-in, case by 
case. Both countries “opted in” in 
order to participate in the adoption 
of the 2005/85/EC Directive on pro-
cedures (paragraph 32-33 of the 
introduction of the Directive).
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States applying this concept may decide that no, or no full examination 
of the asylum application shall take place in cases where a competent 
authority has established, on the basis of the facts, that the applicant 
for asylum is seeking to enter or has entered illegally its territory from 
a safe third country (article 36).9 The only European safe third countries 
that can be considered are those which (a) have ratified and observe the 
provisions of the 1951 Geneva Convention without any geographical 
limitations; (b) have an established asylum procedure prescribed by law; 
(c) have ratified the 1950 ECHR and observe its provisions, including the 
standards relating to effective remedies; (d) have been designated by the 
Council.10

Furthermore, the 2005/85/EC Directive on minimum standards in pro-
cedures in Member States for granting and withdrawing refugee status 
does not resolve the fundamental question of border procedure which 
normally determines admission into the territory of states. Considering 
the diversity of practices and the lack of consensus, article 35 states that 
EU Member States can maintain “procedures derogating from the basic 
principles and guarantees described in Chapter II in order to decide at 
the border or in transit zones whether applicants for asylum who have 
arrived and made an application for asylum at such locations may enter 
their territory” (emphasis added). EU countries are authorized to apply 
a lower level of principles and guarantees at their borders than those 
ones considered basic guarantees. They therefore employ the safe third 
country concept in accelerated procedures, which do not ensure that 
asylum seekers are not sent to countries where their life or freedom may 
be threatened.11

As the Procedures Directive provides for a lot of differences between 
Member States in several areas such as the application of the safe 
third country concept in admissibility, accelerated (article 23) and bor-
der procedures, “it lacks the substantive effectiveness needed to curb 
secondary movements of refugees and refoulement of asylum seek-
ers” (John-Hopkins, 2009; 250). What is even more worrying, as it has 
been pointed out by Michael John Hopkins in the case of the UK, with 
a statement that is also valid for other countries, is that “the Procedures 
Directive allows fairness to be sacrificed on the altar of speed and 
convenience because the third country and Non Suspensive Appeal 
segments, in particular, are not conducive to the type of individualized 
return and substantive determinations that can adequately take complex 
factual and legal issues into account, and do not provide asylum seekers 
with the opportunity to challenge safe country designations. The risk of 
erroneous decisions making lead to refoulement is thus unacceptably 
high” (Ibídem, 251).12

The Dublin II Regulation Nº 343/2003, which establishes the criteria 
and mechanisms for determining the Member State responsible for 
examining an asylum application lodged in one of the Member States 
by a third-country national endorses the applicability of the safe third 
country concept, because article 3§3 allows states to apply this notion 
both before and after the implementation of the Dublin system. An asy-
lum seeker can be refused by the state in which he/she has applied for 
asylum due to coming from a safe third country, or by the responsible 
country, even if the admissibility procedure takes place after the transfer 
of the asylum seeker to the responsible country. The commitment of the 
EU as regards all the applications for refugee or asylum of third country 
nationals being examined by at least one Member State (article 3 of the 
Dublin II Regulation Nº 343/2003) therefore vanishes.
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13.	 Council of the European Union 
(JAI), Action plan of the Council 
and the Commission on how to 
best implement the provisions 
of the Treaty of Amsterdam on 
an area of freedom, security and 
justice — Text adopted by the 
Justice and Home Affairs Council 
of 3 December 1998, (1999/C 
19/01), OJ 23.1.1999, No. C 19/1-
15 §36.c) ii); European Council, 
Tampere, Presidency Conclusions, 
15-16 October 1999, doc. 200/99, 
§ 24-25, 27.

14.	 Council of the European Union (JAI) 
2 December 1999, session no. 2229, 
doc. 13409/99 MIGR 69 [Press 386-
Nr: 13461/99] §A8.

15.	 OJ 15 December 2000, No. L 317/3-
286. The clause included in this 
agreement (article 13 Migration 
§5 c)) establishes the obligation of 
EU Member States to readmit and 
accept the return of any of their 
nationals residing illegally in an ACP 
State, and the obligation of ACP 
States to readmit and accept the 
return of any of their nationals resi-
ding illegally in EU Member States. 
Negotiations must be conducted “in 
order to conclude in good faith and 
with due regard for the relevant rules 
of international law, bilateral agree-
ments governing specific obligations 
for the readmission and return of 
their nationals”. These “agreements 
will also cover, if deemed necessary 
by one of the Parties, arrangements 
for the readmission of third coun-
try nationals and stateless people”. 
“Adequate assistance to implement 
these agreements will be provided 
to the ACP States”.

Concerning the harmonisation of the safe third country concept in the 
European Union, it is possible to conclude that this harmonisation does 
not ensure a fair balance between the interests of states aiming to avoid 
receiving migrants, even if they are forced migrants such as asylum seek-
ers, and the protection of Human Rights. Asylum seekers do not have 
the same possibility of remaining on EU territory in all European Union 
countries, because of the differences concerning the safe third country 
concept, their implementation, and the guarantees for asylum seekers 
preventing their removal to third countries.

Externalisation by readmission agreements.

The main purpose of readmission agreements is to guarantee the return 
of illegal immigrants to their country of origin and, in some cases, to 
transit countries. Asylum seekers who have already received a decision 
that rejects their applications in the admissibility procedure, or after a 
substantive examination of the grounds, are no longer considered as 
such, and are considered immigrants in an illegal situation from then 
on. This means that readmission agreements make the externalisation of 
the asylum function easier when it is used to ensure the return to transit 
countries of people whose asylum application have been rejected during 
the admissibility procedure on third safe country grounds.

EU Member States and the European Union have implemented a net-
work of readmission agreements or agreements that include readmission 
clauses (Fernández Sánchez, 2007; 491-495). This operates as a conten-
tion barrier or as an external protection fence for the EU (Denöel, 1993; 
Guardiola, 1992). 

At first, EU Member States concluded a system of bilateral readmission 
agreements with Central and Eastern European States which as Sandra 
Lavenex says, regarding the effects on refugees, “is less an expression of 
an emerging pan-European system of cooperation and burden-sharing, 
in which states cooperate on an equal basis — than an attempt of major 
Western refugee receiving countries to relieve their domestic asylum 
procedures by transferring their legal and humanitarian responsibilities to 
other, usually less wealthy states” (Lavenex, 1998; 144).

With the Amsterdam Treaty, the European Community gained com-
petence on asylum and migration and – in the framework of this 
anticipated common policy – on readmission of illegal migrants (Article 
63§3 b ECT [European Community Treaty]). At that point, the purpose of 
the European Union strategy on readmission was to expand and general-
ise readmission agreements and readmission clauses.13

In December 1999, the Council of the European Union decided to 
update and adapt the model clause of readmission (adopted in 1994) to 
be included in future EC agreements with third countries and between 
the EC, EU Member States and third countries.14 One of the most impor-
tant applications of this model was the Partnership agreement between 
the members of the African, Caribbean and Pacific Group of States 
on one hand, and the European Community and its Member States, 
on the other hand, signed in Cotonou on 23 June 2000.15 Before the 
Amsterdam Treaty, readmission clauses were included in various kinds 
of agreements, mainly related to trade, cooperation and partnership. 
Many of those agreements include countries’ obligation to readmit their 
own nationals and to negotiate further treaties concerning third country 
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16.	 European Council, Seville, Presidency 
Conclusions, 21-22 June 2002, doc. 
13463/02 POLGEN 52, § 33.

17.	 The list of countries to be exami-
ned by the group was: Afghanistan/
Pakistan; Albania and the neigh-
bouring region; Morocco; Somalia 
and Sri Lanka. Council of the 
European Union (General Affairs and 
External Relations), session 2158, 25 
January 1999 [Press: 21-Nr: 5455/99] 
§A 26. 

18.	 Docs. 11450/99 JAI 79 AG 34, 
11424/99 JAI 73 AG 28 + COR 1, 
11425/99 JAI 74 AG 29, 11426/99 JAI 
75 AG 30, 11427/99 JAI 76 AG 31, 
11428/99 JAI 77 AG 32, 11429/99 
JAI 78 AG 33 + ADD1. Council of 
the European Union (General 
Affairs and External Relations), ses-
sion 2206, 11 October 1999 [Press: 
296-Nr: 11651/99] § A 9. After that 
date, subsequent action plans were 
approved regarding Albania and the 
neighbouring zone, for instance.

19.	 European Counci l ,  Tampere, 
Presidency Conclusions, 15-16 
October 1999, doc. 200/99, § 12.

20.	 European Parliament, Report on 
asylum-seekers and migrants – 
action plans for countries of origin 
or transit. High Level Working Group 
(C5-0159/1999, C5-0160/1999 
- C5-0161/1999 - C5-0162/1999 - 
C5-0163/1999 - C5-0164/1999 
- C5-0165/1999 - C4-0133/1999 
- 1999/2096 (COS), Jorge Salvador 
Hernández Mollar (rapporteur) final 
A5-0057/2000, PE 285.869, 29 
February 2000. Resolution approved 
on 30 March 2000.

21.	 Agreement between the European 
Community and the Government of 
the Hong Kong Special Administrative 
Region of the People’s Republic of 
China on the readmission of people 
residing without authorisation, con-
cluded on 17 December 2003, OJ 
24.1.2004 No. L 17/23-39. Entry into 
force: 1 May 2004 (OJ 2.3.2004 No. L 
64/38).

22.	 Agreement between the European 
Community and the Macao Special 
Administrative Region of the People’s 
Republic of China on the readmission 
of people residing without authorisa-
tion, concluded on 21 April 2004, OJ 
30.4.2004, No. L 143/97-115. Entry 
into force: 1 June 2004 (OJ 5.8.2004, 
No. L 258/17).

23.	 Agreement between the European 
Community and the Republic of 
Albania on the readmission of people 
residing without authorisation, con-
cluded on 7 November 2005, OJ 
23.11.2005 No. L 304/14-15 [text of 
the agreement: OJ 17.5.2005 No. L 
124/22-40]. Entry into force: 1 May 
2006 (OJ 5.4.2006 No. L 96/9).

24.	 Agreement between the European 
Community and the Democratic 
Socialist Republic of Sri Lanka on 
the readmission of people residing 
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nationals, and included agreements with Algeria, Armenia, Azerbaijan, 
Chile, Croatia, Egypt, Georgia, Lebanon, Macedonia and Uzbekistan 
(Commission of the EC, COM (2002) 175; Peers, 2003; 3).

After that date, the European Council hold in Seville on June 2002, 
urged “that any future cooperation, association or equivalent agreement 
which the European Union or the European Community concluded with 
any country should include a clause on joint management of migration 
flows and on compulsory readmission in the event of illegal immigration” 
in order to materialise Tampere’s objectives.16 This was one of the firmest 
expressions of EU’s desire for a general inclusion of readmission in its 
external policy, in order to manage illegal immigration. All these clauses 
do not constitute final readmission agreements, but facilitate and prepare 
future negotiations in this direction. According to the Commission, these 
clauses are enabling clauses “intended to commit the contracting parties 
to readmit own nationals, third-country nationals and stateless people”, 
but “the actual operational arrangements and procedural modalities 
are left to implementing agreements to be concluded bilaterally by the 
Community or by individual Member States” (Commission of the EC, 
COM (2002) 175, 24/26). 

The European Strategy on readmission was developed at the end of 
1998, when the European Union Council established the High Level 
Working Group on Asylum and Immigration, with a mandate to prepare 
Action Plans including various aims:

The analysis of causes of influx of migrants and asylum seekers;1.	
Suggestions aimed at strengthening the common strategy for devel-2.	
opment with the involved country;
The identification of humanitarian needs and proposals to this end;3.	
Indications on readmission clauses and agreements;4.	
Indications on the possibilities of reception and protection at the 5.	
origin, safe return, repatriation, as well as on the cooperation with 
UNHCR.17

In October 1999, the Council adopted the Final Report of the 
Group, with action plans for four main countries of origin and transit 
(Afghanistan and the neighbouring zone, Iraq, Morocco, Somalia, Sri 
Lanka) and an Interim Report on Albania and the neighbouring zone.18 
The European Council approved the continuation of the mandate of the 
High Level Working Group in October 1999 in order to prepare new 
action plans.19 The Action Plans were considered by the Commission 
and the Council as the first attempts by the European Union to define 
a comprehensive and coherent approach targeted at the situation in a 
number of important countries of origin or transit of asylum-seekers and 
migrants. However, the European Parliament considered the creation of 
the High Level Group and the followed procedure as showing a marked 
tendency to use an intergovernmental approach, and stressed as well 
“the lack of political realism inherent in the view that readmission agree-
ments are the only instrument for counteracting the phenomenon of 
illegal immigration and the difficulty of concluding such agreements with 
the involved countries because of their political instability”20. The action 
plans do not sufficiently assess the issue of human rights and do not 
establish a coherent distinction between immigration and asylum.

So far, the European Community has concluded readmission agreements 
with the following countries or regions: Hong Kong;21 Macao;22 Albania;23 
Sri Lanka;24 the Russian Federation;25 Ukraine;26 the Yugoslav Republic of 
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without authorisation, concluded on 
3 March 2005, OJ 17.5.2005 No. L 
124/41-60. Entry into force: 1 May 
2005 (OJ 1.6.2005 No. L 138/17).

25.	 Agreement between the European 
Community and the Russian 
Federation on readmission, concluded 
on 19 April 2007, OJ 17.5.2007 No. L 
129/38-60. Entry into force: 1 June 
2007 (OJ 16.6.2007 No. L 156/37). 

26.	 Agreement between the European 
Community and Ukraine on the 
readmission of people, concluded on 
29 November 2007, OJ 18.12.2007 
No. L 332/46-65. Entry into force: 1 
January 2008 (OJ 29.1.2008 No. L 
24/52).

27.	 Agreement between the European 
Community and the former Yugoslav 
Republic of Macedonia on the 
readmission of people residing 
without authorisation, concluded on 
8 November 2007, OJ 19.12.2007 
No. L 334/1-24. Entry into force: 1 
January 2008 (OJ 29.1.2008 No. L 
24/51). 

28.	 Agreement between the European 
Community and the Republic of 
Montenegro on the readmission 
of people residing without authori-
sation, concluded on 8 November 
2007, OJ 19.12.2007 No. L 334/25-
44. Entry into force: 1 January 2008 
(OJ 29.1.2008 No. L 24/51).

29.	 Agreement between the European 
Community and the Republic of 
Serbia on the readmission of people 
residing without authorisation, 
concluded on 8 November 2007, 
OJ 19.12.2007 No. L 334/45-64. 
Entry into force: 1 January 2008 (OJ 
29.1.2008 No. L 24/51).

30.	 Agreement between the European 
Community and Bosnia and 
Herzegovina on the readmission of 
people residing without authori-
sation, concluded on 8 November 
2007, OJ 19.12.2007 No. L 334/65-
83. Entry into force: 1 January 2008 
(OJ 29.1.2008 No. L 24/52).

31.	 Agreement between the European 
Community and the Republic of 
Moldova on the readmission of 
people residing without authorisation, 
concluded on 22 November 2007, OJ 
19.12.2007 No. L 334/148. Entry into 
force: 1 January 2008 (OJ 29.1.2008 
No. L 24/51).

32.	 Agreement signed in Brussels on 
26 October 2009. http://www.
german-info.com/press_shownews.
php?pid=2257 [See: 25 March 2010]

33.	 Agreement reached on 25 November 
2009. According to the Information 
given in the Provisional Agendas 
for Council Meetings prepared 
by COREPER. Doc. 11512/09; and  
http://www.embassy.mfa.gov.ge/
index.php?lang_id=ENG&sec_
id=313&info_id=5331 [See: 25 March 
2010]

34.	 The Euro-Mediterranean Agreement 
establishing an association between 

Macedonia;27 Montenegro;28 Serbia;29 Bosnia-Herzegovina;30 Moldova;31 
Pakistan;32 and Georgia.33 The Commission has so far been authorised to 
negotiate Community readmission agreements with Morocco;34 Algeria, 
Turkey and China,35 and has recommended the conclusion of readmis-
sion agreements with Libya, and Cape Verde.

These agreements complete operationally bilateral readmission agree-
ments concluded by the EU Member States36 and make return procedures 
more effective by means of technical assistance and norms related to all 
issues concerning the return. Spain, for instance, has concluded four 
readmission agreements (among other instruments for managing migra-
tion), with African countries: Morocco, Algeria, Guinea-Bissau and 
Mauritania (Asín Cabrera, 2008; 172-179). 

All those readmission agreements concluded by the European 
Community establish the obligation of the parties to readmit their own 
and former own nationals, people from another jurisdiction (in cases of 
Macao and Hong Kong), third country nationals, or stateless people. The 
Preamble of the eight readmission agreements concluded with European 
countries emphasizes that the agreements are “without prejudice to the 
rights, obligations and responsibilities of the Community, the Member 
States of the European Union” and the country concerned “arising 
from International Law, in particular from the European Convention of 
4 November 1950 for the Protection of Human Rights, the Convention 
of 28 July 1951 and the Protocol of 31 January 1967 on the Status of 
Refugees” (in some cases other instruments are also mentioned). This 
reservation does not appear in the agreements with Hong Kong, Macao 
and Sri Lanka (the latter is not even a party to the Geneva Convention, 
and is therefore not a safe third country in the sense of article 27 of the 
2005/85/EC Directive on minimum standards of procedures). A reser-
vation of this type certainly does not create additional obligations for 
countries already obliged by international instruments to which they are 
party. However, it provides a reminder of the normative context in which 
readmission agreements are reached, or at least those concerning the EU 
Member States.

None of the readmission agreements concluded by the EC makes a 
distinction between the readmission of economic migrants in an illegal 
situation in the requesting country and asylum seekers whose application 
has been rejected in the admissibility procedure on the grounds of the 
third safe country concept. The EU approach to the readmission policy 
of illegal immigrants aims at efficacy and leaves the priority of protection 
in cases of vulnerable people to one side.37 In this respect, readmission 
agreements contribute, with the application of the safe third country 
notion, to the aim of preserving homeland security and to containing 
immigration, which is perceived as a threat rather than an opportunity 
for the EU. The borders of the European Union extend beyond the EU 
countries to accomplish their task of protection from aliens, even if they 
are forced migrants, like asylum seekers and refugees.

The External Aspects of the European Union Asylum 
Policy

The key idea in the Hague programme and other related documents was 
that as well as the improvement of a Common European Asylum System 
(CEAS), it was necessary to develop the external dimension of asylum 
and migration. At a first stage, following the recommendations of the 
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the European Communities and their 
Member States, on one hand, and the 
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OJ 18.3.2000 No. L 70/1-204 [Entry 
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Declaration relating to readmission” 
where parties “agree to bilaterally 
adopt the appropriate provisions and 
measures to cover readmission of 
their nationals in cases in which the 
latter have left their countries”.

35.	 Justice and Home Affaire Council 
Meeting, held in Brussels on 28-29 
November 2002. Doc. 14817/02.

36.	 Concerning readmission agreements 
signed by EU Member States, http://
www.mirem.eu/datasets/agreements/
index?set_language=en 

37.	 Réseau U.E. d’experts indépendants 
en matière de droits fondamentaux. 
Observation thématique No. 2: Les 
droits fondamentaux dans l’action 
extérieure de l’Union Européenne 
en matière de justice et d’asile 
et d’immigration, CFR-CDF.Obs.
Them.2003.fr. January 2004. 29/40.

38.	 Regulation (EC) No. 491/2004 of 
the European Parliament and of the 
Council of 10 March 2004 establis-
hing a programme for financial and 
technical assistance to third coun-
tries in the areas of migration and 
asylum (AENEAS). OJ 18.3.2004 No. 
L 80/1-5.

39.	 Global Approach to Migration, 
E u r o p e a n  U n i o n  C o u n c i l 
15/16.12.2006 §IV and Annex I, 
and European Pact on Immigration 
and Asylum. European Council. 
Brussels, 24 September 2008. Doc. 
13440/08 LIMITE ASIM 72.
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European Commission, The Hague programme stressed the aim and 
advisability “of assisting third countries, in full partnership, using exist-
ing Community funds where appropriate, in their efforts to improve their 
capacity for migration management and refugee protection, prevent 
and combat illegal immigration, inform on legal channels for migration, 
resolve refugee situations by providing better access to durable solutions, 
build border-control capacity, enhance document security and tackle the 
problem of return”. With a “spirit of shared responsibility” the empha-
sis was placed on cooperation with third countries and countries in the 
regions of origin, in order “to provide access to protection and durable 
solutions at the earliest possible stage” (The Hague Programme, 2005, 
section 1.6).

Until recently, the strategy of the EU since this first stage has focussed 
on three main issues: establishing Regional Programmes of Protection in 
third countries; the need to provide the EU with a system of resettlement 
of protected people; and having ordered and managed arrivals of peo-
ple in need of protection by means of Protected Entry Procedures (PEP) 
(COM (2008) 360 final §5.2).

The following elements will be now examined: the strategies adopted 
in order to try to improve protection in third countries (section 4.1); the 
proposals for joint processing of asylum applications outside the EU ter-
ritory (section 4.2 a); and, PEP and the situation concerning the attempts 
to provide the EU with a resettlement system (section 4.2 c). The 
enhancement of protection in origin and transit regions is intended to 
legitimize a non-restrictive implementation of return based on the con-
cepts of safe third country and first asylum country, either unilaterally or 
through readmission agreements. The existence of detention centres for 
immigrants outside the EU will also be assessed (section 4.2 b). All these 
topics are directly or indirectly useful for the externalisation of the asylum 
function of the EU Member States. Sometimes, as in the case of deten-
tion centres, there is a risk of being on the fringes of real respect for the 
principles, norms and standards of International Law concerning asylum, 
refugees and even Human Rights.

Strategies for improving protection in third countries

At first, the EU intended to establish Regional Protection Programmes 
and to enhance the reception capacity and asylum systems of third 
countries through financial programmes like AENEAS. AENEAS was a 
programme for financial assistance to third countries in the areas of 
migration and asylum.38 In recent years, after the approval of the Global 
Approach to Migration and the European Pact on Immigration and 
Asylum, the external dimension of European asylum policy seems to be 
more involved with EU External Relations and structured by means of a 
thematic approach.39

Following the priorities established for the implementation of The Hague 
programme (enhancement of capacities of protection of origin regions 
and transit countries; management of resettlement on an EU scale), the 
European Commission presented a proposal regarding the implementa-
tion of Regional Protection Programmes (RPP) in September 2005. The 
proposal was based on the idea of establishing links between aid projects 
and resettlement commitments of EU Member States on a voluntary 
basis, to support the credibility of the EU initiative with a partnership ele-
ment (COM (2005) 388, section 7).
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40.	 The AENEAS Programme was 
endowed with € 250 million and 
attracted “a larger (although still 
limited) participation of govern-
mental and non-governmental 
organisations from third countries 
and EU Member States” (COM 
(2006) 26, §2.3).

41.	 In addition to the thematic progra-
mme, three framework programmes 
have been created for the period 
2007-2010. On of them encom-
passes refugee issues: “Security 
and Safeguarding Liberties”, con-
cerning crime and terrorism (745 
M€ for the period); “Fundamental 
Rights and Justice” (542.90 M€); 
and “Solidarity and Management 
of Migration Flows” (4020.37 M€). 
This latter encompasses the External 
Borders Fund, the Integration Fund, 
the Return Fund, and the European 
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http://ec.europa.eu/justice_home/
funding/intro/funding_intro_en.htm 
[See: 25 March 2010]

The European Commission proposed to implement two RPP: one in the 
Western Newly Independent States (Ukraine, Moldova, Belarus), and the 
other in Sub-Saharan Africa (Great Lakes/East Africa), mainly in Tanzania. 

Strictly from the perspective of the external dimension of asylum 
European policy, the implementation of RPP creates several problems 
because of the risk of considering the countries involved as safe havens, 
“allowing EU States not to process asylum claims lodged by individuals 
having transited through these countries” (Bouteillet-Paquet, 2005).

In 2006, the approach on the external dimension of immigration and 
asylum European policy changed slightly with the endorsement of the 
Global Approach to Migration (European Union Council 15/16.12.2006 
§IV and Annex I). With this approach, the EU intended to enhance links 
between migration issues and development, recognising “the impor-
tance of tackling the root causes of migration, for example through 
the creation of livelihood opportunities and the eradication of pov-
erty in countries and regions of origin, the opening of markets and 
promotion of economic growth, good governance and the protection 
of human rights”. The strategy is based on stressing partnership with 
third countries instead of on deepening bilateral restraint commitments 
on a specific subject. Priority actions would be focused on Africa and the 
Mediterranean countries, but an extension of this approach to Asia and 
Latin America is foreseen in the future. The Global Approach is aimed at 
including the protection of refugees, the enhancement of reception of 
asylum seekers and readmission, and return policies among a number 
of other questions, such as the promotion of co-development projects; 
the pooling of support measures in capacity building in order to man-
age and control migration in a more effective way; and the promotion 
of reintegration of returnees. From this perspective, asylum ceases to be 
considered in crisis management terms, and is embedded with migration 
and Human Rights issues on the development agenda and other External 
policies of the EU. In this regard, Regional Protection Programmes 
continue to be implemented in connexion with other instruments. 
Notwithstanding this, Regional Protection Programs make a greater con-
tribution to the strategy of legitimating the externalisation of the asylum 
function of the EU Member states.

The financial resources for enhancing cooperation with third countries in 
questions related to migration and asylum were covered by geographical 
instruments including PHARE (pre-accession countries), TACIS and MEDA 
(the Balkans, Mediterranean and Eastern European countries), and also 
by the AENEAS programme (created in 2004 to cover the period 2004-
2008) which was intended to highlight the weakness identified in these 
issues.40

Due to the end of the EU financial framework in 2006, the period of 
the AENEAS programme was shortened to three years, and its activi-
ties continued with the thematic programme within the framework 
of the 2007-2013 financial perspectives. According to the European 
Commission, “the general objective of the thematic programme in the 
fields of migration and asylum is to bring specific, complementary assist-
ance to third countries to support them in their efforts to ensure better 
management of migratory flows in all their dimension”. The thematic 
programme complements geographic instruments and supports new 
initiatives and “will cover the major fields of action which correspond to 
the essential facets of the migratory phenomenon”, including interna-
tional protection (COM (2006) 26, section 3).41
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The thematic programme on cooperation with third countries in the 
areas of migration and asylum was established in Regulation (EC) No. 
1905/2006 of 18 December 2008 (article 16.2 e), and concerning asy-
lum, the areas of activity which should be covered are:42 

"Promoting asylum and international protection, including through region-
al protection programmes, in particular in strengthening institutional 
capacities; supporting the registration of asylum applicants and refugees; 
promoting international standards and instruments on the protection of 
refugees; supporting the improvement of the reception conditions and local 
integration, and working towards lasting solutions".43

Proposals for the delocalisation of asylum applications processing 
centres beyond the European Union borders.

The idea of transferring the site of processing asylum applications addressed 
to the Member States beyond the frontiers of the EU was not new in 2004, 
when The Hague programme was approved. In 2000, the European 
Commission assumed the approach taken by some EU States which sug-
gested that one of the problems of asylum in Europe was the disorder and 
unpredictability of the arrival of asylum seekers. It considered that “process-
ing the request for protection in the region of origin and facilitating the 
arrival of refugees on the territory of the Member States by a resettlement 
scheme are ways of offering rapid access to protection without refugees 
being at the mercy of illegal immigration or trafficking gangs or having to 
wait years for recognition of their status”.44

The EU member states have proposed main two ways to achieve ordered 
and managed entries of asylum seekers and refugees: establishing Transit 
Processing Centres, and designing Protected Entry Procedures and coor-
dinated resettlement measures. The establishment of detention centres 
for illegal migrants and asylum seekers should serve these purposes. This 
would be followed by an examination of the approach by the European 
Union and its members to these three issues.

Transit Processing Centres

The discussion on the idea of processing asylum applications abroad, 
with the participation of EU Member States and institutions as well as 
non governmental actors such as human and refugees’ rights organi-
sations began after the UK Prime Minister presented a document 
summarising the British new approach to the refugee question in 2003, 
during the British presidency of the European Council.45

First, some measures were proposed in order to improve the man-
agement of migratory flows in the regions of origin and to improve 
protection in the source regions by means of Regional Protection Areas 
(RPA). Second, the document proposed the creation of processing cen-
tres in protected zones of third countries, preferably in transit countries 
(transit processing centres, TPC). According to the British proposal, 
asylum seekers arriving in the territory of EU Member States should be 
transferred to those transit processing centres and once the correspond-
ing procedures are completed, those recognised as refugees would be 
resettled in Member States according to a burden-sharing system (oth-
ers would be returned to their country of origin). The second part of 
the British proposal received a great deal of criticism from ONG’s which 
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46.	 The European Council invites the 
Commission “to finalise its study on 
the feasibility and legal and prac-
tical implications to establish joint 
processing of asylum applications” 
but nothing is said concerning 
the location, in the EU or abroad, 
where such procedures should take 
place (§ 6.2.1).

pointed out the risks in terms of human rights and basic principles relat-
ed to standards of refugees and asylum seekers protection and warned 
against the establishment of detention centres in North Africa. Amnesty 
International blamed the fact that “involuntary transfer of people to 
another country for extra-territorial processing is inherently unlawful, 
and the risk of human rights abuses in the course of transfer is high”. 
“Transfers would amount to discriminatory treatment, in breach of 
human rights standards” (Amnesty International, 2003). Other risks were 
pointed out, such as fewer opportunities to benefit from effective rem-
edies against violations of human rights and against transfers, and the 
problems arising from the detention measures inherent in the system.

The British proposal advocated creating areas outside EU territory with an 
uncertain legal status regarding the exercise of jurisdiction and therefore 
regarding the responsibility of third countries where centres would be 
placed for the observance of European standards of protection of Human 
Rights and of the International Asylum and Refugee Regime. 

Strategies aimed at improving the management of asylum in Europe 
must ensure a fair balance between efficacy and protection. This would 
prevent a hypothetical arrangement of entrances aimed at keeping asy-
lum from ever replacing spontaneous arrivals and applications for asylum 
in the EU Member States, which are the main expression of the right to 
seek asylum recognised by the 1948 Universal Declaration of Human 
Rights (article 14). A system where spontaneous arrivals were deported 
would represent a radical break, and lead to the transformation of the 
refugee regime into another system working in a permanent state of 
exception (Noll, 2003; 304-310, 340).

The British proposal was supported by Denmark and the Netherlands, 
and led to counterproposals by the UNHCR (UNHCR, 2003) and the 
European Commission (COM (2003) 152; COM (2003) 315). The 
European Council of Thessaloniki, held in June 2003, laid aside the pro-
posal under pressure from France and Sweden. It was revived one year 
later by Italy and Germany. However, the idea of TPC did not seem feasi-
ble in the short or medium term. The Hague programme only stipulated 
carrying out a study in consultation with the UNHCR which “should 
look into the merits, appropriateness and feasibility of joint processing 
of asylum applications outside the EU territory, complementary to the 
Common European Asylum System and in compliance with the relevant 
international standards” (§1.3). The Stockholm programme does not 
explore this path, but does not close the door completely.46

Detention Centres 

Nevertheless, what is nowadays a fact in the EU is that detention centres 
for illegal immigrants and asylum seekers who were unable to present 
their applications to the authorities of the destination country have been 
established. The idea of the establishment of detention camps outside the 
frontiers of Europe has put into practice. It is difficult to ascertain how many 
detention centres exist, because they are formally under the jurisdiction 
of the host country, but their relationship with European Union States is 
undeniable. They can even be said to have an indirect responsibility in terms 
of the way people treat them. The Immigrant Detention Centre located in 
Nuadhibou (Mauritania) is one of these centres. The objective behind con-
structing this centre was to accommodate illegal immigrants intercepted 
before their arrival to Spain or who had just arrived in the Canary Islands.
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47.	 A study on the conditions of deten-
tion in Spanish Centers has recently 
been published: CEAR (2009b). 
Situación de los centros de inter-
namiento de extranjeros en España. 
Informe CEAR [Pau Pérez-Sales, Dir.] 
December 2009 http://www.cear.es/
informes/Informe-CEAR-situacion-
CIE.pdf
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There are 21 detention centres for foreigners in Spain47. Two of them, locat-
ed in the Spain’s African enclaves of Ceuta and Melilla, are open centres 
(CETI, Centro de Estancia Temporal de Inmigrantes). In general, the others 
are closed centres (CIE, Centro de Internamiento de Extranjeros) except the 
centres for asylum seekers and other vulnerable people (pregnant women, 
unaccompanied minors, etc.). Some are located in transit zones (Global 
Protection Project 2009; European Parliament, 2007; 144).

As shown on the map, in recent years the most overcrowded centres are 
situated in the Canary Islands. In response to repressive measures at the 
borders, immigrants try to reach Europe from more places further to the 
southplaces. For this reason, the Spanish government tries to turn them 
back when they are nearer these places. By 2005-2006, reaching Europe 
through Ceuta and Melilla had become increasingly difficult, especially 
after the tightening of controls and the improvement of intruder detec-
tion systems installed on the fences around those cities. The Moroccan 
authorities increased their repressive practices, including expulsions in 
the desert (CEAR, 2006; 71-81).

From 2006 onwards, the departure points for sub-Saharan migrants 
gradually moved southwards. People tried increasingly dangerous meth-
ods and travelled in larger boats, known as “cayucos”, instead of 
in “pateras” (small dinghies used to cross the Strait of Gibraltar). 
Nouadhibou and Nouakchott, in Mauritania, and even Senegal, Gambia 
and Guinea became departure points. In 2006-2007, many immigrants 
tried to arrive, mainly in the Canary Islands (other destinations in the 
continent were also attempted).

Source of the graphic: European Parliament, 2007. 
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48.	 The number of applications for 
asylum presented in the Spanish 
embassies has been usually low. 
According to the CEAR annual 
reports, the following number 
of applications were presented 
in embassies or consulates: 349 
(7.73%) in 2008, (CEAR 2009a, 
342); 1,725 (22.15%) in 2007 
(CEAR 2008b, 216); 320 (6.04%) 
in 2006 (CEAR 2007, 236); and 
395 (7.52%) in 2005 (CEAR 2006, 
107). The new Spanish Asylum law 
stipulates that it is possible to apply 
for asylum in the embassies, but 
nevertheless establishes that only 
nationals of countries other than 
the one where the embassy is loca-
ted may apply for asylum. In these 
cases, a procedure to be adop-
ted will determine in which cases 
the applicants would be moved 
to Spain (Article 38 Ley 12/2009, 
de 30 de octubre, reguladora del 
derecho de asilo y de la protección 
subsidiaria, BOE 31 October 2009, 
no. 263, 90860-90884).

49.	 In 2002 the Danish Centre for 
Human Rights working for the 
European Commission conclu-
ded that Austria, France, the 
Netherlands, the United Kingdom 
and Denmark (until June 2002) 
used PEP regular ly and that 
Belgium, Germany, Ireland, Italy, 
Luxemburg and Portugal had used 
PEP occasionally (NOLL 2002, 4).

During these years, the European Commission created different means 
of financial aid aimed at supporting Mauritania in the improvement of its 
border controls and the observance of its commitment to readmit illegal 
migrants and return them to their countries of origin. Spain concluded a 
Protocol to establish the return to Mauritania of illegal immigrants arriv-
ing in Europe after departing from a Mauritanian harbour. In this context, 
the Nouadhibou Immigrant Detention Centre was built by members of 
the Spanish army in March 2006, with the financial support of the Spanish 
government (Agencia Española de Cooperación Internacional para el 
Desarrollo) (CEAR, 2008a; CEAR, 2009a; 61-72). It is now accountable to 
the Mauritian Ministry of the Interior and as pointed out in a CEAR Report, 
they lack legal foundation and “the majority of the facilities, especially the 
cells, do not reach minimum conditions of habitability, healthiness, safety 
and privacy” (CEAR, 2008a; 28). Moreover, the Centre has no protocol 
for informing detainees about their eligibility for applying for international 
protection (CEAR, 2009a; 69-70). The CEAR Report concludes with the rec-
ommendation that the centre should be closed and European and Spanish 
cooperation linked to detention measures suspended (Idem, 70).

Protected Entry Procedures and resettlement

One central issue in the attempts to externalise the process of asylum 
applications, both in the British proposal for common European process-
ing centres abroad and the immediate sending of illegal immigrants 
before they can apply for asylum to the authorities of the destination 
country is the weak commitment of EU Member States to the resettle-
ment of protected people.

There are two ways to obtain an ordered and managed arrival of asylum 
seekers and refugees to the EU: protected entry procedures (PEP) and 
resettlement of people coming from a first country of asylum. Neither 
of them is new, but they both have been barely examined at EU level, 
because countries are reluctant to make commitments to receive immi-
grants, even in the case of protected people. Some countries, such as 
Spain, have used PEP because their legislation on asylum makes embas-
sies competent places to apply for asylum.48 Others use or have used PEP 
on a permanent or temporary basis.49

The Commission envisaged two ways of implementing PEP: a) By the 
establishment of a EU Regional Task Force responsible for disseminat-
ing information; if required, assisting local authorities and the UNHCR 
in the refugee determination process; and, finally, managing entry and 
resettlement into a Member State; or b) By the introduction of a rudi-
mentary form of Protected Entry Procedures in all Member States such 
as a harmonised humanitarian visa of entry (COM (2003) 315, section 
6.1.2.3). At present, the application of PEP remains a method that EU 
Member States can apply unilaterally through their diplomatic and con-
sular offices. In the absence of a basic agreement on this issue, the major 
disagreement between States forced the European Commission to rule 
out establishing PEP at EU level and to retain the possibility of using it as 
an emergency strand (COM (2004) 410, section 35).

Resettlement measures were looked upon favourably by the Commission 
as forming part of Regional Protection Programs, but they have yet to be 
implemented at EU level. The European Commission considers that files 
would be selected in cooperation with the UNHCR and that the transfer 
of people would be done with the aid of the International Organisation 
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50.	 “L’Asile, un devoir pour l’Europe”, 
Speech,  30 October 2008, 
Assemblée Générale Biannuelle ECRE 
(European Council on Refugees 
and Exiles)  http://ec.europa.
eu/commission_barroso/barrot/
archive/081030-%20L_Asile_un_
devoir_pour_%20l_Europe.pdf [See: 
24 March 2010]
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for Migration (IOM) (COM (2004) 410, section 22-34). Some EU States, 
such as Sweden, Finland, Denmark, the United Kingdom, Ireland, the 
Netherlands, Portugal, France, Romania and the Czech Republic take 
part annually in the resettlement programmes implemented by the 
UNHCR. Others, such as Spain, have occasionally participated (UNHCR, 
2008). In the case of Spain, the new Law on Asylum introduces ex novo 
a legal framework for the adoption of resettlement programmes in col-
laboration with the UNHCR.

As regards the future, taking into account the European Pact on 
Immigration and Asylum and the prospects for the Stockholm pro-
gramme, the European Commission advocates extending Regional 
Protection Programmes in partnership with the UNHCR, enhancing 
political dialogue with origin and transit countries, such as Libya and 
Turkey, and continues to propose the implementation of Procedures for 
Protected Entry and the facilitation of humanitarian visas “on the aid 
of diplomatic representations or any other structure set up within the 
framework of a global mobility management strategy” (COM (2009) 
262, section 5.2.3).

As for resettlement, on 2 September 2009 the European Commission 
proposed a “Joint EU Resettlement Programme” aimed at providing 
an effective instrument for closer political and practical cooperation 
between the Member States “so as to increase the effectiveness and 
cost-efficiency of their resettlement activities, as well as the humani-
tarian and strategic impact of resettlement” (European Commission, 
IP/09/1267; id. MEMO/09/370). This Programme is based on voluntary 
decisions by the EU States and intends to contribute to the resettlement 
of particularly vulnerable refugees who are currently in Jordan, Syria, 
Chad and Kenya. Although the Programme aims to facilitate the reset-
tlement of people who deserve protection from third countries, it seems 
that EU Member States more easily accept the resettlement of protected 
people already present in EU territory when a country faces dispropor-
tionate pressure from highly vulnerable people, as is the case in Malta, 
where a pilot project for this purpose has been in place since June 2009.

It could be concluded that the EU has explored the strategy of improving 
protection in third countries through regional protection programmes – 
although the results do not show less migratory pressure – in more depth 
than ways to achieve ordered and managed arrivals by means of PEP or 
common resettlement programs. This seems to show that from the EU 
States perspective, one of the main objectives of the external dimen-
sion of asylum policy is to prevent the need to resettle people. EU States 
should demonstrate through action that they are willing to carry out 
their function of asylum by accepting the resettlement of a large number 
of protected people. As the ex EU Commissioner Jacques Barrot pointed 
out in December 2008, the EU Asylum policy is a duty for Europe, and 
the reception of persecuted people is linked to complying with the 
Human Rights that was the basis for the construction of Europe50.

Conclusions

Measures and instruments of various types implemented by the EU 
Member States contribute to the externalisation of their function of asy-
lum to third countries. The use of the safe third country concept is the 
closest, and the one which produces externalisation in the most direct 
way. However, the use of the safe third country concept by EU States, 
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even after an attempt to harmonise this concept, leads to different treat-
ments of asylum seekers coming from the same region and arriving in 
different European Union countries. Their opportunities to challenge the 
decision to return them to a safe third country in each particular case 
are also unequal, in terms of the availability of effective remedies, for 
instance. There have been demands for the removal of all the exception-
al categories from the Procedures Directive, such as safe third country, 
European safe third country and safe country of origin which “have 
the effect of diminishing or excluding the general procedure for specific 
classes of asylum seekers. All asylum seekers should be entitled to a fair 
and effective procedure” (Guild et al., 2009, section 3.2.2).

The use of the safe third country concept and readmission agreements 
contribute to the definition of a new functional external border of the 
European Union beyond the political frontiers of the EU countries, which 
is used to keep asylum seekers and refugees outside the EU. There is a 
bordering process reshaping the frontiers of Europe for forced migrants 
who try to gain access to the protection of one EU member state. For 
refugees and asylum seekers who have travelled through safe third coun-
tries of transit, the borders of the EU should encompass non-European 
countries that have particular agreements with the EU.

After the approval of The Hague program, the purpose of externalisa-
tion focused on the implementation of the external dimension of asylum 
policy, which was based on the implementation of RPP for the first time. 
Nowadays, as a result of the Stockholm Programme, the European 
Immigration and Asylum Policy seems to be more integrated into the 
External Relations of the EU through the Neighbourhood Policy and the 
Euro-Mediterranean Partnership. The externalisation of the asylum func-
tion has become a little more tenuous and legitimised in formal terms. 
The development of external aspects of the asylum policy is aimed at 
reducing and if possible eliminating spontaneous arrivals of asylum seek-
ers through third countries.

After examining the strategy of externalisation and enhancement of 
capacities for offering protection and durable solutions in the region of 
origin to asylum seekers, some conclusions concerning the EU approach 
to asylum should be drawn. The EU and its member states approach the 
question of asylum based on the following assumptions: 

Secondary flows of refugees and people in need of protection must 1.	
be avoided; 
Since Europe does not produce refugees or people in need of protec-2.	
tion, the refugee problem is not a European one. If it exists, it is due 
to the lack of capacity for protection in the regions of origin and tran-
sit countries which receive the forced migrants first.
The 3.	 non-refoulement principle does not always amount to a right 
of asylum in Europe. It only obliges European States not to expel or 
return anyone to a place where he/she fears persecution. Refoulement 
is therefore allowed to all safe countries through which asylum seek-
ers have travelled before arriving on EU territory.
The return to 4.	 safe third countries would be best justified if the EU 
implemented resettlement programs, but there is no link of condi-
tionality between the two issues.

To be equitable, the externalisation of the function of asylum of EU 
Member States requires first, that the use of the safe third country 
notion strictly respects some substantive and procedural guarantees 
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(effective protection in the third country, and the existence of a sufficient 
link between the asylum seeker and the third country); and, second, 
that the development of the External Dimension of the European asylum 
policy ensures a fair balance between the interests of the States and 
their duty to provide protection to the people who deserve it, which is 
the core of the asylum function of States.

Political and normative instruments enabling the externalisation of the asy-
lum function of the EU Member States construct a new functional border 
encompassing safe third countries which have readmission agreements 
and particular international relations with the EU. One of the functions 
of this new border is to keep refugees and asylum seekers who cannot 
return to their country of origin, ensuring that they would benefit from 
protection, outside the EU. Regional Protection Programmes and Action 
Plans support and legitimize the construction of this new external border 
of the European Union. For asylum seekers trying to reach Europe in order 
to seek protection not arriving directly from their country of origin, the 
external border of the European Union’s area of shelter should be placed 
beyond the frontier of the EU Member States. This new functional external 
border of the EU for asylum seekers devalues the quality of the European 
refugee regime and has led to the application of a lower standard of 
protection of Human Rights, particularly when this border embraces non-
European countries which are not signatories to the European Convention 
of Human Rights and do not have a similar system of protection.
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