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Editors' Preface

With the present series "Comparative Case Studies on the Effectiveness of the OSCE High Commis-
sioner on National Minorities," we are publishing the results of the five country studies on Estonia,
Latvia, Ukraine, Macedonia and Romania of the project "On the Effectiveness of the OSCE Minority
Regime. Comparative Case Studies on the Implementation of the Recommendations of the High
Commissioner on National Minorities (HCNM) of the OSCE". A comparative analysis on the differ-
ing success rates and conditions of the High Commissioner's facilitation and mediation efforts in these
countries will follow.

The High Commissioner project was a challenging and fascinating task for several reasons. First, we
had to deal with a new instrument of crisis prevention, one of the most innovative developments re-
sulting from the international community's reaction to the shocking and for most of us surprising new
reality of inter-ethnic conflict and war after the end of the East-West confrontation. When the High
Commissioner's mandate was adopted, there was little experience with how to deal with this kind of
conflict. And when we started the project in 1999, there was no empirical in-depth analysis on the
High Commissioner's work. Thus, we found a rather empty field and had to start from the scratch.

Second, we had the privilege to deal with Max van der Stoel, the first incumbent of this new institu-
tion. When he took office, nearly everything that today goes to make the High Commissioner - suffi-
cient funds, advisers, working instruments, contacts, experience - was not yet in place. It was fasci-
nating to follow the straight-forward way this great European statesman used the raw material of the
mandate and his own experience of a whole life devoted to peace and human rights to frame the insti-
tution of the High Commissioner to what it is today: an established and overall respected institution of
European crisis prevention. Max van der Stoel and his advisers in The Hague have shown vivid inter-
est in our project; they have encouraged us and have always been ready to answer our questions. We
are very grateful for all their help.

Third, it was a great pleasure for us to work with a team of young, motivated and talented academics
in the countries analysed: with Dr. Teuta Arifi in Macedonia, Jekaterina Dorodnova in Latvia, Istvan
Horvath in Romania, Dr. Volodymyr Kulyk in Ukraine, and Margit Sarv in Estonia. They not only
collected and analysed piles of materials in eight languages to draft reports into a ninth one, but more
importantly, they enriched the project with their specific experiences, avenues of access and points of
view to an extent which would have never been achievable without them. We want to thank all of
them for years of work and devotion.

We are also very grateful to Klemens Biischer, who worked with the project's Hamburg staff from the
beginning of 1999 to mid-2000. The project owes very much to his superb expertise and analytical
skills. And we want to warmly thank Kim Bennett, Jeffrey Hathaway, Katri Kemppainen and Veron-
ica Trespalacios who have polished about 700 pages of English-language text written by non-native
speakers.

Last, but by no means least, we are especially grateful to the Deutsche Forschungsgemeinschaft,
whose generous grant first of all enabled us to carry out this demanding and rewarding research.

Hamburg, May 2002
The editors



Preface and Acknowledgements

The role of international organisations as important actors, on both inter-state and intra-state levels,
has increasingly been taken into account in recent studies on a multitude of topics in various countries
and contexts. The contribution of these actors to conflict prevention is one of the key aspects of their
influence, in particular in Europe where the end of the Cold War paved the way for a number of
bloody conflicts. A prominent actor, in this respect, has been the Organisation for Security and Co-op-
eration in Europe (OSCE), which "has transformed itself from a bipolar dialogue forum to a multina-
tional structure with semi-autonomous institutions, displaying an extensive operational capacity in
conflict prevention and crisis management."' One institutional manifestation of the fact that the OSCE
adopted this aspect as its strategic priority was the establishment of the post of the High Commissioner
on National Minorities (HCNM).? Its primary task, according to its mandate, is to "provide 'early
warning' and, as appropriate, 'early action', at the earliest possible stage in regard to tensions involving
national minority issues which (...) have the potential to develop into a conflict within the CSCE area,
affecting peace, stability or relations between participating States (...)."* Given that ethnic tensions are
currently the most important cause of violent conflicts in Europe, it is in principle not surprising that
this institution has become one of the two main foci of the OSCE's conflict prevention activities (the
other being the long-term missions). At the same time, the prominent role of the HCNM is the
achievement of the outstanding personality who was called in to fulfil this task.

The first incumbent of the post, the former Dutch Foreign Minister Max van der Stoel, who took office
on 1 January 1993 and left it on 30 June 2001, was viewed by many as a successful choice made by
the participating States. His valuable contribution to the prevention and settlement of a number of con-
flicts in the post-communist states, where nationalising policies in many cases evoked strong resis-
tance on the part of ethnic minorities, is widely recognised by both political actors and researchers.*
Many works on van der Stoel's activities, as well as the OSCE in general, refer to his involvement in
Ukraine as an example of his success. While several authors have investigated the case in some detail,
no systematic study of the political context, substance and (non-)implementation of the High Commis-
sioner's recommendations has so far appeared. The present study seeks to contribute to filling this la-
cuna. This study has been conducted within the framework of a research project, based on a compara-
tive analysis of van der Stoel's involvement in six post-communist states (Estonia, Latvia, Macedonia,
Romania, Slovakia, and Ukraine), and five additional detailed country studies will soon follow. They
will hopefully increase our knowledge of the respective cases, as well as provide a basis for well-in-
formed comparative research.

The structure of the study, largely determined by general theoretical guidelines of the project,’ is as
follows. The first chapter describes the (ethno-)political context of the HCNM's involvement by pre-
senting the strategies of the most important actors. Following Brubaker, the project assumes that these
include the host state, relevant minorities and respective kin states.® I also draw attention to factors that
make these strategies contradictory and unstable. The three following chapters are devoted to three
prominent problems/conflicts that van der Stoel dealt with primarily. Each of them begins with brief
remarks on the expedience of involvement. The chapters proceed by investigating the developments
which determined the changing context of his visible interventions, scrutinising the substance and im-
plications of written recommendations that he presented to the Ukrainian government, and making a
detailed step-by-step analysis of their (non-)implementation. This analysis is followed by concluding
remarks on the main achievements and shortcomings of van der Stoel's contribution to prevent-
ing/overcoming the respective conflicts. The final chapter seeks to analyse the effectiveness of the
High Commissioner's involvement more fully, evaluating its overall influence on the ethno-political

' Cohen 1999, p.1.

2 As is the case in many other works, references in this text will, for the sake of readability, be made interchangeably to
“the HCNM?” and “the High Commissioner”.

3 CSCE Helsinki Document 1992: The Challenges of Change, Section II, Paragraph 3, in: Bloed (Ed.) 1993, p. 716. Until

the end of 1994, the organisation bore the name of the Conference on Security and Co-operation in Europe (CSCE).

On the HCNM as an institution and van der Stoel's ideas and activities, see e.g.: Zaagman 1994; Cohen 1999, Ch. 4.

For a detailed description of the project, see: Zellner 1999.

6 Brubaker 1996, p. 55ff.



situation and democratic transformation in Ukraine. Contrary to previous chapters, featuring an analy-
sis of the involvement-related developments within a domestic Ukrainian context, the concluding
chapter focuses on the HCNM as an external instrument for conflict prevention.

The remarks on principles of transliteration of Ukrainian and Russian words will be longer than usual
references to the Library of Congress system (which I use with minor modifications that are intended
to facilitate readability). The problem with rendering names seems to be more 'ideological' than purely
technical. While basing English denominations of geographical sites in Ukraine on their Ukrainian,
rather than Russian forms, has become imperative for scholarly literature, less clarity is found in the
rendering of personal names. One reason is that the awareness of the ethnic and linguistic variety of
Ukrainian society makes some authors insist on using supposedly original names of persons belonging
to minorities. In my view, there is no correct way of presenting 'proper' names of most Ukrainian citi-
zens in foreign languages. Because of the Soviet and post-Soviet practice of assigning every individual
two forms of the first name (and sometimes even of the surname), in Ukrainian and Russian respec-
tively, most people are accustomed to view such ambivalence as natural, and do not question what
their 'proper’ name is. Although some Russians dislike what they believe to be the distortion of their
names by the state’ (while members of other minorities, in particular, Crimean Tatars, resent its adher-
ing to the Soviet practice of using Russified forms®), it is this ambivalence that makes it nearly
impossible to choose one original form to be transliterated into other languages. Therefore, this study
will proceed from Ukrainian forms, but also mention minority ones (unless these coincide with the
former), in order to both avoid (a perception of) an assimilative bias, and to make names, which are
frequently used in other forms, identifiable to the reader.

Two further remarks on conventions of writing used throughout the text should be made. First, given
the vast number of newspaper articles that are referred to in the notes, I was unable to provide the
reader with as comprehensive references as I would have liked. Therefore, commentaries, interviews
and longer news articles are included in the list of sources, while in the case of short and often anony-
mous reports I refer only to the name of the newspaper, date and page number. The dividing line was
in some cases drawn arbitrarily, with the primary purpose of improving navigation. Second, a distinc-
tion is made in the text between double quotation marks in the case of direct quotations, and single
ones for more loosely used pieces of discourse under consideration.

As implied above, this study was prepared within the framework of the research project on "The ef-
fectiveness of the OSCE minority regime: comparative case studies on implementation of the recom-
mendations of the High Commissioner on National Minorities of the OSCE", dealing with six coun-
tries of the HCNM's salient involvement. The project was sponsored by the German Research Asso-
ciation (Deutsche Forschungsgemeinschaft) and conducted from 1999 to 2001 by the Centre for OSCE
Research (Institute for Peace Research and Security Policy at the University of Hamburg) together
with an international research team, which I was lucky to be part of. I would like to take this opportu-
nity to express my gratitude to both of the above institutions which made the project possible, and to
the team members who made my work therein pleasant. I also appreciate the help from a number of
persons who contributed to my work in various ways. Two dozen officials, politicians and diplomats
in Kyiv and Simferopol, interviewed by myself and/or my colleague Klemens Biischer, patiently an-
swered our questions. Moreover, some of them helped me overcome the usual post-Soviet difficulty of
accessing relevant documents. Natalie Belitser, Taras Kuzio, Roman Solchanyk and Susan Stewart
also provided me with important primary and secondary material. Hamburg-based members of the
project team, Wolfgang Zellner and Randolf Oberschmidt, did their best to support my work on both
methodological and managerial levels. Finally, my special thanks go to Klemens Biischer, who con-
tributed to this study in too many ways to list them all.

Volodymyr Kulyk
Kyiv, May 2002

Alleged “onomastic assimilation” of the Russophone population was one of the complaints of the Russian activists in
Kharkiv in a meeting with van der Stoel in June 2000. Kornilov 2000b.

At the same time, the Tatar leadership's attempts at de-Russifying personal names have so far not resulted in a change
of everyday usage, even inside the group.
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Chapter 1. Introduction: Ethno-political Context of the HCNM’s Involvement

One of the largest European countries, Ukraine re-emerged as an independent state in 1991. Its inde-
pendence followed 70 years of autonomy within the USSR, preceded by more than two centuries of
incorporation into the Russian Empire. The legacies of (semi-)stateless existence and Russian domi-
nation have strongly influenced post-Soviet Ukrainian nation-building, as well as the controversial re-
lationship between the Ukrainian ethnic majority and the largest of minorities, the Russians. The So-
viet nationalities policy has caused two other major problems for the Ukrainian state, which are of
particular importance for this study. These are the return and integration of the Crimean Tatars, who
were deported by the Stalin regime in 1944, and the (re-)establishment of the (national-) territorial
autonomy of Crimea, which was abolished soon after their deportation. Needless to say, the legacy of
the Soviet totalitarian regime has a profound impact on the entire political process of the newly inde-
pendent state, including the way in which it deals with the above-mentioned ethno-political problems.
The (non-)implementation of the HCNM’s recommendations is a good illustration of this impact.

1.1 Some Remarks on the Ukrainian Political System

The idea of Ukrainian independence was first formulated and propagandised in the late-1980s by anti-
regime dissidents, followed by some parts of the official cultural and scientific elite. However, the re-
alisation of this idea only became possible once the ruling elite of the Ukrainian Soviet Socialist Re-
public, the nomenklatura, considered independence profitable for preserving and strengthening its
powers. The result of the compromise between the nomenklatura and the 'democratic’ (i.e. anti-totali-
tarian and moderate nationalist) opposition was an independent state, which was proclaimed by the
parliament of the Ukrainian SSR on 24 August, and was confirmed in a referendum on 1 December
1991.° Although the state had acquired a more or less democratic political framework and public dis-
course, the retained dominance of the former nomenklatura and the struggle for power and property
between its parts impeded any radical transformation of the inherited political and economic institu-
tions. Similar to most former Soviet republics, the office of president was introduced in 1991, with
broad and vaguely defined powers, which predetermined permanent conflict between the legislative
and executive branches. This was all the more harmful for democracy and social stability, because the
judicial branch was weak, and did not enjoy due respect from the other two branches. Nevertheless,
the power shift in 1994 from the first president, Leonid Kravchuk, to the second one, Leonid Kuchma,
was peaceful. Moreover, a new constitution was adopted in 1996, introducing the main elements of
democratic separation of powers and internationally recognised human rights. Though highly evalu-
ated by Western experts, the constitution did not put an end to conflicts between the Verkhovna Rada
(parliament) and the president, even though the Constitutional Court was established to judge, inter
alia, the delimitation of powers and the legality of decisions. One consequence of this power struggle
was that the governments, subordinated both to the parliament and the president, have been weak and
have frequently changed. For ten years, Ukraine has had as many as nine governments. None of them
was formed by political parties, which play a rather marginal role in the political process and carry
extremely low authority amongst the population. Judicial power remains very weak and dependent on
the executive, and the violation of citizens’ constitutional rights and freedoms by the state is everyday
practice. The media has not succeeded in becoming a powerful agent of civil society. Most outlets are
controlled by economic 'clans' or power bodies, and pressure from authorities has considerably in-
creased in the past years."

Furthermore, the preservation of power by the former nomenklatura severely limited the possibilities
for economic market reforms, as the authorities preferred to convert their political influence into capi-
tal by means of income redistribution. Such 'rent-seeking' resulted in an ever-deepening crisis and in a
decrease of the living standard for the majority of the population. Because this impoverishment was
presented in public discourse as the price or a by-product of independence and reforms, a considerable

For a discussion on late Soviet developments in Ukraine, see: Kuzio/Wilson 1994; Wittkowsky 1998; Nahaylo 1999.
! See also: Prizel 1997; Casanova 1998; Ott 2000.



part of the population began to feel distrust towards both. This mood resulted in strong electoral sup-
port to the leftist parties, which were radically opposed to the 'bourgeois' and 'nationalist' orientations.
Their dominance in the Verkhovna Rada made overcoming the economic crisis even more difficult."
The price of weakening their influence by the end of the first decade of independence appeared to be
the dangerous consolidation of a non-democratic regime, as best evidenced by the re-election of Ku-
chma in 1999 and the considerable increase of his control over the parliament. Kuchma’s attempt to
boost presidential powers at the cost of legislative power plunged the country into a constitutional cri-
sis and instigated radical opposition to an increasingly authoritarian power system. Contrary to wide-
spread expectations, the resulting political instability failed to lead to a radical change of the regime or
its political course.'? Therefore, Ukraine's political future will be primarily influenced by power strug-
gles within the regime.

1.2 The Ethno-linguistic Situation on the Eve of Independence.
The Legacy of the Soviet Period

The ethnic composition of Ukrainian society could be considered typical for Central and Eastern
Europe, where different ethnic groups have intermingled for many centuries, creating rather large mi-
norities in the new national states (in their names and dominant perceptions) that emerged after World
War I on the territories of the Austro-Hungarian and Russian Empires. Alongside the Ukrainian ma-
jority of 72,7 per cent of the population of nearly 50 million inhabitants,"® several minorities have been
living more or less compactly on the territory of contemporary Ukraine for centuries. The minorities
currently amounting to more than 100,000 persons each, according to the 1989 census, include the
Moldovans, the Bulgarians, the Hungarians and the Romanians, all of whom mostly live compactly
near the borders of their ethnic homelands. Two other ethnic groups, the Poles and the Jews, were
historically more prominent in Ukraine than those just listed, but their number was drastically reduced
during the twentieth century due to deportation, extermination and emigration. In contrast, the number
of Belarusians, (Volga) Tatars, Armenians and many other ethnic groups of the former USSR consid-
erably increased as the result of migration, which was promoted by the Soviet regime.

Table 1.1. Most populous ethnic groups in Ukraine, according to the 1989 census'*

Group Number Percentage of

total population
Ukrainians 37,419,053 72.7
Russians 11,355,582 22.1
Jews 486,326 0.9
Belarusians 440,045 0.9
Moldovans 324,525 0.6
Bulgarians 233,800 0.5
Poles 219,179 0.4
Hungarians 163,111 0.3
Romanians 134,825 0.3
Greeks 98,594 0.2
Tatars 86,875 0.2

The main consequence of the Soviet policy of 'merging the nations' was, however, as in many other
republics of the USSR, the radically increasing presence of Russians. They first appeared in the east-
ern and southern regions four hundred years ago, but only started moving in large numbers with the
rapid industrialisation of the late nineteenth century. Their percentage of the population of Ukraine in

' See: Wittkowsky 1998; Kuzio (Ed.) 1998.

2 Ott 2000; Solchanyk 2001.

According to the last Soviet census, held in 1989, the Ukrainian SSR has a population of 51.5 million. During the years
since independence, it has steadily been decreasing, and was estimated to be roughly two million inhabitants less in
2001. The first post-Soviet census was held in December 2001, but the results were not published by the time this study
went to print.

4" Yevtukh 1995, p. 70.
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1989 was almost three times as high as in 1926. The absolute number grew even more rapidly,
amounting to 11.4 million inhabitants in 1989. As Ukraine was both one of the most attractive regions
for voluntary migration of Russians and an object of the regime’s effort to strengthen their 'interna-
tionalist' role, Russians are currently present in all parts of the country. However, nearly two thirds of
them live in the eastern and southern regions, where they constitute sizeable minorities of 20 to 45 per
cent. Most big cities are situated in these regions, and the urbanisation rate of Russians, 88.0 per cent
in 1989, is considerably higher than that of Ukrainians."” The policy of ever-increasing Russification,
which as early as the 1930s had destroyed the educational and cultural institutions of Ukraine’s non-
Russian minorities and was since then gradually undermining those of Ukrainians, was quite favour-
able for the Russians. Their educational and cultural demands were met to a higher degree than those
of the titular nation. Not only were there ever more Russian language schools, institutions of higher
education, books, newspapers, TV and radio programmes and movies and theatres in Ukraine, but one
could also consume cultural products from Russia. As a result of the urbanisation rate and cultural
conditions, the Russians in Ukraine had a considerably higher educational level than the Ukrainians,
and hence higher representation in spheres of social prestige.'® Although their identity was somewhat
torn between ethnic and imperial components (as became evident after the disappearance of what they
believed to have been their homeland, the USSR), they were inclined and able to preserve their lan-
guage and culture. The Russians were all the more so at an advantage because they could use their
mother tongue in professional communication and in other spheres of everyday life, including ad-
dresses to the authorities.

Such social and cultural domination is, however, rather typical for imperial nations. The unique legacy
of the Soviet empire in Ukraine and the most peculiar feature of its post-Soviet ethno-political situa-
tion was the large-scale linguistic and cultural Russification of the titular group. This was not limited,
contrary to previous periods, to the upper social strata. The rapid urbanisation of the Ukrainian popu-
lation, a massive influx of Russians into cities and the higher social prestige of the Russian (‘all-Un-
ion') language, including its dominance in the specifically urban spheres of life, made millions of eth-
nic Ukrainians subject to forced Russification. Moreover, given their underdeveloped ethno-national
identity, they were not even willing to preserve their 'backward' language. An ever-increasing part of
them regarded Russian as their mother tongue. The figure in the 1989 census was 12.2 per cent; how-
ever, as later poll data indicate, the real percentage of those who spoke Russian in their everyday life
was much higher, up to one third of ethnic Ukrainians, and therefore half - or even more - of the whole
population.'”” On the eve of independence, more than half of the children in Ukrainian schools and
kindergartens were taught in Russian. In most cities in the eastern and southern parts of the country,
there were almost no schools with instruction in Ukrainian. The language of the titular nation was
rarely spoken in the street, and almost never in the government and public bodies. Many other ethno-
cultural demands of the (Ukrainian-speaking) Ukrainians were not better met. Very few institutions of
higher education continued to teach in Ukrainian, with the exception of the western regions. Almost
no movies were shown in Ukrainian, not even among those that were produced in Ukraine."® As will
be argued below, in some ways this linguistic and cultural subordination of the Ukrainians has not
changed during the years after the declaration of independence.

The dominance of the Russian language was absolute in the Crimean peninsula, which had been trans-
ferred to the Ukrainian SSR from the Russian Federation in 1954. It is the only region in Ukraine
where the ethnically Russian population prevails, and Ukrainians are the largest minority.

S Melvin 1995, pp. 86f; Yevtukh et al. (Eds.) 1996, pp. 103ff; Kuzio/Wilson 1994, p. 30.
16 Yevtukh et al. (Eds.) 1996, pp 109ff; Golovakha et al. 1994, pp. 62f.

7" Arel 1995b, pp. 169f; Wilson 1997, pp. 20ff.

'8 Arel 1995a, pp. 604ff; Prybytkova 1998, pp. 237ff: Solchanyk 2000, pp. 544f.
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Table 2.1. Most populous ethnic groups of Crimea, according to the 1989 census'’

Group Number Percentage of
total popula-
tion
Russians 1,629,542 67.0
Ukrainians 625,919 25.8
Belarusians 50,054 2.1
Crimean Tatars 38,365 1.6
Jews 17,731 0.7
Tatars 10,762 04

The roughly reverse proportion of size of these two groups in Crimea and the whole of Ukraine high-
lights a contrast between the conditions of the respective minorities. The Crimean Ukrainians did not
have one single school, almost no media and no other opportunities to use their language in public. It
is not surprising that the degree of linguistic Russification was the highest in this area. Nearly half of
the Ukrainians declared their mother tongue to be Russian, though once again, the real use of Russian
has been much more extensive. The presence of both groups on the peninsula has increased considera-
bly through migration after the indigenous population, the Crimean Tatars, as well as members of sev-
eral smaller ethnic groups (all labelled as Nazi collaborators), had been deported by the Soviet regime
in 1944, mainly to Central Asia. A year later, Moscow abolished the Crimean autonomous republic.
(The Tatars constituted no more than a quarter of the whole population in the inter-war period, though
some institutions of a 'national' republic existed.) Although rehabilitated in 1967, the Crimean Tatars
were not allowed to return to their homeland until 1988. Some of them managed to settle in Crimea in
spite of this restriction. Since 1988, the number of Crimean Tatars on the peninsula has increased very
sharply, amounting to 260,000 (9.6 per cent there, and 0.5 per cent of Ukraine’s entire population) in
1993. Later, as the returnees experienced severe social problems in Crimea, and resettlement became
financially impossible for the majority of those who were still in the areas of deportation, the migra-
tory flow began to trickle. Roughly half of the Crimean Tatars remain in Central Asia, and migration
may be reinitiated once conditions change.”® Lack of virtually any ethno-cultural institutions in the ar-
eas of deportation resulted in lack of knowledge of Crimean Tatar. This is especially the case among
young people, most of whom are more fluent in Russian. However, their highly developed ethnic
identity has caused an overwhelming majority of the Tatars to declare their mother tongue the tradi-
tional language of their people (93.3 per cent in the 1989 census).”’

Although unique in its ethnic composition and perceived distance from other parts of the country (due
to this ethnic composition and the region's late incorporation into Ukraine), Crimea is by no means the
only region where the particular configuration of genealogical, linguistic, historical and economic
elements coined a specific identity, forming the sense of ethnicity of both Ukrainians and Russians.
Not only is their majority-minority relationship in the West opposite to that of the peninsula, but also
the primary dividing lines are often not ethnic, but rather linguistic or, indeed, regional. Heavily Russi-
fied/Sovietised Ukrainians in the south-eastern industrial region of Donbas are much closer to Rus-
sians of the same region than to Ukrainians in the western nationalist stronghold of Galicia. Similar
differences are to be found between the Russians of the two regions, or even between those of differ-
ent predominantly Russophone parts of the country.” It is these regional differences and intertwined
identities that impede ethnic mobilisation, limit the influence of nationalist organisations and make
ethno-political processes in contemporary Ukraine unlike those in most other countries where the
HCNM has been involved.

9 Yevtukh 1995, p. 72.

2 Wilson 1998, pp. 282-283, 291; The Forced Migration Projects (Ed.) 1996, pp. 11-28.
2L Yevtukh 1995, pp. 79ff.

2 Melvin 1995; Kuzio/Wilson 1994, Ch. 2; Wilson 1997, Ch. 1; Jackson 1998, p. 101.
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1.3 Original Strategies of Main Majority and Minority Actors

It comes as no surprise, in view of the above-described situation, that the Russians did not feel their
ethno-cultural rights endangered. They were, therefore, not as prompt to organise themselves in order
to protect these rights as the Ukrainians or Crimean Tatars, when the Gorbachev perestroika presented
an opportunity for such activities. Moreover, the titular group had various elites which possessed ad-
ministrative and communicative resources for mobilising the masses, as well as the dissident tradition
of national(ist)-democratic thinking and activities, which was directed against totalitarianism and
'merging the nations'. The elites that had been created by the Soviet policy of double institutionalisa-
tion of ethnicity (in the quasi-state territorial formations of the major nations and in the fixed ‘nation-
ality’ of each individual),” were more or less strongly opposed to centralising and Russifying devia-
tions from that policy during the late Soviet decades, which posed a threat to make them dysfunc-
tional. The writers, who were threatened by Russification more than other Ukrainian elites, as early as
1987 demanded that the authorities reinstate the obligatory teaching of the Ukrainian language and lit-
erature in all schools of the republic, regardless of their language of instruction. They also wanted the
authorities to ensure that the number of schools teaching in Ukrainian and Russian correlated with the
respective sizes of these ethnic, not linguistic, groups. To achieve such a radical change of the linguis-
tic profile of education, which included more than half of the Russian-language schools, the authors
proposed to withdraw the right of parents to choose their children’s language of instruction, which had
been granted in 1959. They believed that this right acted as a means of Russification, given the social
dominance and higher prestige of Russian. This was to be just one of the measures aimed at introduc-
ing the Ukrainian language into all public spheres. As a constitutional basis for such measures, a de-
mand was made for Ukrainian to be granted the status of sole official language, or state language as it
was called, in the republic.”* In October 1989, the communist-dominated parliament passed a constitu-
tional amendment on that matter, as well as a special language law, providing for an all-embracing use
of Ukrainian. However, the position of Russian as a "language [of inter-national communication] of
the peoples of the USSR" was retained. This implied bilingualism in a number of practices, as well as
the compulsory learning of the two languages in all schools.”

At the same time, anti-regime dissidents considered the unfavourable conditions of the Ukrainian lan-
guage and culture, as well as all other problems of Ukrainian society, to be caused by the violation of
the constitutional principles of sovereignty and democracy. Therefore, the protection of the national
rights of Ukrainians was to be an element of a radical transformation of society based on those princi-
ples. It did not contradict the linguistic and cultural 'revival' of other ethnic groups, which were also
viewed as victims of Russification.”® In 1989, the anti-totalitarian and ethno-nationalist project was
further developed in the documents of the Ukrainian Popular Movement for Perestroika, Rukh. The
movement united dissidents and members of the official cultural and scientific elite, creating powerful
opposition to the communist regime in Ukraine. Rukh leaders tried to mobilise members of all ethnic
groups under the slogans of democracy and sovereignty of Ukraine. (Initially, they called for sover-
eignty within the framework of the USSR, which was to be transformed into a 'true federation'; in
1990, the movement proclaimed complete independence as its aim, and perestroika was no longer
mentioned in its name.). Accordingly, Rukh presented the future Ukraine as a state where all inhabi-
tants would be ensured, inter alia, their ethno-cultural rights. These rights, however, were to be
granted on the basis of the fixed 'nationality' of each individual. The proposed democratic nation-state
could only be achieved by means of 'de-Russification' of the Ukrainian ethnic majority and non-Rus-
sian minorities. This meant ignoring the cultural rights of those who had been Russified, i.e. the non-
Russian Russophones, a linguistic group amounting to one third of the total population.?’

It is not surprising that such a strategy could not unite the Ukrainian ethnic majority, and failed to mo-
bilise it to assert its rights. While quite acceptable to the mainly Ukrainian-speaking population of the

» Brubaker 1994.

2 Kulyk 1998, pp. 55-64.

2 Law of the Ukrainian Soviet Socialist Republic On languages 1989 (quote from Art. 4, corrected according to the
original). For analyses of the law see: Scheu 1997, pp. 64-80; Arel 1995a, pp. 599f; Solchanyk 2000, pp. 541f.

See a programmatic document of an organisation that was established by the dissidents in summer 1988: Ukrainian
Helsinki Union Declaration of Principles 1988.

Kulyk 1999, pp. 7ff. For programmatic documents of Rukh, see: Sajewych/Sorokowski (Eds.) 1989.
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western regions, the ethno-cultural aspect of the Rukh programme was seen as dangerous by a consid-
erable part of the Russophones. This perception was, to some degree, formed by the regime’s propa-
ganda, which pictured forced 'Ukrainianisation' and even inter-ethnic bloodshed, should the opposition
take power, and prevented the movement from gaining much support in the east and south. Soon,
however, the nomenklatura itself came to propagandise (greater) sovereignty for the Soviet Ukraine, in
order to resist the opposition’s claim to power and, at the same time, to wrest more power from the
Moscow centre. However, it stressed not ethno-cultural revival, but economic prosperity, social stabil-
ity and inter-ethnic accord. In August 1991, the mainstream nomenklatura’s vision of sovereignty,
which was most eloquently represented by the chairman of the Verkhovna Rada, Leonid Kravchuk,
was radicalised to a position of complete independence from the USSR. Accordingly, the authorities
and opposition virtually united their efforts in eliciting the population’s support in the December refer-
endum. Equality of social and political rights of all inhabitants of Ukraine, regardless of their 'nation-
ality', as well as freedom of ethno-cultural expression, became important elements of this propa-
ganda.”® In the parliamentary debates on the citizenship law in October, the granting of citizenship of
the new state to all its residents was considered the only possible option.”’ Moreover, a special
Declaration of Rights of Nationalities of Ukraine was passed by the Verkhovna Rada on 1 November,
promising not only full ethno-cultural rights, but also the functioning of minority languages "on equal
footing with the state language" in territorial units where "a certain nationality lives compactly".

Moreover, it declared the right of all citizens "to freely use the Russian language".”’

Such sovereignty was acceptable to minorities, including the Russians and the Russian-speaking
Ukrainians. Even initially, when the nomenklatura opposed Rukh’s appeal for far-reaching sover-
eignty and ethnic 'revival', its repeated attempts to organise a Russian-speaking 'interfront' were un-
successful. The above-mentioned social structure of the Russian minority made a Baltic scenario of
driving a wedge between indigenous intelligentsia and largely Russian immigrant workers inapplica-
ble. Linguistic and cultural differences between the two main ethnic groups were relatively small, the
percentage of mixed marriages was high, and implementation of the 1989 language law was extremely
moderate, if existent at all, especially in the east and south. As a result, the Russians neither felt them-
selves alien among the Ukrainians, nor considered an independent Ukraine to be a serious threat to
their ethno-linguistic identity.*' This, however, meant that their support for independence was based
on expectations of a language policy, which would enable the preservation of that identity. But above
all, their support was based on hopes for economic prosperity, which soon proved false.

The independence challenge gave the Russians a strong impulse towards self-organisation, which had
first been attempted during the last years of the USSR. In various regions, several societies were cre-
ated to prevent the use of Russians against Ukrainian aspirations, which could have resulted in inter-
ethnic confrontation, and instead to channel their activity into the cultural field.** On the other hand,
initiated by a part of the local elite in the east and south, who tried to play up Russian discontents in
order to ensure their political survival after the banning of the communist party, new interfront-type
organisations emerged in the Donbas. They called for Ukraine’s participation in a new union treaty
between the Soviet republics, and/or the federalisation of Ukraine itself. However, these attempts did
not make Donbasians vote against independence. Later, their disappointment therein led them toward
supportir;3g post-Soviet reintegration, rather than the separation of their region from the rest of
Ukraine.

In Crimea, contrary to the Donbas and other mainly Russian-speaking regions, elites and masses iden-
tified themselves with Ukraine only to a low degree, and hardly shared hopes for its prosperous sover-
eignty. Reluctant to lose their ties with Russia and to experience 'Ukrainianisation', however moderate,
they reacted to Kyiv’s moves towards sovereignty with efforts to avoid eventual secession from the
USSR. At the same time, the local communist leadership, headed by Mykola Bahrov (Nikolai

2 Kulyk 1999, pp. 12ff; Kuzio/Wilson 1994, Chps. 8, 9.

2 Zakon pro hromadianstvo 1991, Art. 2. See also: Casanova 1998, p. 86.

30 Deklaratsiia prav natsional’nostei 1991, art. 3.

31 Golovakha et al. 1994, pp. 64ff.

32 See e.g.: Literaturna Ukraina, 24 October 1991, p. 1; 31 October 1991, p. 2.

3 Kuzio/Wilson 1994, pp. 197f; Bukkvoll 1997, pp. 27f; Wittkowsky 1998, pp. 137f.
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Bagrov), tried to use this 'threat', as well as the one caused by the accelerating return of Crimean
Tatars, to preserve and strengthen their position on the peninsula. In September 1990, soon after the
sovereignty of the Ukrainian SSR within the USSR had been declared, the Crimean oblast (regional)
Soviet called the parliaments of the USSR and Russian Federation to annul the 1945 law that had
changed the peninsula’s status. In November, a week before the Russian-Ukrainian treaty was signed,
committing the two sides to respect each other’s territorial integrity, the Crimean Soviet condemned
the 1954 transfer of the peninsula to Ukraine. In a referendum organised by the Soviet on 20 January
1991, an overwhelming majority of the population supported the restoration of the Crimean
Autonomous Soviet Socialist Republic (ASSR) "as a subject of the USSR and as a party to the Union
Treaty". Though nationalist opposition in Kyiv sharply criticised this move as separatist, Russian
chauvinist and aimed at preserving the Russian ethnic domination in Crimea, the 'sovereign-
communist' leadership of Ukraine, hoping to prevent an escalation of separatism, preferred to grant
more power to the Crimean nomenklatura. In February, the Verkhovna Rada adopted a law restoring
the Crimean ASSR within Ukraine’s borders. In June, it granted Crimea the status of an autonomous
body with a separate constitution.*

However, the declaration of Ukrainian independence and the banning of the communist party in late
August urged the leadership in Simferopol, the capital of the autonomy, to take more radical steps. On
2 September, the Supreme (former oblast) Soviet™ declared Crimean state sovereignty, thus following
a pattern of laying claim to more power, increasingly used since 1988 by the ruling elites in Soviet re-
publics at various levels. At the same time, several organisations with overtly separatist intentions
emerged. The most influential amongst them was the Republican Movement of Crimea (Respublikan-
skoie Dvizhenie Kryma, RDK), headed by the deputy of the peninsular Soviet, Yurii Meshkov, the
most prominent champion of separatism. These organisations began campaigning for a referendum to
annul the 1954 decision, and to transfer Crimea to the Russian Federation. Under their pressure, the
Supreme Soviet met for an emergency session on 22 November, and adopted a Crimean referendum
law that paved the way for a potential vote on secession. In the 1 December Ukrainian-wide referen-
dum, the majority of Crimean participants supported independence (54.2 per cent). However, contrary
to other regions, it was not a majority of the whole electorate. Hence, this was an unfavourable starting
point for securing Ukrainian influence on the peninsula.*

The Ukrainian minority on the peninsula lacked its own organisations and agenda. In fact, many of its
Russified members supported the Russian minority. The only Crimean group which resisted the sepa-
ratist orientation appeared to be the Crimean Tatars. Historical experience of deportation and discrimi-
nation, as well as a long-standing tradition of mass struggle for the right to return to the homeland, al-
lowed them to develop a well-defined agenda and experience in organisation. Having finally pressured
the Gorbachev leadership to lift the prohibition of their settlement in Crimea, they were denied the
restoration of a national-territorial autonomy, as well as material assistance for an organised return.
Moving to the peninsula on their own, the Tatars encountered the local authorities’ countless obstacles
to the acquirement of the right of residence, buying houses (the return of the property they had owned
before the deportation was out of question) and finding employment. It was at this stage that radicali-
sation of the Crimean Tatar movement began. The National Movement of the Crimean Tatars
(Natsional’noie Dvizhenie Krymskikh Tatar, NDKT), which had been established in 1987 by the vet-
erans of protest campaigns of the 1960s, found that its strategy of peaceful protest and loyal petitions
to the authorities was no longer accepted by the frustrated masses. In May 1989, the Organisation of
the Crimean Tatar National Movement (Organizatsiia Krymskotatarskogo Natsional’nogo Dvizheniia,
OKND) was founded. It developed a more radical agenda of "the return of the Crimean Tatar people to

34

= Kuzio/Wilson 1994, pp. 192f; Chronology 1995, pp. xxvf (quote on p. xxvi).

Both the Ukrainian and Crimean parliaments were officially called Rada in Ukrainian and Soviet in Russian, prior to the
adoption of the respective constitutions in 1996 and 1998. However, the name of the latter is rendered in this work as
the Supreme Soviet, rather than Verkhovna Rada, since it was the Russian name which was overwhelmingly used in
Crimea itself, and which was taken as the 'original' one for rendering in foreign languages. Also, using different forms
makes it easier to identify which of the two bodies is meant. The text will, however, switch to the form Rada while
dealing with the period after 1998, when it was officially used in Russian as well (or earlier documents preferring that
form).

3% Kuzio/Wilson 1994, pp. 193f.
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their historic homeland and the restoration of their national statehood", also resorting to more radical
means in its realisation.”’

The main element of its political strategy was the election, by all Crimean Tatars of the USSR, of a
national assembly (Kurultai), which in turn was to elect a standing body (Mejlis) that would act be-
tween the Kurultai sessions. The majority of the Crimean Tatars on the peninsula and a considerable
part of those in areas of deportation took part in the election of the Kurultai. It therefore acquired a
certain legitimacy, at least in the eyes of the Tatars themselves. The Second Kurultai (the numbering
was meant to emphasise continuity with a body that was established in December 1917) convened in
Simferopol in June 1991. It elected the Mejlis as "the highest plenipotentiary representative body of
the Crimean Tatar people". Half of its members belonged to the OKND, and Mustafa Jemilev
(Dzhemilev, Cemiloglu) was elected the first head of the Mejlis. Soon thereafter, the formation of lo-
cal Crimean Tatar self-government bodies, Mejlises, was launched on the peninsula. Committees in
places of deportation were also formed in order to aid people in returning to their homeland.*®

The Kurultai passed the "Declaration of National Sovereignty of the Crimean Tatar People", which re-
vealed its inclination towards a "sovereign national state" in Crimea. It declared the peninsula "the na-
tional territory of the Crimean Tatar people, on which they alone possess the right to self-determina-
tion", thus denying any legitimacy to the Crimean ASSR.” Such an absolutist programme of self-
determination, however, had few chances to be realised. In practical politics, the Mejlis leaders were,
from the very beginning, prepared to act in the spirit of consociational compromise. The draft consti-
tution of the Crimean Republic, drawn up by the Mejlis in December 1991, stipulated a system of 'dual
power', which was intended to balance the interests of the indigenous population (Crimean Tatars as
well as the two tiny groups, Qrymchaq and Qaraim) and citizens of other nationalities. At a local level,
representation of the former would work through the Mejlises, acting on the principle of national-per-
sonal autonomy. At the Crimean regional level, the Mejlis would serve as the upper house of the par-
liament. However, such power-sharing was neither acceptable to the authorities nor to the majority of
the Slavic population (anti-Tatar prejudices of the latter being instigated by the former).*

The 'restoration’ of the Crimean ASSR, initiated by the communist leadership in Simferopol, failed to
take the Tatars’ strivings into account. In fact, it was intended to prevent their realisation. As a result,
the OKND urged a boycott of the January 1991 referendum. When the Ukrainian parliament approved
the establishment of such an autonomy, the Crimean Tatars had ground to believe that Kyiv was no
more willing to solve their problems than Moscow or Simferopol. However, once the same parliament
declared Ukrainian independence, the Tatar leaders unequivocally supported this move, as it was out
of question for them to side with the Crimean Russians’ unionist/separatist orientation. In any case,
most Tatars regarded Moscow responsible for the deportation. On the other hand, the Ukrainian na-
tionalist movement had been supporting their cause since the 1960s. The Mejlis later claimed that only
the Tatars had produced support for Ukrainian independence from the majority of Crimean voters.
Therefore, they hoped that Kyiv would recognise the Mejlis as a legitimate body, pass legislative acts
aimed at securing the rights of the Crimean Tatar people, and promote their return and integration into
Ukrainian society. However, Kyiv was concerned first and foremost with the growth of Russian sepa-
ratism, and preferred not to provoke its further radicalisation by any steps that could be interpreted as
siding with the Tatars."

To summarise, the inherited ethno-linguistic profile of the country made it difficult for the leadership
of independent Ukraine to pursue a policy aimed at the formation of a nation-state. In fact, it made it
difficult to formulate any consistent policy on inter-ethnic matters. The Ukrainian nationalist strategy
of ethnic 'revival' and 'return’ to the linguistic and cultural domination of the titular nation required an
independent state as a precondition of its realisation. However, this strategy was incompatible with the
hope of most Russians to maintain the Soviet ethno-cultural status quo, which was a precondition of

37 Cemiloglu 1995; Wilson 1998, pp. 281ff (quote from the OKND programme on p. 285).
3 Wilson 1998, pp. 286ff; Declaration of National Sovereignty 1991, p. 353 (quote).

3" Declaration of National Sovereignty 1991, p. 353.

0 Wilson 1998, pp. 289f.

1 Ibid., pp. 292ff; Cemiloglu 1995, pp. 104f.
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their acquiescence to independence. Moreover, the Ukrainian ethnic majority, far from being homoge-
neous with regard to its linguistic and cultural identity, was not ready to accept any single strategy of
dealing with the Soviet legacy. While (a part of) the Ukrainophones of the west and centre supported
the agenda of 'revival', the Russophones of the east and south were mostly opposed to its 'de-Russify-
ing' element. They were more inclined to side with the Russians in their desire to maintain the status
quo. Accordingly, Ukrainian ethno-nationalist parties were far from dominating politics on both na-
tional and, with the exception of the west, regional levels. On the other hand, the majority of ethnic
Russians lacked a clear ethno-cultural identity, distinct from the all-union, Ukrainian and regional
ones. This prevented them from developing a persuasive ethno-political agenda, as well as from estab-
lishing strong organisations to ensure that the agenda was implemented. Finally, in Crimea, a region
that is vitally important for Ukrainian independence, the dominant Russians’ strategy of political sepa-
ratism and maintenance of their ethno-cultural domination ran against the Tatars’ policy of striving for
national statehood. Although they were the most homogeneous and organised of the three ethnic
groups, the Crimean Tatars faced the worst chance in realising their agenda. This is because they were
quantitatively the weakest, and lacked a kin-state that would be capable of influencing the Ukrainian
ethno-political situation in their favour.*

1.4 Minority Policies of Independent Ukraine

Ukraine's policy on ethnic matters was both presented by its leadership and recognised by many inter-
national experts as democratic and tolerant.* The incumbent HCNM, although generally reluctant to
give public assessments of the situation in countries of his involvement, reportedly stated during his
first visit to Kyiv in February 1994 that Ukraine’s minority legislation was not only in accordance with
international standards, but also surpassed them in many aspects. Thus, it could be recommended as a
model for many European countries.** However, this policy caused discontent in a considerable part of
the population, and became a major point of political confrontation both at the national level for a
short period of time, when heated controversies took place over the status of the Russian language, and
at the regional level in Crimea, where there was a smouldering Russian-Tatar conflict. To understand
why this occurred, one must analyse the formulation and implementation of the policy with regard to
the two minorities covered by this study, as well as to the Ukrainian majority. As a detailed discussion
seems more expedient in the following chapters, which are devoted to the High Commissioner’s in-
volvement in solving the respective problems, only a general outline of legislative basis of the minor-
ity rights and their practical implementation is provided in this section.

In securing equal social and political rights for all its citizens, the Ukrainian state behaved in complete
accordance with the promises it had made on the eve of the independence referendum. As noted
above, the citizenship law of October 1991 neither applied an ethnic criterion for the then residents of
Ukraine nor for its former residents and their descendants, who were willing to come back. Similarly,
a simplified procedure of acquiring citizenship, which was introduced to returnees by amendments
made in 1993, 1994, 1997 and 2001, did not grant privileges to ethnic Ukrainians. In general, the
amendments did not make reference to ethnic origin (see chapter 3). There was not only no ethnic dis-
crimination in getting employment and education, but representation of minorities was also ensured to
such a degree that their members held prominent positions in all levels of government (up to that of

2 As Turkey hosts a large Crimean Tatar diaspora (much larger than the Tatar community in the homeland), it has

displayed special interest in the fate of the Crimean Tatar people in Ukraine, both by rendering them financial and
cultural support, as well as by raising the problem of securing their rights in bilateral relations with Kyiv. That
influence, however, only became visible during the last years and was not comparable with that of Russia's (see section
1.5).

For expert appraisal, see e.g.: Drohobycky 1995b; Stent 1994. For more critical views, see: Arel 1995; Wilson 1997,
Stepanenko 2000.

Holos Ukrainy, 18 February 1994, p. 2. No direct quotation was given in the reports on the visit. One can, therefore, not
exclude that the statement was somewhat distorted, not an unusual practice for the HCNM’s involvement in Ukraine
(cf. below). In his first letter to the Ukrainian government, issued in May that year, van der Stoel expressed a more
moderate appraisal, stating that "the Ukrainian legislation concerning minority questions complies, in general, fully
with the international obligations Ukraine has entered into". Letter by van der Stoel to Zlenko, 15 May 1994, p. 785.
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prime minister), and were present in parliament and most regional and local councils.*> Even though
no quota system was applied, the percentage of minority deputies was, in many cases, higher than their
group’s share in the whole population. In this regard, minorities living compactly were in a privileged
position, while those predominantly dispersed often appeared to be considerably under-represented.*
The post-Soviet constitution of Ukraine, which came into force in June 1996, declared the sovereign
power of "the Ukrainian [P]eople - citizens of Ukraine of all nationalities", and forbade any privileges
or restrictions on the basis, inter alia, of race, ethnic origin, religion or language®’ (inadmissibility
thereof was, by then, provided for by a number of relevant legislative acts).

The state’s attitude towards linguistic and cultural rights of the minorities was no less favourable. The
law on national minorities, adopted in June 1992, provided a broad palette of rights, which applied not
only to citizens belonging to non-Ukrainian ethnic groups (determining his/her own 'nationality’ was
one of those rights), but also to minorities as collective entities. The law confirmed the main provi-
sions of the pre-referendum Declaration of Rights of Nationalities with regard to the right for national-
cultural autonomy. It included "the [use of, and instruction in, or] learning of, their native languages in
state educational establishments or at national-cultural societies", as well as other activities aimed at
meeting the minorities’ ethno-cultural demands. Moreover, budget allocations for such activities were
envisaged.*® Although ethnic territorial units were not stipulated as a possible way of implementing
the rights of minorities, as this was considered dangerous for the state’s integrity,” the law provided
for the use of minority languages along with the state language, in places where a minority group con-
stituted a majority.” Cultural rights of the minorities, including establishing their own media, publish-
ing, educational and cultural institutions, were further secured in the framework law on culture,
adopted in February 1992.°' Finally, the Constitution declared the state’s commitment to guarantee
"free development, use and protection" of Russian and other minority languages, as well as to promote
"development of the ethnic, cultural, linguistic and religious identity of all indigenous peoples and na-
tional minorities of Ukraine". Moreover, it forbade narrowing the scope of earlier granted rights and
liberties by means of adopting new laws or amending existing ones. It thus provided for the preserva-
tion of current minority rights in the future.”

According to the Constitution, international documents ratified by the Ukrainian parliament are a part
of national legislation. Ukraine is party to a number of international documents regarding minority
rights, including all major UN pacts and conventions. The Ukrainian SSR has been a member of the
United Nations since 1945, and ratified these acts during the Soviet era. Ukraine is also party to OSCE
documents on the human dimension, having been admitted to the then CSCE in January 1992. In Sep-
tember 1995, on the eve of its admittance to the Council of Europe (CoE), Ukraine signed the Frame-
work Convention for the Protection of National Minorities, which was ratified in December 1997.%
Kyiv also committed to sign and ratify the CoE European Charter for Regional or Minority Lan-
guages. This was signed in May 1996, but has so far not come into force because of controversy over
the level of commitment to be taken by the state with regard to minorities (see section 4.4). Although
Ukraine is not a full member of the Commonwealth of Independent States (CIS),* it also signed the
CIS’s two major documents regarding minority matters. The Agreement on Issues Related to the

# Juska (1999) argues that Ukraine is unique among the post-Soviet states in that it has developed a consociationalist

ethno-political arrangement, albeit in a surrogate state-corporatist form.
% Yevtukh 1997, pp. 41f; Stepanenko 2000, pp. 225f.
47 Constitution of Ukraine 1996, preamble (quote corrected according to the original), Art. 24.
4 Law On National Minorities 1992, Arts. 11, 6 (quote corrected according to the original), 16. See also: Scheu, 1997,
Ch. 3.
Similarly, the state sought to avoid political mobilisation of ethnic groups by legislatively impeding the formation of
ethnically-based parties. Janmaat 2000, p. 66.
The minorities law, however, somewhat limited the possibilities for using non-titular languages, in comparison with the
language law of 1989 (see Ch. 4).
31 Zakon pro kul’turu 1992, Art. 8.
2 Constitution of Ukraine 1996, Arts. 10 (quote), 11 (quote), 22. Also, the Constitution repeated the provision of the law
on national minorities regarding educational rights (Art. 53).
In 1999, the government submitted its first report on the convention’s implementation (The report 1999), while a
Crimean Tatar NGO submitted an alternative critical account (Parallel Report 1999).
Ukraine was one of the founding states of the CIS in December 1991. However, in January 1993, it refused to sign the
organisation’s charter, and was considered its associate member. While avoiding integration into crucial structures of
the CIS (first of all, those intended to be supranational ones), Kyiv accepted a number of less 'dangerous' agreements,
mostly on economic and humanitarian issues. Bukkvoll 1997, pp. 63ff; Solchanyk 1998, pp. 28f.
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Restoration of Rights of Deported Persons, National Minorities and Peoples, signed in October 1992
in Bishkek, envisaged co-operation between the parties on the repatriation of deportees.”® As Ukraine
was interested in implementing the agreement, enabling it to share its heavy financial burden, it rati-
fied the document in December 1993. However, Kyiv failed to make other states ratify or implement it
(see chapter 3). In contrast, the Convention on Ensuring the Rights of Persons Belonging to National
Minorities of October 1994, which Ukraine signed with reserve, was not ratified by the Verkhovna
Rada.” Finally, the mutual protection of respective minorities” rights has been stipulated in Ukraine’s
basic treaties with several states, including Russia, as a major aspect of bilateral co-operation.’’

In order to promote the implementation of the declared rights of minorities, standing committees on
inter-ethnic relations were established in the Verkhovna Rada and in representative bodies at all levels.
When elected to one of these bodies, minority members often choose to join such a committee in order
to be able to lobby for their groups more effectively, thus preventing the committees from taking a na-
tionalising stance. In 1998, the parliament established an office for the Commissioner on Human
Rights (ombudsman), but the incumbent commissioner did not seem to pay much attention to ethnic
problems. Within the executive, the State Committee on the Matters of Nationalities and Migration
was formed and put in charge of the co-ordination of various ministries’ efforts aimed at meeting the
demands of minorities. Its tasks also included the elaboration of draft legislative and normative acts, as
well as monitoring the implementation of valid ones. In early 2000, the committee was reduced to a
department within the ministry of justice but then was restored as a separate structural unit within the
government two years later. The law on national minorities also provided for establishing a council of
minority associations’ representatives to act as an advisory body under the state committee. The coun-
cil serves as a channel of communication between the government and minority associations, as well
as to co-ordinate their activities. Additionally, several intergovernmental bodies were established in
accordance with the above-mentioned bilateral treaties.™

The implementation itself was, to a considerable degree, hindered by the severe economic crisis in
Ukraine, which resulted in insufficient funding on part of the state and minority members themselves.
Moreover, Bureaucratic obstacles to the realisation of minority initiatives were not an exception. It
should be noted, however, that these two factors also influenced the implementation of measures
aimed at the ethno-cultural 'revival' of Ukrainians. To a certain degree, the central authorities favoured
the titular nation, the local ones the respective dominant ethnic and linguistic groups. Nevertheless, the
cultural life of many ethnic groups has expanded significantly, transforming the titular-Russian di-
chotomy of the six last Soviet decades back to the diversity of the 1920s or the independent Ukrainian
state of 1917-1920, whose liberal traditions in dealing with minorities the post-Soviet leadership tried
to revive.”’ Many groups have organised cultural associations, held state-supported conferences and
festivals, and published newspapers and books. A specialised state publishing house issued hundreds
of book titles in more than 20 minority languages. Television and radio programmes were introduced
in several languages on the national level, as well as in regions with compact minority settlements. In
addition to full-time state-supported schools with Russian, Romanian, Hungarian and Polish languages
of instruction, which were mostly inherited from the Soviet period, schools teaching, either fully or
partially, in Crimean Tatar, Hebrew, Slovak and Bulgarian have appeared. The above-mentioned lan-
guages, as well as other minority languages, are taught as subjects, and a large number of Sunday
schools have been established. Furthermore, various religious confessions have held church services in
minority languages. Many local religious communities, where membership consisted mostly of mi-
norities, were given back the church buildings that had been confiscated by the Soviet regime, and a
number of priests were invited from respective kin-states. The Ukrainian authorities have not
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prevented minority members from pursuing contacts with their ethnic homelands (the law on
minorities specifically sets out this right).*

The Russians continued to enjoy the scope of ethno-cultural rights beyond any minority standards. Far
from being the most successful among the minorities in self-organisation and grass-root activities, they
had their cultural demands met by the state. Their demands were also, due to the size of the group, met
by the market sectors of both Ukraine and Russia. As far as language is concerned, the Russian mi-
nority was clearly in a privileged position. On the one hand, the language law provided for continued
use of Russian in a number of fields. On the other, the implementation of the law’s 'Ukrainianisation’
provisions remained limited, and knowledge of Ukrainian was not made a criterion for obtaining and
retaining jobs in the public sector. The Russians could hence use their language both as employees and
customers. The national share of school children in Russian-language classes remained much higher
than the percentage of the group in the whole population. Russian was also widely used in institutions
of higher education.®’ In the predominantly Russophone regions it, in effect, remained the sole public
language. As will be argued below, the domination of the Russian language in some fields has even
increased during the years of independence.

At the same time, both legislation on ethnic and linguistic matters and practices of implementation in
some perceptible spheres, such as education, were aimed at demoting the largest of minorities to the
level of the others and at 'de-Russifying' the Russophone citizens of other ethnic origin. Actually, such
an orientation was inherent in constitutional and legislative provisions on the state’s obligations with
regard to the minority cultures and languages, as they failed to stipulate any special linguistic or cul-
tural role for Russians, or to recognise any rights of (persons belonging to) linguistic - as distinct from
ethnic - groups. It comes as no surprise that many Russophones perceived it as discrimination in the
making and, therefore, a violation by the Ukrainian leadership of their pre-referendum promises. Ac-
tivists of Russian organisations expressed disagreement with applying the term 'minority’ to their
group, claiming to the recognition of its autochthonous nature. The disagreement was given a political
manifestation in the form of a demand for special status for the Russian language (an official one, as it
was called). This demand was most popular, paradoxically enough, in the eastern and southern re-
gions, where cultural rights of Russophone citizens were in no case infringed upon. Supported by local
elites, who tried to wrest more power from Kyiv, it soon developed into a cornerstone of unequivocal
opposition of those regions to the 'nationalist' policies of the central government. In 1994, this became
a major political problem for Ukraine, resulting, in particular, in the HCNM’s involvement. During the
following years, a correction of Kyiv’s policy helped dissipate the fears of 'forcible Ukrainianisation',
and the deepening economic crisis averted the citizens’ attention from linguistic matters. However, the
problem of finding a compromise between overcoming legacies of Russification and ensuring the hu-
man rights of the Russian-speaking population was not solved (see chapter 4).

While Ukraine’s regional diversity made it nearly impossible to implement nationality and language
policies uniformly, the situation in Crimea stood in a sharp contrast to the rest of the country. This was
pre-determined not only by the peninsula’s peculiar ethnic profile and Soviet tradition of unrestricted
monopoly of the Russian language in public life, but also by a specific (ethno-)political context, only
to a limited degree influenced by the Ukrainian-wide framework. The autonomy provided the Crimean
authorities with significant latitude in a number of fields (in particular, humanitarian ones), which
Kyiv was cautious to infringe upon as it might instigate a separatist orientation. On the other hand,
weakness of the central state and lack of rule of law virtually precluded implementation of the
Ukrainian legislative norms and administrative priorities on the peninsula during a major part of the
period under consideration. As a result, not only was the status or role of Russian not demoted, but
ethno-cultural demands of the Ukrainian/Ukrainophone population were also met to a no higher de-
gree than they were during the Soviet decades. Moreover, the state language of Ukraine, although de-
clared one of the three state languages of the Crimean autonomy (along with Russian and Crimean
Tatar, the former being the only one granted an additional status of an official language), was not at all
introduced for official or public use. Even the power bodies’ correspondence with Kyiv was in
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Russian, and the Ukrainian media was largely blocked. The most perceptible peculiarity of the ethno-
political situation in the region was, however, the massive influx and troublesome integration of the
formerly deported population, as well as the struggle of the Crimean Tatars to assert their rights as the
indigenous people. Otherwise, the peninsula for a long time remained, in a sense, a part of the
USSR/Russia, given the cultural orientations, informative ties and Moscow’s influence on the Crimean
elites and masses.

1.5 The Russian Federation’s Policy towards Ukraine and its Russians

Since the Crimean Tatars have no ethnic homeland outside Ukraine, the Russian Federation (RF) is the
only kin state relevant to this study. Its presence on the Ukrainian ethno-political scene is not limited,
however, to the role of the largest minority’s kin state. More important is Moscow's role as the former
imperial metropolis. Centuries of coexistence in the common state and Moscow’s policy, intended to
strip Ukrainians of their distinctive features, has led most Russians, and also many Ukrainians them-
selves, to see Ukrainians as an inseparable part of the Russian people. Soviet institutionalisation of
ethnicity has failed to eliminate this perception. At the same time, for the Ukrainian nationalists and,
to a degree, for the post-imperial Ukrainian state, the former imperial centre has become "their pri-
mary source of negative identity": "Ukraine is that which Russia is not".®” It was in this capacity that
Russia threw many obstacles in the way of Ukrainian state- and nation-building, including those hin-
dering integration of ethnic Russians into Ukrainian society and the implementation of their linguistic
and cultural rights.

Actually, as an initiator of a radical re-distribution of powers between the Moscow centre and the Un-
ion republics, in favour of the latter, the leadership of the Russian Federation, headed by President Bo-
ris Yeltsin, promoted the realisation of sovereignty projects by other republics. However, the sover-
eignty desired by Russian 'democrats' by no means presupposed the other republics’ separation from
the USSR. This primarily concerned Ukraine, given the crucial importance of 'Slavic unity' and 'Kyiv
roots' for the propagandised 'revival of Russian statehood.” After the Ukrainian population
overwhelmingly supported independence, Yeltsin was prompt to recognise the new state and sign the
Belavezhskaia Pushcha agreement, putting an end to the existence of the USSR. However, these
moves were aimed at creating a modified union, which Ukraine would be willing to join. In the CIS,
Russia at first attempted to preserve some essential features of a state (e.g. united armed forces). Even
when this attempt failed, mostly due to Ukraine’s flat rejection, the Russian leadership was neverthe-
less reluctant to treat other former Soviet republics as 'normal' foreign states, and in particular, to rec-
ognise borders with them as inter-state ones. In this reluctance, striving for the preservation of some
control over the 'brother republics' was combined with concern for compatriots living there. In other
words, the Russian elites were not ready to 'contract' their perception of Russia to the RF territory. In-
stead, they sought to preserve (or re-establish) some kind of a political and cultural unity in the post-
Soviet space. Since there was a considerable gap between their aspirations and the resources available,
these aspirations mainly manifested themselves in rather aggressive rhetoric. This rhetoric was in-
tended not only to prevent new independent states from discriminating against the ethnic Russian
population and to reassure this population of Moscow’s concern, but also (or even primarily) to evoke
popular support at home. However, the reform-oriented executive, in the first years after Gorbachev’s
demise, preferred to focus on the consolidation of its power in the inherited territory, and on estab-
lishing good relations with the West, which firmly insisted on the inviolability of the post-Soviet bor-
ders. Moreover, one of its priorities regarding the three largest successor states (Ukraine, Belarus, and
Kazakhstan) was to ensure that they give up former Soviet nuclear arms that were deployed on their
territories. This priority was pursued in more or less concerted efforts between Russia and the West, as
exemplified by the Trilateral Agreement on Ukraine’s strategic nuclear disarmament, concluded by
Kyiv, Moscow and Washington in January 1994. In contrast, the much more conservative legislature
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asserted its opposition to Yeltsin by stressing Russia’s interests in the 'near abroad', and declaring its
own resolution to gain back what he had allegedly lost.**

With regard to Ukraine, Crimea was the most important point in both a geopolitical and ethno-nation-
alist sense. Furthermore, the region’s population had the most reserved attitude towards Ukrainian in-
dependence, and there were even some legal grounds (although very dubious) for Moscow’s territorial
claims. As early as January 1992, the Russian Supreme Soviet questioned the 1954 transfer decisions
and, with that, Ukraine’s current jurisdiction over the peninsula. At the same time, the lawmakers re-
buffed Kyiv’s claims to the Black Sea Fleet, based on it being situated on Ukrainian territory, which
was the common principle for successor states inheriting former Soviet property. Many influential
Russian politicians deemed it necessary to maintain the fleet, which was viewed as a strategic instru-
ment for control over Crimea, and the Black Sea region in general, and as a symbol of the historical
continuity of Russia as a great power. Yeltsin, although he did not support the parliament’s overt claim
to the whole of Crimea, presented himself as a resolute defender of Russian military presence in Se-
vastopol, where the fleet's main headquarters was located, and which had traditionally been labelled
'city of the Russian glory'.”” Militant statements from many Russian politicians visiting the peninsula
instigated Crimean separatism. Its proponents believed that Moscow would support it by all possible
means. In particular, this seemed to be a stimulating factor behind the Crimean parliament’s decision
to react to Kyiv’s refusal to grant substantial powers to the autonomy by proclaiming its independence
in May 1992 (see section 2.1). While the governments of the two states engaged in a long and painful
process over the fleet division, the Russian parliament continued to revise the 1954 decisions, taking a
number of provocative steps. These culminated in the notorious resolution of July 1993, which de-
clared a 'Russian federal status' for Sevastopol. Although the Russian executive immediately re-
nounced the move, the international community, including the United States and the UN Security
Council, publicly criticised Moscow for violating internationally accepted norms.®® The Supreme So-
viet was disbanded by Yeltsin in September 1993, but the new parliament, the State Duma, was no less
inclined to manifest its concern for the great powers’ interests in general, and Crimea’s fate in par-
ticular. Thus, in 1995, it tried to prevent Kyiv from taking radical measures with regard to peninsular
separatism by issuing statements warning that this could jeopardise the signing and ratification of a
long-awaited friendship treaty between the two states. Although the executive initially argued that the
Crimean problem was an internal matter of Ukraine, in the end, Yeltsin supported this warning.®’

A more pronounced nationalist orientation in Russian foreign policy, which became visible after the
parliamentary elections of December 1993, was reflected, in particular, in the radically increased in-
volvement in matters of the 'near abroad'. Moscow tried to establish its domination throughout the ter-
ritory of the former USSR by forcing most of the states to more or less perceptible concessions, and by
activating the integration process within the CIS.*® The concern for 'compatriots abroad' could be used
both as a good pretext for seeking regional hegemony and as an effective instrument for answer-
ing/arousing nationalist sentiments at home. In January 1994, Foreign Minister Andrei Kozyrev de-
clared that the protection of the rights of compatriots in the post-Soviet states was "the main strategic
task of Russia’s foreign policy".” At first, Moscow tried to fulfil this task by means of realising the
idea of dual citizenship that was put forward in 1993. It was to act as a means of obtaining a 'civilised'
ground, defined in civic rather than ethnic terms, for protecting the rights of the ethnic Rus-
sian/Russophone population in the 'near abroad', as well as to curb the flow of migrants to Russia,
since the government lacked money for their resettlement and social adaptation. However, the Yeltsin
administration failed to get a provision on dual citizenship included in its basic treaties with the three
states that hosted the largest amounts of Russians, Ukraine, Kazakhstan and Belarus. Moscow did
make it much easier to acquire Russian citizenship for those former citizens of the USSR who were
moving to the RF by broadening the categories of individuals who could automatically become citi-
zens. However, it was forced to deny the same rights to those who preferred to stay 'abroad', in view of
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strong opposition by many successor states, Ukraine in particular. It soon became apparent that very
few Russians wanted the kin state’s citizenship at the price of losing that of their state of residence.”

Thus, Moscow had to be content with supporting the Russian-speaking population in the countries of
the CIS and the Baltics only in their capacity of being 'compatriots living abroad'. Endorsed by the ex-
ecutive in 1994, this concept embraced citizens of the RF, former Soviet citizens who had not acquired
citizenship of their host states and those citizens of other states who wished to maintain cultural and
other ties with their ethnic homeland in Russia. A governmental programme, adopted in August that
year, defined the strategic line of Russia’s policy towards the 'compatriots' as promoting their volun-
tary integration into host societies, and, at the same time, the preservation of their distinctive culture.
The document suggested that Moscow use international human rights instruments and, in extreme
cases, economic pressure to defend them. The programme’s authors avoided indicating that it had been
designed for ethnic Russians only. The linguistic oxymoron, etnicheskiie rossiiane, was used instead
to refer to members of all nationalities whose ethnic homelands lay in the territory of Russia. How-
ever, most of the measures envisaged in the programme and consequent documents of state agencies
were aimed at supporting Russian language and culture, not only as those of the RF’s largest ethnic
group, but also as a cohesive means of (post-)Soviet civilisation. Indeed, many paragraphs were ad-
dressed to the demands of the Russian-speaking rather than the ethnic Russian population.”" In 1999,
based on7 2the above programme, a law on Russia’s policy with regard to the 'compatriots abroad' was
adopted.

At the same time, Russia tried to solve the problem of its diasporas in the 'near abroad' within the
framework of the CIS, seeking to make the defence of human and minority rights one of its major
policy directions. Since Moscow’s partners often perceived its efforts as an attempt to acquire addi-
tional means of intervening in their domestic affairs, documents that were signed addressed the prob-
lems of individual rather than group rights. The Convention on Securing the Rights of Persons Be-
longing to National Minorities (October 1994), as well as the Convention on Human Rights and Fun-
damental Freedoms (May 1995), stipulated that the CIS states were obliged to respect the right of mi-
nority members to express, maintain and develop their distinctive ethnic, linguistic and religious cul-
tures. On the one hand, such documents favoured Russophones, allowing them to maintain the privi-
leged position of their culture that they had inherited from the Soviet period, discouraging (potentially)
nationalising states from 'de-Russification' policies. Aimed at resisting forcible assimilation, their pro-
visions promoted the preservation of huge Russian diasporas, and, therefore, of Russia’s long-lasting
presence in the mear abroad'. On the other hand, these documents provided almost no legal ground for
governments to support ethnically related minority communities in other countries.” In any case, all
these acts remained declarations only.

Not surprisingly, many Russian political actors considered such a moderate approach harmful to the
interests of both Russia and its diasporas. Opposition was vocal mostly in the Duma, where some fac-
tions sought to make the defence of the rights of 'compatriots' abroad an instrument for gaining more
political influence within Russia. The lawmakers’ pressure urged the government to make militant
statements, such as Kozyrev’s sensational argument of April 1995 that "there may be cases when it
would be necessary to use military force in order to protect our citizens and compatriots abroad"”*. The
government was also pressured to take a tougher position in negotiations with the post-Soviet states.
However, on the one hand, the Kremlin never dared to overtly intervene in the internal matters of suc-
cessor states, which would mean violating its international obligations. On the other hand, it preferred
to support Russia’s economic and military interests rather than the rights of its 'compatriots'. Thus,
when in 1997 an agreement was reached with Kyiv on the Black Sea Fleet issue, Moscow chose to
sign the long-postponed friendship treaty even though it neither contained provisions on dual citizen-
ship nor on the status of the Russian language in Ukraine. Moreover, the treaty stipulated, among other
provisions on protecting the minorities’ rights, that the two states would "encourage the creation of
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equal opportunities and conditions for learning the Ukrainian language in the Russian Federation and
the Russian language in Ukraine"”. It thus gave Kyiv grounds to neglect complaints of the Russo-
phones, and ignore criticism from their defenders in Moscow regarding the Ukrainian state’s national-
ising practices, for Ukrainians in the RF had much more limited educational opportunities to preserve
their distinctive ethno-cultural identity. This provision was criticised by nationalist deputies in the
Duma, as well as by radical Russophone representatives in the Verkhovna Rada, but the majority pre-
ferred to ratify it as a legal basis of bilateral relations and/or a symbol of friendship between the two
peoples. In the upper house of the Russian parliament, the treaty met with strong opposition, but was
finally ratified in February 1999 with characteristic reservation: The treaty would only come into force
once the Ukrainian lawmakers approved the fleet agreements, which the latter did a month later.”

That did not mean, however, that Russia had given up its plans or stopped issuing statements, which
Ukraine was inclined to understand as intervention in its domestic affairs. When Vladimir Putin as-
sumed the presidential post in January 2000, Moscow began to actively promote elevating the status of
Russian to an official one in other post-Soviet states, or within the CIS framework. This was seen as a
primary means of protecting the rights of 'compatriots'. While seeking to enhance the role of Russian
as an anchoring mechanism within its own country and even beyond its borders, the Russian authori-
ties criticised similar moves by other successor states with regard to their titular languages, qualifying
those moves as violating the rights of the Russophone citizens to preserve their identity. As far as
Ukraine is concerned, the language of preference was held to be the primary indicator of identity, thus
enabling Moscow, as one author posed it, "to redefine a majority of Ukrainians as the 'Russian-speak-
ing population™.”” A new foreign policy concept, aimed at Russia’s reappearing as a great power,
which was signed in July 2000, included the protection of 'compatriots' as an important dimension. Its
presentation by the Russian ambassador in Kyiv was accompanied by the accusation that the Ukrain-
ian authorities encouraged Russophobic actions of radical nationalists, which evoked a resolute protest
of the Ukrainian foreign ministry.”® Soon, however, as Moscow took advantage of the Ukrainian
leadership’s political vulnerability to wrest another batch of (mostly economic) concessions, the same
ambassador was prompt to assert that the situation of the Russian language in Ukraine had improved

markedly, and that it was no longer in an "oppressed state".”

To sum up, Russia’s presence on the Ukrainian ethno-political scene has neither contributed to a com-
promise between the main actors on that scene, nor to ensuring the Russian/Russophone population’s
rights. The Russian policy-makers saw the defence of 'compatriots' as an instrument, not a goal, of
Moscow’s domination in the post-Soviet space, and/or as a card in the internal political game. Hence,
the problem was mostly presented as solvable only in the context of the reintegration of (a part of) that
space. It thus detracted efforts from the promotion of Russians’ civic rights and ethno-cultural activity
in their host states, as well as sent false and harmful signals to the diasporas and the states. Militant
statements and promising decrees, emanating from Moscow, evoked hopes of restitution in the former
imperial people, and/or instigated them to separatist actions. This impeded their integration into host
societies and their adaptation to local culture. This destabilising role was most visible in Crimea,
where it took a rather long time for masses and elites to come to terms with the post-Soviet geopoliti-
cal reality and to start seeking a solution for their social and cultural problems within the Ukrainian
context. However, also for Russophone residents of other regions, Moscow’s failure to draw the line
between preserving their ethno-cultural identity and maintaining the exceptional scope of linguistic
and cultural rights contributed significantly to their perception of Kyiv’s policy as discriminatory. On
the other hand, support of Russophone separatism by influential actors in Russia urged Ukrainian pol-
icy-makers to perceive it as a serious danger for territorial integrity and political stability, evoking
prejudiced and combative reactions on their part. Also, Moscow’s 'imperial' stance instigated Kyiv’s
'anti-imperial' attitude that challenged the civic, rather than the ethnic, nature of the Ukrainian state.
This exacerbated the Ukrainian Russians’ psychological discomfort and provoked violation of their
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cultural rights.** Finally, lack of capital in the budget, poor co-ordination of activities of various state
agencies and widespread corruption among officials further limited Russia’s support for diaspora or-
ganisations. It is no wonder that many Russian activists in Ukraine denounced Moscow’s erroneous
priorities in dealing with compatriots and indifference towards their needs.®

1.6  General Description of the HCNM's Involvement

The international community is another major actor influencing the Ukrainian ethno-political situation.
Many international organisations, including the United Nations, the OSCE, and the Council of Europe,
have contributed to protecting the rights of persons belonging to Ukraine’s ethnic minorities. One
could add the CIS to this list, but its role was somewhat different, as mentioned above, for Russia tried
to use it as an instrument of domination throughout the territory of the former USSR. Some influence
has been exerted by separate states, primarily the kin-states of major minorities living in Ukraine, as
well as several other states that consider the world-wide promotion of human and minority rights one
of their political priorities. In contrast, two other important international actors, the EU and NATO,
whose pressure significantly contributed to settling ethno-political conflicts in several post-communist
states seeking admission to these organisations, mostly focused their dealings with Ukraine on eco-
nomic, military and democratisation fields, where their interests were more directly engaged and
where Kyiv’s records more at odds with Western standards.*

As for the minorities covered by this study, the international community has first of all been concerned
with the problems of the Crimean autonomy, including securing the ethno-cultural rights of Russians,
as well as the integration of the Tatars into Ukrainian/Crimean society. The United Nations Develop-
ment Programme (UNDP), in collaboration with several other international organisations and donor
countries, established a special Crimea Integration and Development Programme in 1995. This mostly
deals with the social problems (issues such as housing, medical care, schooling, and employment) of
returnees.® Since 1996, the office of the United Nations High Commissioner for Refugees (UNHCR)
has played an active role in solving the problems of the Crimean Tatars and other former deportees.
The International Organisation for Migration (IOM) is another agency, which was involved in solving
these problems. The Council of Europe, in addition to promoting overall democratisation of Ukrainian
legislation and practices, in particular by urging Kyiv to ratify and implement the two above-men-
tioned documents on ethno-linguistic matters, raised the problem of Crimean Tatars’ political rights
(see chapter 3). The most long-lasting and all-embracing involvement, however, has been that of the
OSCE, represented, as far as ethno-political problems are concerned, by its High Commissioner on
National Minorities and a long-term mission. The Mission worked from November 1994 to April
1999, after which it was transformed into the Office of the OSCE Project Co-ordinator.*

Ukraine was not amongst the first countries which Max van der Stoel visited after assuming the post
of HCNM in January 1993. In Latvia, Estonia, Slovakia, Romania and Macedonia, violation of their
respective largest minorities’ rights seemed to be more evident, and conflicts between nationalising
states and those minorities, as well as their kin states, more imminent. Towards the end of the year,
however, the mainly Russian-speaking regions’ discontent with Kyiv’s policies developed into oppo-
sition to the central authorities, and the Crimean separatists increasingly challenged Ukrainian juris-
diction over the peninsula. As a result, the High Commissioner came to feel it was expedient to inter-
vene. In the case of Crimea, tensions involving ethnic minorities were developing into a conflict be-
tween the central government and a minority region’s authorities, as well as between the latter and an-
other minority. The irredentist inclinations of many policy-makers of their respective kin-state, and its
military presence in that region (the Black Sea Fleet was at the time far from having been divided),
also pointed to the risk of confrontation between the two states. Moreover, as one of his advisors sug-
gests, the HCNM’s initial contacts with the Ukrainian authorities, in autumn 1993, were prompted by
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an open letter from the Ukrainian Foreign Minister Anatoly Zlenko to all CSCE participating states,
which was issued on 14 July, immediately after the Russian Duma’s above-mentioned claim to Se-
vastopol.* In February 1994, van der Stoel visited Kyiv for the first time. During his second visit, in
May of that year, he also held meetings in Donetsk and Simferopol. A team of experts on constitu-
tional and economic matters soon followed his entrance on the Ukrainian ethno-political scene. The
CSCE Committee of Senior Officials (CSO) decided on 15 June to send the team to Ukraine in accor-
dance with the High Commissioner’s recommendation. Besides, the impressions he gained must have
been an important factor behind the initiative of the Chairman-in-Office to establish a long-standing
mission of the CSCE in Ukraine. The same meeting of the CSO approved the initiative, by then agreed
upon with the Ukrainian government. Both teams were to help, inter alia, the HCNM in his conflict-
preventing activity, each in its own way. The experts, appointed on 1 August 1994, visited Ukraine
three times over the next five months, and presented van der Stoel with reports on their findings. The
Mission was tasked with supporting both the expert team and the High Commissioner, first of all by
establishing contacts with relevant political actors in the host country, and by gathering information on
all aspects of the situation in Crimea (its headquarters was in the capital, and a branch office was lo-
cated in Simferopol).* At the same time, Kyiv’s reluctance to allow the Mission a potentially intrusive
role resulted in considerable limitations on the scope of its activities."’

In his first formal letter with recommendations to the Ukrainian government, dated 15 May 1994, the
HCNM suggested measures concerning 1) linguistic rights of the Russians; 2) powers of the Crimean
autonomy; and 3) integration of the Crimean Tatar returnees.*® The first point was not repeated in the
following recommendations; the other two became their invariable subjects. As the High Commis-
sioner’s involvement in Ukraine was focused on the Crimean and Crimean Tatars’ problems, each of
his visits included, as a rule, meetings in Kyiv and Simferopol. In the capital, the High Commis-
sioner’s frequent interlocutors were the top state leadership (the president, chairman of the parliament
and prime-minister), heads of the relevant parliamentary commissions, including an ad hoc commis-
sion on the situation in Crimea, deputy prime minister in charge of humanitarian issues, and the min-
isters (or deputy ministers) of foreign affairs, nationalities and migration, justice, and education. In
Simferopol, van der Stoel usually communicated with the chairman and deputy chairmen of the par-
liament, the representative of Ukraine’s president, the Crimean government’s officials in charge of the
returnees’ problems, and leaders of ethnic organisations and associations, primarily the Kurul-
tai/Mejlis and the Russian Community.* Furthermore, he organised, in co-operation with the OSCE
Mission, two round table talks between representatives of the central and Crimean authorities on a
compromise status for the autonomy (in May 1995 in Locarno, Switzerland; and in March 1996 in
Noordwijk, the Netherlands). The HCNM and the Mission also organised a round table on the integra-
tion of the formerly deported peoples into Crimean society (in September 1995 in Yalta, Crimea). At
the same time, van der Stoel took an active part in a donor conference, held by the UNDP in April
1996 in Geneva, to raise funds to meet the humanitarian needs of the returnees. In June 1998 and De-
cember 2000, he organised, in a co-operation with the UNHCR, the UNDP and the OSCE Mission,
two follow-up donor conferences in Kyiv. The total sums pledged by a number of the OSCE and other
states were much larger than in 1996, amounting to 10 million US dollars. The HCNM also initiated
some programmes aimed at the educational problems of returnees, such as creating multi-cultural
home schools in remote (mainly) Tatar settlements, which the UNDP and the Ukrainian government
have been implementing since the end of 1997.°

8 Packer 1998, p. 306. Another author implies that the establishment of the OSCE missions to Ukraine and two Baltic

countries had much to do with the West’s striving "to provide a buffer to protect the states vis-a-vis the instability and
unpredictability of the Russian Federation" (Cohen 1999, p. 97). At the same time, it should be noted that the Russian
government initially welcomed the OSCE’s involvement as an instrument of protection of the Russophones’ rights. See
Kozyrev’s statement in: Sud’by 1995, p. 113.

Packer 1998, pp. 306-308; Biischer 1999, pp. 2f. For the text of the Mission’s mandate, see: Permanent Committee
Journal, 31/1994, Annex.

87 Biischer 1999, p. 3.

88 Letter by van der Stoel to Zlenko, 15 May 1994.

8 See OSCE Annual Reports and OSCE Newsletters, 1994-2000.

% OSCE Annual Reports, 1995-2000; Sereda 2000; Golos Kryma, 15 December 2000, p. 1.
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Finally, in 1999 the High Commissioner once again got involved with Ukrainian problems at the na-
tional level, i.e. with problems not limited to the Crimean peninsula.”’ In September, he chaired a
seminar in Odessa on the linguistic and educational rights of national minorities. The seminar was
organised by the Foundation on Inter-Ethnic Relations, and participants included representatives of
various minority associations, as well as governmental officials and independent experts. During sub-
sequent meetings in Kyiv, the Ukrainian government requested that the HCNM organise a conference
on Ukrainians in the RF and Russians in Ukraine.”” The conference was to be held in Moscow in
December 1999, but did not take place because of a lukewarm attitude from relevant Russian authori-
ties, which was partly caused by an imminent parliamentary election in the country.”® In June and July
2000, however, the HCNM paid two visits to Ukraine, aimed at studying the problems of Russians.
During the first visit, he did not limit his route to Kyiv and Simferopol, but went to as many as three
other major Ukrainian cities to meet regional officials, activists of the Russian organisations and dip-
lomats of the RF consulates. Moreover, in September of that year he continued his work by visiting
Russia with the main goal of investigating the educational opportunities of Ukrainians.”* In January
2001, the High Commissioner presented his recommendations to the governments of the two states.

In comparison to his activities in some other post-communist states, in Ukraine van der Stoel was es-
pecially careful about confidentiality and the formality of his involvement. While not completely
avoiding contact with the media, he never went into the substance of his activity, and usually only de-
scribed the purpose of his visit and the parties consulted. He almost never considered it expedient to
make public statements about his assessment of the situation in the country and the positions of rele-
vant actors. °° This tactic was all the more reasonable, because his rare statements were misinterpreted
by the parties involved. Even his silence was often presented as evidence of agreement with what had
been said and done (see below). In contrast to his actions in some other states, he resorted neither to
issuing common statements and recommendations together with officials of other international organi-
sations (e.g. the CoE), nor to formally addressing key political actors. The only channel of the
HCNM’s formal involvement has been his recommendations, addressed to the minister for foreign af-
fairs”®, as a representative of the Ukrainian government. On (the usually explicit) request of the High
Commissioner, the texts were then sent to the Verkhovna Rada, as well as to the government and the
parliament of the Crimean autonomy. However, messages were not always duly distributed even
among the relevant officials of the central government itself.”” The general public was mostly unaware
of the content of the recommendations, since they were neither published, nor, as a rule, even referred
to by relevant actors.” Most replies from the Ukrainian foreign ministers lacked substantive answers,
resorting instead to the formulae of courtesy, as well as accusations of dangerous moves by Crimean
separatists. One reason for this behaviour could be the government’s failure to formulate an official
attitude towards the recommendations, since suggestions of various central agencies, not to mention
those of the Crimean autonomy, significantly differed from each other.”

Six recommendations were issued between May 1994 and February 1997. Afterwards, the HCNM
continued visiting Ukraine quite often, but sent no written suggestions to the Ukrainian authorities un-
til the above-mentioned letter of January 2001. It seems somewhat strange, since only one of the three

' In May 1997, he also discussed, with his interlocutors in Kyiv, Ukraine’s relations with Romania and Moldova, but this

did not result in visible involvement in the problem. OSCE Newsletter, 5/1997, p. 14.
2 OSCE Newsletter, 9/1999.
% Interview with Troshchynskyi, 4 December 1999.
% OSCE Newsletter, 7-8/2000, 10/2000; Aksaniuk 2000; Golos Kryma, 30 June 2000, p. 1.
> On his general pattern in dealing with the media and use of public statements, see: Kemp 2001, pp. 42, 79-83; Zaagman
1994, p. 125.
The post was held by Anatoly Zlenko until August 1994, then by Hennady Udovenko until April 1998, and thereafter
by Borys Tarasyuk until September 2000, when it was reassumed by Zlenko.
For instance, Mykola Shulha (Nikolai Shulga), minister of nationalities and migration in 1994-1995, claimed that he
had not seen the text of May 1995, even though this was suggested by the talks of the Locarno round table, in which he
had participated. Interview, 22 September 1999.
On one occasion, a Crimean Tatar newspaper published the High Commissioner’s letter. It was presented as evidence of
support for the Tatar demands from international organisations. Interview with Budzhurova, 22 October 1999. A
curious revelation by a Russophone newspaper concerning the fact that recommendations regarding the rights of the
Russian-speaking population were presented by the HCNM to the foreign ministry as early as six years ago, clearly
indicates the lack of information about van der Stoel’s activity, even among those interested to obtain it. Kornilov
2000c.
Interview with Kryzhanivsky, 31 August 1999.
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main problems could be considered more or less resolved (to a degree, due to the High Commis-
sioner’s efforts), namely that of the relations between the central government and the Crimean au-
thorities. The conflict potential, stemming from the Russians’ discontent with the language policy, did
considerably diminish during Kuchma’s presidency, and might not have needed the HCNM’s in-
volvement until its subsequent reactivation by Moscow. However, the Crimean Tatar problem became,
at least for some time, even more urgent when the group lost its representation in the autonomy’s par-
liament in spring 1998. However, van der Stoel did not terminate his efforts to settle the conflict for
nearly three more years, after which he focused his attention on the Russians.

At any rate, the Tatar leaders have evaluated the HCNM’s contribution as rather important, first of all,
because he managed to draw the attention of the international community to the needs of the formerly
deported people. His efforts resulted in a breakthrough in the struggle for citizenship for all returnees,
and in the launching of some programmes that were intended to promote their integration into Crimea.
Moreover, the HCNM consistently urged Kyiv to do its best to solve the problem of the Crimean Tatar
people, and greatly contributed to the awareness of its urgency on the part of the Ukrainian authori-
ties.'” In contrast, activists of Russian associations, as well as leaders of the Crimean autonomy,
mostly considered van der Stoel indifferent to the problems of Russians, and/or biased in favour of the
Tatars and the central government.'®' The latter, however, has not always been happy with his activity,
either. This activity is believed by some officials to be intervention in Ukraine’s internal affairs, and a
demonstration of the government’s inability to settle its problems. Besides, the HCNM has not been
very supportive of Kyiv’s policies. For the same reasons, the foreign ministry strongly pushed during
the last years for the closing of the OSCE Mission in the country until it finally achieved its goal in
spring 1999.'" On the other hand, many relevant actors both in Kyiv and in Simferopol have
recognised, while interviewed within the framework of the present project, that van der Stoel’s actions
had been very wise and impartial, and had not only made a valuable contribution to solving most
serious ethno-political problems, but had also facilitated the adaptation of Ukrainian politics to
European standards.'”

An equally positive assessment of the HCNM’s involvement in Ukraine has been made in most of the
scholarly works on the subject. In particular, the High Commissioner’s contribution to solving the
problem of the Crimean autonomy is widely considered to "represent a successful effort at preventive
diplomacy". Hopmann believes that the High Commissioner and the OSCE Mission to Ukraine helped
"partially resolve the political issues underlying the Crimean dispute, while preventing its violent es-
calation".'"™ Johansen argues that it is an especially remarkable achievement, given the rather late ini-
tial involvement of the HCNM and lack of clear support for his efforts on the part of influential mem-
ber states of the OSCE.'® In contrast, Mychajlyszyn questions the prominence of the OSCE’s role in
preventing/settling the conflict, arguing that it has been "the likely result of more significant factors,
such as the influence of Russia".'” She primarily refers to its "official opposition to Crimea’s separa-
tion from Ukraine and reunification with Russia".'"”” Ozhiganov also downplays this role, but believes
that the main reason for such a "disappointing" result was the biased stance of the HCNM and other
international actors, "guided by broader motives, in particular the strategy of encouraging any

1% Interviews with Chubarov, 16 September 1999; and Budzhurova, 22 October 1999.

101 Tnterviews with Yermolova, 12 October 1999; Oliinykov, 24 September 1999; Tsekov, 22 October 1999; and

Gabrielian, 21 October 1999.

Biischer 1999, pp. 5-6; Interview with Magee, 2 November 1999. It is worth mentioning that the High Commissioner

was sometimes presented as a preferable form of OSCE involvement in the Ukrainian ethno-political situation. Thus,

following the Permanent Council’s decision to extend the mission’s mandate for a further six months in June 1996, the

Ukrainian delegation issued an interpretative statement. While appraising the contribution of the mission in settling the

Crimea-related tensions, Kyiv questioned the expedience of maintaining it, and argued that the remaining problems

could be dealt with by the HCNM alone. Cohen 1999, pp. 114f.

The latter point was particularly stressed by Mykola Shulha and Volodymyr Stretovych: interviews, 22 September, 20

October 1999 respectively.

1% Hopmann 2000.

195 Johansen 1999, Ch. 7. This thesis will be discussed in more detail in chapter 5.

196 Mychajlyszyn 1998, p. 42.

17 Ibid., p. 37. Assessments made by two other authors may be somewhat biased due to their involvement in the process
described, as advisor to the HCNM and head of the OSCE Mission to Ukraine respectively: Packer 1998; Kohlschiitter
1996. See also fn. 186 in chapter 2.

102

103

28



Ukrainian policy directed against the 'imperial aspirations' of Russia".'”® However, all these arguments
are based on investigations conducted within an overly narrow time-frame, for instance, a crisis peak
only, or in a limited political perspective, ignoring any differentiation of positions among the Kyiv
actors or the impact of an overlapping of the two Crimea-related conflicts. Moreover, lack of informa-
tion often causes the distorting or misinterpreting of facts. As Biischer correctly points out, "[w]ithout
a well based analysis in depth of the OSCE activities and of the political processes in Kyiv, Simfer-
opol and Moscow it is hardly possible to come to any definitive conclusion as to whether this was a

substantial or, rather, an insignificant contribution".'”

The chapters below will hopefully begin and stimulate such analysis. Each chapter is devoted to one of
the three prominent conflicts that the HCNM dealt with. After briefly discussing the expedience of his
involvement, I will proceed to investigate the developments (mostly in Kyiv and Simferopol but, on
occasion, also in Moscow and some Ukrainian regions), which determined the changing context of van
der Stoel’s visible interventions, i.e., visits, round tables and conferences and, most importantly, writ-
ten recommendations. In this context, scrutiny of the substance and implications of the recommenda-
tions on the respective problems makes it possible to evaluate the adequateness of the remedies sug-
gested by the High Commissioner. A detailed analysis of the processes, which can be viewed as at-
tempts at their implementation, enables us to see whether, to what degree, and why the remedies were
taken. Most of the study is structured chronologically, and sections presenting the recommendations
alternate with those tracing their (non-)implementation. However, a chapter on the Crimean Tatar con-
flict partly switches to the thematic principle, in order to disentangle simultaneous developments re-
garding different aspects. Each of the three chapters concludes with remarks on the main achievements
and shortcomings of the HCNM’s contribution to preventing/overcoming the respective conflict.
However, a more detailed discussion of the effectiveness and overall influence of his involvement is
left for the final chapter.

1% Ozhiganov 1997 (quotes on p. 133). Ozhiganov’s assessment may partly stem from his reliance exclusively on public

statements of the HCNM, as reported by the Ukrainian and Russian media. These statements may have been distorted
by his host interlocutors, who often spoke for their silent guest. The analysis below will mostly refrain from judging van
der Stoel’s attitudes on the basis of such statements, while paying primary attention to his written recommendations.

19 Biischer 2000, p. 209.
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Chapter 2. Status of Crimea

The relevance, or indeed the necessity, of the High Commissioner's involvement in the controversy
over the status of Crimea seems to be doubtless. As noted above, the growing tensions between the
central government in Kyiv and the peninsular authorities definitely had the potential to develop into
an overt conflict. Moreover, it would have been possible that the conflict would turn into an interna-
tional one, given the Russian Federation's attitudes towards the Crimean problem and its resources for
insisting on the realisation of its aims. This case was therefore evidently covered by the HCNM's
mandate. At the same time, it was the most pressing (ethno-)political and security problem of Ukraine.

Although minority-related, the Crimean conflict was not, at least not primarily, a conflict between the
(majority-dominated) central government and a minority asserting its rights. With adequate represen-
tation in the power bodies, and a far-reaching regional autonomy, the peninsular Russians were by no
means discriminated against in social and political fields and were able to protect their cultural rights
to a much higher degree than the Russophone citizens in any other part of Ukraine. While territorial
autonomy was an arrangement with virtually no parallel in the countries of the HCNM’s involvement
and certainly a dream of many minorities, the Crimean elite, lacking a clear differentiation between
Russians and Ukrainians, for a long time rejected an autonomous status. What they strove for was sov-
ereign statehood, a pattern set by moves towards sovereignty by the union republics of the former
USSR in the late 1980s. These were then replicated by similar demands made by their constituent
autonomous republics, causing considerable tensions in some of the new independent states. The
challenge to the central authorities and their centralising ambitions by the regional elite, who had for
some time enjoyed considerable mass support, ensued in a struggle between the two for demarcating
their powers, with particular regard to the properties at their disposal. It was this challenge that the
High Commissioner had to deal with in Ukraine. He was prompt to see this primary point of contro-
versy behind the declarations of the peninsular politicians on the violation of Crimea's (and/or its Rus-
sians') rights, and consistently promoted an autonomous arrangement as a compromise solution. The
eventual acceptance of this arrangement by Simferopol made it possible to settle the conflict.''”

Another important feature of the processes described in this chapter is that they took place in a country
which lacked not only experience in democratic politics, but the very constitutional foundations of a
democracy. During the years of the most intense confrontation between the centre and the autonomy,
the relationship between them was just one aspect of the political structure of independent Ukraine
that was to be defined by its first constitution. The controversy between the executive and legislature,
as well as within the latter, over the delineation of their competencies and underlying ideological ori-
entations of the state and society, was no less heated. The preferred options of the leading actors of the
constitutional process and the strategies that were pursued by them in order to achieve those goals
heavily influenced their attitudes toward the Crimean problem and, therefore, the prospects for solving
it. The same argument applies to the internal power struggle on the peninsula. Last but not least, it
took Ukrainian political elites even longer to agree upon establishing a constitutional court, which was
to become a guarantor of the division of powers defined in the constitution.

2.1 Tensions Prior to the HCNM's Involvement (1992 - April 1994)

Van der Stoel's first visit to Crimea, followed by his first recommendation, took place two years after
the tensions between Kyiv and Simferopol had for the first time turned into an overt confrontation. On
5 May 1992, the Crimean parliament adopted the Act of State Independence of the Republic of Cri-
mea''" and scheduled a referendum on its confirmation for 2 August. While proclaiming the Crimean

state a subject of international law, no reference whatsoever was made in the document to the Crimean

"0 For an interpretation of the conflict between Kyiv and Simferopol as having been caused by the striving of the

peninsular elite for statehood, rooted in the late Soviet period, and finally solved on an autonomous basis, see a
programmatic article of the primary Crimean actor in the implementation of the latter approach, Leonid Hrach (Grach
1999). On the perception of autonomy in general, and that of Crimea in particular, see: Packer 1998, pp. 312ff.

""" The Republic of Crimea was the post-Soviet name of the autonomy that had been assumed two months earlier.
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state's connection to Ukraine.''> This radical step was preceded by a campaign of separatist forces, led
by the Republican movement of Crimea, for holding a referendum on the peninsula's independence.
The campaign resulted in approximately 250,000 signatures in favour of the idea, much more than was
necessary according to the law. Support for the separatist initiative on the part of the Crimeans was in-
stigated by the above-mentioned initiatives of the RF's Supreme Soviet, as well as by visits of Russian
politicians to the peninsula and militant anti-separatist statements made by Ukrainian nationalists.
Many Crimean parliamentarians favoured the idea of a referendum, and the issue was placed on the
agenda of the May session as early as 18 April. However, the immediate impulse for the declaration of
independence was the Ukrainian Verkhovna Rada's refusal to pass the draft law "On the demarcation
of powers between Ukraine and the Republic of Crimea". The document, which had been preliminary
agreed upon by both sides and approved by the Crimean Soviet, defined the peninsula as an autono-
mous part of Ukraine that independently decided on all matters within its competence. Adopted in its
final form on 29 April, however, the law was renamed "On the Status of the Autonomous Republic of
Crimea" and was extensively altered to the detriment of the autonomy. While Ukrainian MPs argued
that the very concept of demarcation of powers was relevant for relations between equal legal subjects,
not between the whole and a part, the amendments made in the final law were resented in Simferopol

as the ones that had "factually liquidated the Crimean statehood".'"

In an attempt to soften the anticipated reaction in Kyiv, the Crimean parliamentarians inserted on the
following day, at the suggestion of speaker Mykola Bahrov, a special clause in the newly adopted con-
stitution stating that "[t]he Republic of the Crimea is a part of Ukraine and defines the relations with
the latter in terms of agreements and treaties".'"* The response from the centre, however, was resolute.
On 13 May, the Verkhovna Rada declared the act of independence, the resolutions on its taking effect
and the referendum unconstitutional, demanding that the Crimean legislature revoke its decisions by
May 20.'" There were even calls by various political forces, primarily the nationalists, for the dissolu-
tion of that legislature, and for the imposition of direct presidential rule in the peninsula.''® These calls
were later to be repeated, becoming increasingly insistent.

This first unequivocal counteract of the Kyiv authorities to 'sovereignisation' of the peninsula was ac-
companied by a propaganda campaign stressing Crimea's economic dependence on Ukraine, and
hence the negative consequences of breaking with, or being blocked by it. This had a sobering effect
on the autonomy's leadership and many MPs."'” On 21 May, the Supreme Council annulled the resolu-
tion on the declaration of independence, though not the declaration itself, and suspended the resolution
on the referendum. At the same time, it proposed that the Ukrainian parliament suspend the law on the
Crimean autonomy, and called for a new demarcation of powers between Kyiv and Simferopol.''® This
complying of Simferopol with Kyiv's demands,'” even though incomplete, created a possibility for
resuming a dialogue between the centre and the autonomy. The Crimean readiness for a compromise
was rewarded by reciprocal moves by the Ukrainian authorities. In a few weeks, a revised power-
sharing scheme was elaborated by a joint working group, and then agreed upon by the Presidia of the
two parliaments. After its approval by the Crimean Supreme Soviet, the Verkhovna Rada of Ukraine
passed, on 30 June, an amended law, "On the Demarcation of Plenary Powers between the Organs of
State Power of Ukraine and the Republic of Crimea". The law granted the autonomy a significantly
broader scope of rights, including the right to own the land and natural resources on its territory. It
also, in effect, provided for joint Crimean-Ukrainian citizenship.'** However, a proviso was made in
an accompanying resolution that the law would come into effect only after the Crimean constitution

2" The Act on Proclamation of State Independence 1992. At the same time, the Crimean deputies called upon the

Ukrainian authorities to conclude a bilateral treaty between Kyiv and Simferopol.

UCIPR 1996, pp. 8-14, 17 (an appeal of the Crimean Soviet to the Ukrainian president and head of the parliament

quoted). See also: Solchanyk 1994, p. 55. For the text of the law, see: Zakon pro status RK 1992.

4 UCIPR 1996, p. 16.

15 Resolution of Verkhovna Rada of Ukraine, 13 May 1992.

16 Solchanyk 1994, p. 56.

"7 The pressure on the deputies, both by the Ukrainian authorities and the leaders of the peninsula's local councils and
enterprises, constitutes a further factor for the Supreme Soviet's compliance. See: Usov 1994, p. 86.

18 Solchanyk 1994, p. 56.

"9 This retreat ironically took place on the very same day that the Russian parliament declared the decisions of 1954

invalid.

For the text, see: Zakon pro rozmezhuvannia 1992; for an English translation of the most significant articles, see: Law

on the Demarcation, 1992.
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and laws were brought into line with those of Ukraine, and the independence referendum called off.
Meanwhile, hopes of peninsular parliamentarians for Russia's support of Crimean independence were
decreasing. Presidents Kravchuk and Yeltsin had concluded, at the Dagomys summit on 23 June, an
agreement to divide the Black Sea Fleet. On 9 July, the Crimean parliament decided to place a morato-
rium on holding a referendum. In order to meet Kyiv's other demands, amendments to the Crimean
constitution were passed on 25 September, defining Crimea as a state within Ukraine that builds its
relations with the latter on the basis of mutually co-ordinated legislative acts and agreements.'?' These
amendments, however, did not make the Crimean constitution conform to the constitution and legisla-
tion of Ukraine. The June 1992 law on the demarcation of powers never came into effect. In June
1994, the Verkhovna Rada explicitly declared the law invalid.'?

These mutual concessions led to a period of one-and-a-half years of relative stabilisation in relations
between the peninsular and central authorities, during which each side tried to strengthen its position.
At the same time, pro-independence orientation was steadily increasing in Crimean society. Both
processes developed against the background of a deepening economic crisis, which was more severe
than in Russia, and the unwillingness of the latter to unequivocally recognise Crimea as an integral
part of Ukraine. This reluctance was strengthened by the painstaking process of the division of the
Black Sea Fleet, in which both Moscow and Kyiv wanted to secure a military and political advantage.
Between June 1992 and September 1993, the problem was discussed at as many as five meetings be-
tween Kravchuk and Yeltsin. Although an agreement was concluded at each summit, it was virtually
sabotaged by government officials in charge of its implementation. The agreement was even inter-
preted differently by the presidents themselves, who were under strong pressure from nationalist
forces, who called for a more resolute defence of 'national interests'. Meanwhile, confrontation in-
creased between naval servicemen, who had chosen to remain loyal to their respective states, as they
were trying to de facto 'nationalise' their vessels. A number of rallies were held by pro-Russian organi-
sations in Sevastopol, demanding that the fleet be transferred to Russia and the city returned to its ju-
risdiction. The latter demand was strongly instigated by some acts of Russian legislature, most notably
by the above-mentioned resolution of 9 July 1993.'*

Meanwhile, Kyiv tried to strengthen its control over Crimea. In order to achieve this goal, nationalist
parties counted primarily on administrative measures. They called for pressure to ensure that the Cri-
mean legislation would fully conform to the national one, for the banning of 'anti-Ukrainian' separatist
organisations, and even for the abolition of the autonomy. In contrast, 'centrist' forces, mainly of no-
menklatura origin, preferred to use incentives rather than bans. They tried to secure the acquiescence
of the Crimean leadership by means of granting them more power and allocating financial subsidies to
the peninsul?2.4ln particular, Kravchuk issued a decree in June 1993 declaring the peninsula a free eco-
nomic zone.

In April, the Presidium of the autonomy's Supreme Soviet called for the creation of the post of presi-
dent of the Republic of Crimea. The deputies supported such an expansion of the peninsula's powers,
and a Crimean law on the presidency was passed in October, with the election scheduled for 16 Janu-
ary 1994. There was no doubt that Bahrov meant to assume the new post himself, thus increasing his
own power. Kyiv tolerated the initiative with the hope of retaining control over the autonomy via its
more complying, or at least co-operative, leader. On the peninsula, Bahrov was supported by local
centrist parties, such as the Party of Economic Revival of Crimea (Partia Ekonomicheskogo Voz-
rozhdenia Kryma, PEVK), founded in autumn 1992, as well as by rather marginal Ukraino-
phone/Ukrainophile organisations. The Crimean Tatars initially opposed the very idea of the auton-
omy's presidency, and the Mejlis called for a boycott of the election. However, they then supported
Bahrov as the lesser of two evils.'”

2 Solchanyk 1994, p. 56f; Chronology 1995, pp. xxviiiff.

122 Resolution of Verkhovna Rada of Ukraine, 1 June 1994.

123 Chronology 1995, pp. xxx-xxxviii; Solchanyk 1994, p. 571.
124 Chronology 1995, p. XXxVi.

' Wilson 1998, pp. 301f.
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His main rival appeared to be the overtly separatist Yurii Meshkov, who could count on the support of
the Russia bloc. Its principal constituent groups were the Republican (former RDK) and the People's
parties, both standing for an independent Crimea or reunion with the RF. Other influential forces in the
separatist camp were the more radical Russian Party of Crimea and the local Communist party, which
nominated their respective leaders, Serhii (Sergei) Shuvainikov and Leonid Hrach (Grach), as candi-
dates for presidency. The electoral campaign was unprecedented in Ukraine, as the parties resorted to
increasingly severe methods of agitation, physically beating the candidates and members of their
teams, and even assassinating several known politicians, including the leader of the NDKT, Yurii Os-
manov. The two winners of the first round appeared to be Meshkov and Bahrov, but support for the
former was more than twice as high as that of the latter. Bahrov's programme, attempting to balance
the desirability of increased autonomy and the economic necessity of preserving links with Ukraine,
proved to be much less attractive to voters than his rival's. Meshkov blamed Kyiv for all of the penin-
sula's economic and social woes, and promised to swiftly rectify them by restoring ties with Russia
and establishing Crimea as an independent state, which would enter the CIS on its own. In the second
round on 30 January, support for Shuvainikov and Hrach shifted to Meshkov. His victory over Bahrov
was highly impressive, 73 vs. 23 per cent.'*®

Kyiv's reaction to the failure of its plan was rather restrained. On February 4, the day Meshkov was
sworn in as Crimea's president, his meeting with Kravchuk, which was focused on economic matters,
resulted in what was presented as a success in Simferopol. At the same time, Meshkov's efforts to raise
support in Russia did not create the expected result. Russian top executive officials failed to openly
greet separatist aspirations of the new Crimean leadership. The only visible success of Meshkov's im-
mediate visit to Moscow was the consent of the former Russian minister of economics, Yevgenii Sa-
burov, to Meshkov's offer to head the new autonomy's government. On 11 March, the Supreme Soviet
appointed Saburov deputy prime minister.'?’ The post of prime minister was not envisaged in the new
Crimean power system, as the president was both head of state and head of the government. On Sabu-
rov’s request, Kravchuk granted him Ukrainian citizenship, even though the relations between Kyiv
and Simferopol were by then far from co-operative. At first, the Saburov government's activity proved
to be rather successful. Kyiv allowed it to conduct a relatively independent taxation policy, which re-
sulted in substantial investments in the peninsular economy. However, market reforms were severely
limited by political considerations and economic interests of Crimean key actors. In just half a year,
the government fell victim to fierce confrontation between the autonomy's executive and legislature.
The confrontation partly stemmed from competition for preferential privatisation rights to state assets
on the peninsula, and caused a deterioration of the economic situation. This significantly contributed
to the evaporation of mass support for separatist politicians (see section 2.3).'*

The first resolute step to what would soon result in an overt conflict between the centre and the auton-
omy was the resolution on the status of Crimea, passed by the Ukrainian parliament on 24 February by
an overwhelming majority. In response to Meshkov's acts and statements that were aimed at far-
reaching independence of the peninsula, the resolution ruled that the Republic of Crimea, as an auton-
omy within Ukraine, had neither the right to establish its own citizenship, military formations, nor to
conduct independent foreign and financial policies. Simferopol was given one month to bring the Cri-
mean constitution and legislation into line with Ukrainian law. Although restrictive in its wording, the
resolution recognised a rather broad scope of the autonomy's powers. However, it unequivocally de-
nied Crimea the status and rights of a sovereign state.'”’

It is not surprising that Meshkov denounced Kyiv's move, calling for the correlation of Ukrainian and
Crimean sovereignties, as exemplified in an agreement between the Russian Federation and one of its
constituent republics, Tatarstan. On 10 March, he initiated the realisation of this desired model with a
decree on holding a referendum on the restoration of the provisions of the Crimean constitution of 6
May 1992. The aim was to build relations between Simferopol and Kyiv on the basis of a bilateral
treaty and agreements, as well as on the Crimeans' right to dual citizenship. Ukrainian nationalist
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parties and pro-Ukrainian organisations on the peninsula called on President Kravchuk to annul the de-
cree, as well as abolish the autonomy's presidency. They even called for the withdrawal of the Black
Sea Fleet from Ukrainian territory. The moderate Kravchuk limited his action to the first point, de-
claring that a poll that had been proposed by Meshkov ran counter to Ukraine's legislation because the
two above-mentioned issues could only be subject to a Ukrainian-wide (consultative) referendum, not
a local one."* The third issue in the referendum was supposed to grant the Crimean president's decrees
the force of law. Kravchuk did not annul the respective item, since this issue fell within the auton-
omy's jurisdiction. However, this item was aimed at the redivision of powers between the Crimean
legislature and the executive, in favour of the latter. It was therefore hardly acceptable for the former.
The central election commission of the autonomy declared that Meshkov's decree ran counter to the
Crimean constitution. This move marked the beginning of a confrontation between the two branches
of power on the peninsula, which would eventually help Kyiv in defeating both. At that time, however,
Meshkov was proceeding with the referendum, which was qualified as a non-binding opinion poll. On
27 March 1994, an overwhelming majority of those participating voted consentingly to all proposed
questions, which bore significant importance to Crimean separatism in general, and Meshkov's con-
solidation of power in particular.””’ Simultaneously, Meshkov manifested his separatist inclinations
with a symbolically charged order to adjust Crimean clocks to coincide with Moscow's rather than
Kyiv's.

On the same day, the separatist forces won a more important victory in the election to the autonomy's
parliament, which, on the other hand, paved the way to a conflict amongst the separatists themselves.
The Russia bloc matched its performance in the presidential elections, having gained a majority of
seats. This could have even been a qualified majority, had the previous Supreme Soviet not established
special quotas for the Crimean Tatars and four other formerly deported minority groups (see section
3.1). As centrist parties fared poorly and pro-Ukrainian ones failed to acquire any seats, the Kurultai
faction of fourteen deputies appeared to be the only serious opposition to the separatist majority. In the
simultaneous election to the national parliament, however, the results were quite different. The Russia
bloc called for a boycott, and Meshkov himself appeared on television on the eve of the election to en-
courage Crimeans to ignore the election, thus evoking a sharp reaction in Kyiv. The boycott resulted in
a rather low turnout, leaving more than half of the Crimean seats in the Verkhovna Rada vacant. It also
increased1 3‘[2he chances of the Communist party and centrist forces, whereas Tatars were left with no
deputies.

Before the new Crimean parliament took lead in adopting separatist acts, Meshkov increased the grade
of confrontation between Simferopol and Kyiv by issuing a series of decrees on matters which did not
fall into the autonomy's jurisdiction. On 25 March, he required Crimean residents to perform military
service only on the peninsula. In the first half of April, he dismissed heads of the peninsular state tele-
vision and radio company, the regional branch of the Ukrainian security service and the autonomy's
ministry of the interior. Kravchuk annulled all these decrees, but Meshkov insisted on his appoint-
ments to the above posts. Parallel offices were in fact established, with real power vested in officials
who were subordinate to Kyiv. In turn, on 31 March, the President of Ukraine appointed his first rep-
resentative in the autonomy, Valerii Horbatov (Gorbatov), member of both national and Crimean par-
liaments. The representation was introduced legislatively as early as January 1993, and the parlia-
mentary resolution of 24 February urged the president to implement the law. This move was criticised
even by moderate members of the Crimean Soviet's Presidium, who appealed to Kravchuk to suspend
his decree. Meshkov qualified the move as a political provocation, and later appealed to all heads of
peninsular enterprises and institutions not to contact Kyiv's appointee. Another point of confrontation
between him and the centre appeared to be the refusal of the latter to allow the Crimean leader to par-
ticipate in the Ukrainian-Russian negotiations on the fleet, an issue that Simferopol kept insisting on
being decided only with its consent.'*
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On 10 May, the new parliament of the autonomy convened. The Russia bloc got its members elected
as head (Serhii (Sergei) Tsekov, leader of the Republican Party of Crimea) and as deputy heads."** The
separatist majority was eager to begin with the implementation of its agenda. It was then that the
HCNM for the first time entered the Crimean political scene.

2.2 The High Commissioner's First Recommendations (15 May 1994)

It is my view that the present difficulties between the central government and the Crimean administration
could be resolved if a settlement could be reached, which would, on the one hand, reaffirm the need to
maintain the territorial integrity of Ukraine but which, on the other hand, would contain a complete pro-
gramme of steps to solve various issues concerning the implementation of the formula of substantial
autonomy for Crimea, especially in the economic field. Urgent action is required, also in order to ensure
that the differences between the central government and the Crimean administration will not lead to eth-
nic discord. Considering the extremely complicated and delicate issues involved, I suggest that your gov-
ernment explores the possibility of the CSCE providing assistance, for instance in the form of a team of
constitutional and economic experts who could, after investigation of the issues in dispute, provide some
suggestions for solutions. The experts could also give their advice on the question to what degree the de-
mands for greater economic latitude expressed by some oblasts in eastern Ukraine could be met.'*

Van der Stoel's first visit to Crimea, which was preceded by his second appearance in Kyiv, took place
in early May 1994, a few days before the autonomy's newly elected parliament began its work. His
primary purpose was to establish contacts with relevant officials, politicians and public leaders, as well
as to orient himself with regard to their views and relationships.”*® Accordingly, his first formal
recommendations on the problem of the Crimean autonomy were concerned with basic principles for
resolving the controversy, rather than specific steps which should be made in order to achieve that
goal.

First of all, it should be noted that the HCNM defined the problem as that of a controversy between the
Kyiv and Simferopol authorities, rather than between the central government and the Russian minor-
ity. In doing so, he separated the Crimean problem from that of preservation and development of the
Russian language and culture in Ukraine, which was raised in the same letter of 15 May (see section
4.2). Different challenges required different solutions based on, or justified in terms of, different legal
grounds. Since the growing demands of the Crimean administration posed a danger of the peninsula's
secession, the High Commissioner referred to the CSCE principles of respect for sovereignty and the
existing borders of the member states, as well as to recent reaffirming of these principles by Ukraine,
Russia and the USA in the Trilateral Agreement of January 1994. On the other hand, the HCNM em-
phasised the role of economic latitude of Crimea (and other regions) in preventing ethnic discord. The
HCNM's view implies that ethno-cultural claims of the minorities are, to a considerable degree, caused
by the desire of the respective regions' authorities to wrest more power from the central government,
primarily in the economic field. Having investigated the situation, CSCE experts came to the same
conclusion. In their report to the High Commissioner, they stressed that the main underlying issues in
the dli}s7pute were of economic character, in particular concerning property, natural resources and taxa-
tion.

Unsurprisingly, van der Stoel's rather abstract appeal for reaching a settlement on the Crimean prob-
lem, based on the principles of Ukraine's territorial integrity and "substantial autonomy" for the penin-
sula, rather than statehood which its leadership insisted on, was quite acceptable to the authorities in
Kyiv. In his reply dated 7 June, Minister for Foreign Affairs Anatoly Zlenko informed the HCHM that
his government was ready to hear a group of CSCE experts, who could elaborate on specific recom-
mendations. He also expressed Kyiv's hope that the future team would work with "full objectivity and
impartiality". Zlenko made it clear that the experts were, in particular, expected to provide recommen-
dations on the degree of economic latitude which should be given to Crimea in order to balance

134 Khronika 1994b, p. 66.

135 Y etter by van der Stoel to Zlenko, 15 May 1994, pp. 786-787.
136 packer 1998, p. 306.

57 Ibid., p. 307.

36



necessary opportunities that would promote its development with sufficient central governmental
control. The view of the Ukrainian leadership was that their bills and decrees, aimed at expanding the
powers of the Crimean government, were sufficient to implement economic reform in the region.
Moreover, Kyiv was ready to further expand Simferopol's powers in the future. On the other hand, it
was felt in the capital that

[o]ur balanced and reasonable position is being used by leadership of the Crimea for further intensifica-

tion of its separatist activity, gradual separation of the Crimea from Ukraine under the pretext of ensuring

its 'economic sovereignty'."**

Given "ongoing complex and dangerous processes in and around the Crimea", Zlenko also expressed
his government's interest in the long-term presence of the CSCE in Ukraine, in the form of a mission,
agency, or bureau. As noted above, both a team of experts and a mission were soon established, pursu-
ant to decisions of the CSO, and began their activities in Ukraine in August and November respec-
tively. In accordance with the HCNM's and experts' understanding of the underlying problems that lay
beneath the controversy, the Mission's mandate, which was approved on 25 August, specifically men-
tioned its participation in the elaboration of economic programmes, in particular for the Crimean pen-
insula. Thus it became the only CSCE mission with an explicit economic dimension of activity. The
main tasks of the Mission were to establish contacts with relevant actors, collect information and com-
pile reports on all aspects of the situation in and around the autonomy. Last but not least, the Mission
was intended to facilitate a dialogue between the central government and the Crimean authorities. '

Kyiv hoped to use CSCE involvement as a means to resolve the conflict with the rebellious region,
whilst securing its own interests, in particular, keeping Russia out. However, the Ukrainian leadership
did not want the Mission to become an active mediator between the parties, and tried to limit the scope
of its competencies.'*’ The limited mandate of the Mission increased the mediating tasks of the High
Commissioner but, at the same time, made it more difficult to fulfil these tasks.'*' Not only had van
der Stoel yet to persuade the parties of his suitability as a mediator, but he also had to make them
and/or wait for them to realise that they needed a mediator. So far, relevant Ukrainian actors hardly
identified the HCNM among numerous international visitors, and there was no reference to his rec-
ommendations in newspapers or parliamentary speeches.'* Meanwhile, reaching the settlement that
van der Stoel had suggested in his letter was, in the summer of 1994, less probable than ever. Indeed,
the very readiness of the Ukrainian leadership to accept long-term international intervention showed
that they perceived the relations between Kyiv and Simferopol to have reached a deadlock.

2.3 Rise and Fall of Crimean Separatism in May 1994 - April 1995

Immediately after van der Stoel had provided his first recommendations, the situation around Crimea
aggravated sharply, as the autonomy's parliament made a resolute move in the opposite direction of
reaching an agreement with Kyiv.'*> On 20 May, the Supreme Soviet adopted a law that restored the
validity of the constitution of 6 May 1992. An overwhelming majority supported the decision, with the
Kurultai faction boycotting the vote. This occurred despite not only Kravchuk's warning against re-
vising the basic provisions on the relations between Ukraine and Crimea and his proposition first to
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send a delegation to Kyiv to discuss the problem with the Ukrainian authorities, but also in spite of
Meshkov's appeal to delay the move in order to ensure "more balanced and cautious" behaviour of
parliamentarians.'** In Kyiv, the move was viewed as a violation of the Ukrainian legislation, and as a
step towards the peninsula's secession. As Zlenko stated in his aforementioned letter to van der Stoel,
this decision was "aimed at undermining the constitutional order of Ukraine and its territorial integ-
rity", and could not be qualified other than as "an obvious attempt by separatist forces to put the inter-
nal political stability in Ukraine at risk and provoke tension in the relations between Ukraine and Rus-

Sia" 145

On the very same day that the Crimean law was adopted, the newly elected Verkhovna Rada sus-
pended it until the autonomy's constitution would be brought into line with Ukraine's and the law on
demarcation of powers. For this, Simferopol was given ten days.'*° Instead of complying with the ulti-
matum, as in May 1992, the Crimean parliamentarians suspended its validity on the peninsula. They
may have been confident that Kyiv would not resort to resolute action to ensure that its demands were
met, in view not only of a predictable reaction in Russia, but also in view of the internal political
situation in Ukraine on the eve of the presidential election, scheduled for late June."’ It is true that
both the central and Crimean government demonstrated their readiness to take resolute measures. The
former moved additional troops to Sevastopol, and the latter strengthened the guarding of some
buildings in Simferopol. Within a few days, however, both parliaments agreed to conduct talks. Un-
fortunately, these did not result in a compromise agreement on the delineation of powers. The penin-
sular delegation was instructed to act in accordance with the restored constitution, and in particular,
not to recognise Crimea's being a part of Ukraine. This precondition was clearly unacceptable for the
representatives of the Verkhovna Rada.'*®

Meanwhile, the war of laws, resolutions and decrees between Kyiv and Simferopol continued. After
the deadline for amending the autonomy's constitution had not been met, the Verkhovna Rada voted
on 1 June to prepare legislative norms that would allow it to annul, rather than just suspend, Crimean
laws that were considered to be in violation of the Ukrainian constitution and legislation. In other
words, the parliament was to assume the competency of a constitutional court. Moreover, the 1992 law
on the demarcation of powers, which the Verkhovna Rada had just two weeks earlier insisted on being
respected by Simferopol, was declared invalid. The ground was that the Crimean parliamentarians had
not fulfilled the requirement of the accompanying resolution, that is, that they had failed to bring the
autonomy's constitution and laws into line with Ukraine's.'* This move considerably narrowed the
scope of the autonomy's powers that had been recognised by the centre, since not all of the powers en-
visaged by the demarcation law were reflected in the national constitution. On 30 June, the Crimean
parliament adopted a resolution denying the validity of any Ukrainian legislative and normative acts
that were seen as running counter to the restored constitution. This included, in particular, all resolu-
tions annulling the autonomy's laws and decrees. Furthermore, a bill on Crimean citizenship was
passed in the first reading on 21 July, envisaging, in effect, the possibility of granting citizenship to
non-citizens of Ukraine, and allowing dual citizenship in accordance with bilateral international trea-
ties. At the same time, Kyiv and Simferopol continued in their efforts to subordinate the Crimean mi-
litia. By the end of July, the former had won. They also tried to control the privatisation processes on
the penilrslosula. In June and July, they exchanged resolutions declaring each other's acts on the matter
invalid.

This controversy paved the way to a sharp increase in criminal activity in the peninsular economy and
a bloody war between criminal clans, who closely 'co-operated' with the Crimean authorities. This, in
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turn, resulted in a drastic decrease in mass support for both the executive and legislative bodies of the
autonomy. Furthermore, the taking over of Ukraine's presidential power in mid-July by the supposedly
pro-Russian Kuchma, who was supported by an overwhelming majority of the peninsula's voters
against the 'nationalist' Kravchuk, weakened the confrontation between the centre and the autonomy.
And it was this factor that had determined the unity of Crimean authorities to a considerable degree.
Conflicting ambitions and interests caused increasing tensions amongst the separatist forces, most re-
markably demonstrated in the confrontation between the parliament and president."'

The tensions between the two branches began in the first days of their coexistence. Not only did the
Supreme Soviet block any attempt by Meshkov to expand his powers, but it also sought to limit them
radically. The decisive blow was delivered on 8 September, when the parliament amended the law on
the presidency, presenting the amendment as bringing the law into line with the constitution of Cri-
mea. The president was stripped of his role as head of state, being thus left with the post of head of
government. He was also denied the power to appoint key local officials. Meshkov's attempt to re-
spond by suspending the parliament failed, and the latter continued its offensive.'”> By amending the
constitution, the Supreme Soviet, on 5 October, established the post of prime minister and took over
the authority to appoint the head and members of government, thus depriving Meshkov of his remain-
ing power. After the dismissal of Saburov and his Moscow team, Anatolii Franchuk, an influential of-
ficial in the earlier Crimean governments and an in-law of President Kuchma, was elected prime min-
ister. The price for the victory over Meshkov appeared to be participation in the new de facto coalition
government alongside representatives of Tsekov's Russian faction, nominees of the Reforms who were
'centrists' dominated by the PEVK and the Kurultai.'® Together with the split of the Russia bloc, this
marked an end to the separatists' monopoly on the peninsula.

Kyiv did not fail to take advantage of the fact that the separatist leaders had discredited themselves
and were dependent on the central authorities to arbitrate in inner-Crimean controversy.">* Instead of
supporting one of the rivals, Kyiv tried to bring the situation in Crimea under control."® The Ukrainian
political elite, though deeply divided on other major current problems, was consolidated on this mat-
ter. It was not only the nationalists who considered the Crimean conflict a "chance" to "make order"
on the peninsula by abolishing its autonomy and power bodies. On 15 September, with the beginning
of the new session, the Verkhovna Rada voted to annul a resolution on the status of Sevastopol as a
Russian city, which had been adopted by the city council on 23 August.””® On 21 September, the
Ukrainian parliament went a step further and adopted amendments to the constitution, assuming pow-
ers to annul Crimean laws if they were not brought into line with national legislation (after having
been suspended by the Verkhovna Rada). Moreover, it assumed the right to dissolve the Supreme So-
viet of Crimea. The autonomy was henceforth termed by Kyiv the Autonomous Republic of Crimea
(ARC), a name that Simferopol rejected for a long time thereafter.””’ On the following day, a resolu-
tion was passed that gave the Crimean parliamentarians until 1 November 1994 to amend the constitu-
tion and laws running counter to Ukrainian legislation.'*®

The separatist factions refused to comply with the ultimatum, and the Supreme Soviet appealed to the
central authorities, arguing that Kyiv's demand could not be met because of the "varying attitudes"
[neodnoznachnoie otnoshenie] of the Crimean parliamentarians and the population.'” On 17 Novem-
ber, the Verkhovna Rada responded by annulling approximately 40 of the autonomy's legislative and
normative acts, including the 1991 declaration of sovereignty and the 1992 declaration of
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independence. It also addressed President Kuchma to do the same with the illegal decrees of the
Crimean executive, to which he reacted in January and February 1995. In November 1994, the
Verkhovna Rada also instructed the National Bank to suspend the financing of those power bodies on
the peninsula, which violated Ukrainian legislation.'® Although the national parliament already had
sufficient powers, it preferred neither to dissolve the Crimean Soviet, nor to even nullify the separatist
constitution of 6 May 1992. Nevertheless, Kyiv's move provoked a rather sharp reaction from Russian
parliamentarians, who warned their Ukrainian colleagues that concluding and ratifying a fleet
agreement and basic bilateral treaty would be impossible "without a compromise in the settlement of
the Crimean-Ukrainian conflict"."!

As for the Crimean leaders, they did not appear to be particularly concerned about the Ukrainian par-
liament's resolution. First, they still held it unlikely that Kyiv would take any "radical steps", because
it seemed obvious that such measures would result in the deterioration of Ukraine's relations with Rus-
sia.'® Second, they were more preoccupied with the struggle inside the Supreme Soviet, which
intensified significantly in early December when the opposition, led by the Kurultai faction, attempted
to dismiss the Presidium and, after its failure, decided to boycott the sittings. Therefore, the Crimean
parliament did not consider in its session the resolution of the Verkhovna Rada, and made virtually no
effort to bring the autonomy's legislation into line with Ukraine's.'® On the contrary, it passed some
new acts that the centre deemed to run counter to national legislation. Moreover, it confirmed the va-
lidity of some acts that had already been cancelled by the Ukrainian parliament. No less disturbing for
Kyiv was the activation of contacts between Simferopol and Moscow, culminating in the Crimean
parliament's address, dated 19 January 1995, to President Yeltsin. The parliament requested a consular
group to be sent to the peninsula, which would register Russian citizenship for all those wishing to
obtain it.'** After the group arrived in Simferopol in mid-March, it began issuing Russian passports to
Crimean residents retaining Ukrainian citizenship. This was in accordance with the above-mentioned
amendments to the Russian citizenship law, which allowed double citizenship to former Soviet per-
sons. Kyiv reacted by vehemently demanding the group to be withdrawn, and Moscow reluctantly
complied with the demand.'® Finally, the Ukrainian influence on the peninsula, which had been
strengthened with the establishment of the Franchuk government that was loyal to Kyiv, and came to
exercise virtually full control over the Crimean economy, became endangered again. This was due to
the rapprochement between Tsekov and Meshkov, and the ensuing reconsolidation of the separatist
majority in the Supreme Soviet. The resultant attempt of Meshkov to restore control over the execu-
tive, and the threat to dismiss Franchuk, which would mean Kyiv would lose its most effective instru-
ment f(l)ér6 keeping the situation in Crimea under control, urged the central authorities to more resolute
action.

On 17 March 1995, the Verkhovna Rada nullified the laws on Crimean presidency, thus abolishing the
office itself. It also annulled the constitution of 6 May 1992 and the act on its restoration, as well as
the autonomy's laws on the constitutional court and the election of local councils. The remaining legal
acts that were passed pursuant to the Crimean constitution were declared valid only if they did not
contradict Ukrainian legislation. Although all three main Crimean authorities were guilty of repeatedly
violating laws and resolutions passed by the Verkhovna Rada, the latter confirmed the legitimacy of
the autonomy's parliament and government.'®’ It did not want to provoke an outburst of separatist
sentiments and further the consolidation of the deputies with the Meshkov administration. However,
the Ukrainian parliament considerably reduced the scope of the two bodies' power by adopting, on the
same day, the law "On the Autonomous Republic of Crimea" and by simultaneously invalidating the
1992 laws on the status of the ARC and on the demarcation of powers between its bodies and the cen-
tral ones. According to the new law, the property right for land and natural resources on the territory of
the autonomy was lost. This clearly contradicted the spirit of the HCNM's recommendation to
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implement "the formula of substantial autonomy for Crimea, especially in the economic field" '*®
though not its ambiguous letter (see section 2.2). Joint Crimean-Ukrainian citizenship, much less
separate Crimean citizenship, was not mentioned either, not to mention separate Crimean citizenship.
More importantly, the very idea of a steady, unilateral and unchangeable division of powers between
the centre and the autonomy was replaced by the notion that the centre determined the extent of the
powers of the autonomy. No guarantee was made that it would retain these powers. This change was
reflected in a different procedure bringing into force the autonomy's new constitution. After being
adopted by the autonomy's parliament, it had to be endorsed by the national legislative.'®

While passing the above-mentioned acts, the Verkhovna Rada was rather consolidated. Not only did
statist and nationalist factions, supporting President Kuchma, vote for measures aimed at strengthening
the state and retaining its territorial integrity, but many leftist deputies who opposed the executive did
as well. After a few days, however, the proposal to suspend the autonomy's law on the government, as
running counter to the Ukrainian Constitution and the newly adopted law on the ARC, failed to win a
majority. The calls of the proponents of this move to defend the pro-Ukrainian government from the
separatists' probable revenge were to little avail. Even after the Crimean parliament had indeed passed,
on 22 March, a vote of no confidence in Prime Minister Franchuk, the Verkhovna Rada was unable to
cancel, or even suspend, the resolution on his dismissal, nor the law that made this possible. The main
reason was perhaps the parliamentarians' reluctance to allow further strengthening of the executive,
and to set a precedent to its non-accountability to the legislature. This would have been dangerous in
view of the current reshaping of the Ukrainian political system, which was to be reflected in the so-
called constitutional treaty between the president and the parliament in June 1995."7° Hence, it was left
to Kuchma to retain the influence of Kyiv and that of his own relative in Crimea. He achieved this by
issuing a decree on 31 March on the direct subordination, pending the adoption of the new autonomy's
constitution, of its government to that of Ukraine. Also, the Crimean premier would be appointed by
the Ukrainian president, "taking into account" the proposal of the chairman of the autonomy's parlia-
ment.'”" Accordingly, Franchuk was confirmed as head of the Crimean government. In spite of
Simferopol's appeals, the Verkhovna Rada did not veto the decree.

The separatist majority of the autonomy's parliament hoped that Moscow would intercede for its 'com-
patriots'. On 18 March, the following day after the first resolute actions had been taken by Kyiv, the
Crimean Soviet addressed the Russian president and parliament, pleading Russia not to conclude a
friendship treaty with Ukraine without taking the interests of the peninsula into consideration. A few
days later, the Duma issued another statement on the Crimean problem. It warned of the negative con-
sequences that Kyiv's tough measures with regard to Simferopol would have on the complex problems
that were being dealt with in Russian-Ukrainian relations. On 7 April, the Duma went further by
adopting a law placing a moratorium on the "unilateral reduction” of the Black Sea Fleet. This was
later rejected by the upper house, the Council of Federation. Two days before, an ultra-nationalist Rus-
sian MP manifested his protest to Kyiv's policies towards Crimea by tearing up a Ukrainian flag. The
demonstration was immediately rebuffed by the tearing up of a Russian flag in the Verkhovna Rada.'”

The Russian executive at first reacted rather calmly, stating that the situation in Crimea was an internal
matter of Ukraine, and continued with bilateral negotiations and agreements with Kyiv. However, Ku-
chma's decree and Kyiv's campaign against the Russian consular group on the peninsula made the
Russian government take a tougher stance, with the foreign ministry expressing its concern. After
Tsekov's speech in the Duma on 14 April, in which he argued that the disrespect Kyiv showed to Cri-
mea was disrespectful to Russia, President Yeltsin also made a statement that the friendship treaty
with Ukraine could not be signed until Russia was convinced that the rights of the Crimeans were be-
ing respected.'” Several days later, Kozyrev made the above-mentioned sensational statement that the
use of military force to protect Russian citizens and 'compatriots' abroad could not be excluded.'™

168 Letter by van der Stoel to Zlenko, 15 May 1994, p. 786.

169 See: Law on the ARC 1995; Decree of Verkhovna Rada of Ukraine, 17 March 1995.
70" UCIPR 1996, pp. 118ff.

71 Qee: Decree of President of Ukraine, 31 March 1995.

172 Khronika 1995b, pp. 143f, 147 (quote); cf. Beletskii et al. 1995b, p. 9.

'3 Beletskii et al. 1995b, pp. 9f; Chronology 1995, p. liii.
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Kyiv's readiness to ignore these warnings was, as observers have widely recognised,'” significantly
contributed to by its awareness that Moscow was preoccupied with, and discredited by, its war in
Chechnya, which made any serious move to defend 'the rights of the Crimeans' improbable.'’®

However, measures taken by the Ukrainian authorities failed to secure the compliance of the Crimean
parliament. An attempt by the Kurultai and other opposition factions to remove hard-line separatists
using Kyiv's powers in order to strengthen their own position in the autonomy's power bodies was also
unsuccessful.'”’ Quite contrarily, the separatist majority in the Crimean Soviet was persistent in its
decision to resist the pressure, and even passed several resolutions aimed at regaining the autonomy's
powers that had been stripped by the centre. The most confrontational move was the decision taken on
25 April to hold, on 25 June, i.e. simultaneously with the local elections, a referendum. It would ask
the Crimean voters whether they supported the constitution of 6 May 1992 and the recent Ukrainian
law on the ARC, as well a proposal for the economic and political unity of Russia, Ukraine, and Bela-
rus. Kuchma immediately called the referendum unconstitutional, and threatened that Kyiv would take
further punitive actions. Ukraine's Prosecutor General submitted his formal protest. The Crimean par-
liamentarians withdrew the question about the population's attitude to Ukrainian law, but insisted on
holding a referendum on the autonomy's constitution. They appealed to the presidents and parliaments
of Ukraine and Russia to act as guarantors. The Duma decided to send its observers to the referendum,
and requested the Ukrainian authorities to ensure that the Crimeans have the right to express their free
will.'”® Once again, the relations between Kyiv and Simferopol seemed to be deadlocked.

2.4 The Round Table in Locarno (May 1995)

During the entire year (May 1994 - April 1995), when fierce confrontation took place between Kyiv
and Simferopol, as well as between the autonomy's power branches, the HCNM issued no further for-
mal recommendations. However, he continued to observe the situation in and around Crimea, and vis-
ited Ukraine often (in early November and late December 1994, as well as in early April 1995). As he
repeatedly talked with the Ukrainian and Crimean leadership and other relevant parliamentarians and
officials in the capital and on the peninsula'”, van der Stoel was becoming more acquainted with the
positions, and changes thereof, of the parties involved. He was also acquainting the parties with him-
self as a personality, and with the HCNM as an institution, thus making them more ready to accept his
intervention and mediation. Throughout his meetings, van der Stoel referred to the basic elements of
the OSCE's position on the Crimean problem, as formulated in the decision of the CSO in June 1994.
As mentioned above, the position included, apart from the preservation of the peninsula's autonomy,
respect for sovereignty and territorial integrity of Ukraine, as well as respect for the fundamental prin-
ciples of its constitution.'™®

The High Commissioner kept appealing to both the central and the autonomy's authorities to refrain
from confrontational moves. However, neither in view of imminent moves made by the Ukrainian au-
thorities against the rebellious autonomy, which the OSCE Mission repeatedly warned of in its reports,
nor in the face of the fait accompli, did van der Stoel abandon his reliance on silent diplomacy in fa-
vour of public statements or more resolute intervention, be it direct addresses to the Ukrainian leader-
ship or appeals to the OSCE bodies and participating states to put pressure on Kyiv. In particular,

175 See e.g.: Solchanyk 1995, p. 11; Sasse 1998, p. 26.

176 Back in December 1994, in his first comments on the Russian invasion, the leader of the Kurultai parliamentary faction,
Refat Chubarov, stated that now "Russia would not react very nervously if Ukraine resorted to a tough mechanism in
order to bring the Crimean legislation into line with the Ukrainian one". Khronika 1995a, p. 139.

Taking advantage of the centre's indignation with Tsekov's speech in the Duma, the opposition deputies dissociated
themselves from his stance. They appealed to the Ukrainian parliament to dissolve the Supreme Soviet of the Republic
of Crimea, and to recognise the Verkhovna Rada of the Autonomous Republic of Crimea, as being composed of those
who had signed the address. The national parliament praised the appeal, and suggested that all of the autonomy's
deputies "promptly make clear their personal attitude" to Kyiv's recent resolutions on Crimea. However, the delegation
that was sent to Simferopol failed to elicit declarations of loyalty from the majority of the deputies, despite threatening
that the autonomy's parliament would be dissolved. Khronika 1995b, p. 149; UCIPR 1996, pp. 137f (quote on p. 138).
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contrary to the hopes and suggestions of Head of the Mission (HOM) Andreas Kohlschiitter, who
qualified the resolutions of the Verkhovna Rada and Kuchma's decree passed in March 1995 as threat-
ening the autonomy and minority rights, taking every opportunity to call for "preventive diplomatic
intervention", the HCNM failed to clearly express his condemnation of those measures during a visit
to Ukraine on 4-8 April."®' Moreover, he did not hold a meeting with Meshkov, thus accepting his dis-
missal as irrevocable. He also promptly switched to the name of the autonomy that Kyiv had come to
insist on, the ARC. Other OSCE bodies did not unequivocally criticise Kyiv either. It is true that a
statement of concern by the EU was presented to the Permanent Committee as early as 23 March, and
a week later the Hungarian Chairman-in-Office (CiO) sent a note to the Ukrainian foreign ministry,
suggesting that Kyiv revoke its newly adopted law on the ARC and resume a dialogue with Simfer-
opol on the "special status of Crimea within Ukraine". However, a similar decision of the Permanent
Council, warning against further unilateral steps, was not passed in early May, as the CiO suggested
not to "make things difficult for the Ukrainians". Such a turn reflected a change in attitude of the
leading OSCE states, primarily the USA. As Kohlschiitter suggests, this could have been caused by
their new appreciation, contributed to by the war in Chechnya, of Ukraine's strategic importance to
European security and national interests of the member states.'®*

The aforementioned attitude of the High Commissioner may have been the result of not only his taking
into account the OSCE general priorities regarding the issue in question, but also of his view that quiet
methods were best suited to deal with the situation. This was particularly the case, as he could not rely
on the OSCE bodies and/or states to pressure the Ukrainian authorities (see section 5.1). Another pos-
sible reason for the HCNM's reserved reaction towards Kyiv's tough measures could be that he
deemed those measures inevitable, in view of the Crimean parliament's disobedience, and maybe even
desirable, in terms of establishing more balanced relations between the centre and the autonomy. That
is, the autonomy was thus clearly denied its own statehood and demoted to the level of autonomy
proper. One may suggest that he was, in some sense, waiting for both parties to get 'ripe' for his active
involvement. In particular, this applied to the Crimean leadership, who had to develop a more realistic
perception of their own possibilities to resist the Ukrainian authorities, and of Moscow's willingness
and ability to prevent Kyiv from resolute actions against Simferopol, so that they, the Crimean leader-
ship, could start looking for the help of international organisations in preserving the autonomy's
rights.'® Whatever the case, van der Stoel clearly wanted neither further curtailing steps by Kyiv, such
as the dissolution of the Crimean parliament, nor assertive moves by Simferopol. He would soon
manifest this view in another letter to the Ukrainian foreign minister (see section 2.5). He did not,
however, have any leverage to make the parties stay in, or come (back) to, a disposition he might view
as a compromise. Although on the day of his arrival on the peninsula the Supreme Soviet appealed to
the High Commissioner to ensure, inter alia, that the OSCE played an active mediating role in the
conflict,"™ his own appeal for restraint did not prevent the separatist majority from its decision to hold
a referendum.

Under these conditions, a Ukrainian round table, organised on 11-14 May in Locarno, Switzerland,
presented an important opportunity for the HCNM to do all he could to help overcome the confronta-
tion, that is, to bring together relevant actors from both the centre and the autonomy, and promote a
dialogue between the parties. On the one hand, van der Stoel sensed, as his advisor has suggested, that
"the parties were literally too far apart”, and that other issues frequently preoccupied them. This was
especially the case with regard to leading members of the Ukrainian parliament, which was by then
heatedly debating constitutional matters. Therefore, van der Stoel wanted to bring relevant personali-
ties somewhere outside the country, where they could focus their attention and directly benefit from
the advice of the OSCE team of experts.'®® The task was facilitated by the parties' confidence in the
OSCE's impartiality and its mediating capability, which had by then been created through the efforts
of both the High Commissioner and the Mission.'® On the other hand, van der Stoel had experienced

'8 Kohlschiitter 1996, p. 133f.

82 Ibid., p. 133 (quotes), 134.

183 Johansen 1999, p. 94.

184 Krymskie izvestiia, 7 April 1995, p. 1.

185 packer 1998, p. 308.

18 According to Kohlschiitter, at the beginning of the Mission's activity in Crimea, the autonomy's separatist actors
perceived it as another instrument of the Ukrainian government. The earlier visits of the HCNM had made them believe
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that "parties often lack the structures of dialogue required for direct and concrete talks where genuine
positions may be expressed without having to defend slogans designed for public consumption and
without fear of losing face".'"®” He made arrangements for such a dialogue, and directed it through his
private consultations with each party, as well as through agenda-setting and summations. Some au-

thors call this type of work 'facilitative' or 'preventive mediation'.'®®

The round table, attended by 16 Ukrainian and Crimean high-ranking government officials and par-
liamentarians, and co-chaired by the HCNM and HOM, proved to be quite successful in discussing
and diminishing differences between the participants' views on Crimea's status and powers. Three days
of direct personal exchanges between the political actors from Kyiv, Simferopol and Sevastopol, in
conditions of confidentiality and under OSCE guidance, enabled them to resume the ability to partici-
pate in a dialogue, as well as find a common ground for it. Kohlschiitter later referred to the "spirit of
Locarno" that inspired the parties to keep to the agreement that was reached at the round table, and to
fulfil the plan of eliminating the differences between their positions.'™ Although the effectiveness of
this 'spirit' seems to be overestimated in his statements, as further conflicting moves of the parties
demonstrated, several participants of the round table also appreciated its atmosphere of open discus-
sion, and recognised its significant impact on the following process of the search for a compromise.'*”
In particular, Tsekov's satisfaction with the Locarno agreement contributed to it being accepted by the
Crimean parliament. No less important was the fact that the results of the OSCE initiative were ap-
praised by the Ukrainian leadership. Most enthusiastic seems to have been the reaction of the parlia-
ment's speaker, Oleksandr Moroz, who, in a meeting with Kohlschiitter on 24 May, reportedly quali-
fied the results of the round table as creating "a new situation" and giving "hope for a civilised way
out"."”! His decision to follow the way that had been found in Locarno appeared to be an important
factor for the adoption of a conciliatory decision by the Verkhovna Rada.

2.5 The Locarno Recommendations and First Steps to their Implementation

[E]verything ought to be avoided which could lead to an escalation of existing tensions. In this connec-
tion, we urge the Parliament of the Autonomous Republic of Crimea not to proceed with its plan to sub-
mit to a referendum the Crimean Constitution which was abolished by the Ukrainian parliament. We also
feel that it would not bring the solution of the existing problems any nearer if the Crimean Parliament
were dissolved.

[W]e were especially struck by the fact that a considerable number of participants in the Round Table,
who often differed in the past, expressed the view that the law of Ukraine on the demarcation of powers
between the organs of state power of Ukraine and the Republic of Crimea of June 1992 (which did not
enter into force) contained important elements for an eventual solution of the problem. We share this
view (...). One could even envisage that the essential parts of the law on the demarcation of powers, with
some modifications and additions, could constitute the future constitution of the Autonomous Republic of
Crimea, and that the Ukrainian Parliament would adopt a parallel constitutional law with the same

that the OSCE was only concerned with Ukraine's territorial integrity and the Crimean Tatar problem. Kohlschiitter
1996, p. 130. Kohlschiitter's evaluation of the Mission's (and, implicitly, his own) role as creating "capital of
confidence" seems to be exaggerated. It is obvious, if only from the above mentioned address given by the Crimean
Soviet to the HCNM in order to ensure the OSCE mediation, that this capital was also created by van der Stoel's
meetings. On the other hand, Packer stresses the role of the High Commissioner's efforts, neglecting those of the

Mission.
87 Packer 1998, p. 308.
S T

189 Kohlschiitter 1996, p. 138.

1% Ynterviews with Chubarov, 16 September 1999; Shulha, 22 September 1999; Stretovych, 20 October 1999; and Tsekov,
22 October 1999. It is worth noting that Chubarov does not consider the Locarno talks to have been entirely successful
because he saw a lack of "constructiveness" in the attitude of the separatist Crimean parliamentarians, headed by
Tsekov. Chubarov believes a breakthrough was first made at the Noordwijk round table in March 1996. In contrast,
Tsekov was more satisfied with the Locarno common ground for a broad autonomy for Crimea than with the Noordwijk
recommendations. The latter were presupposing a considerably narrower scope of the autonomy's rights, which the
HCNM agreed with, thus making it more difficult for the Crimean leadership to resist Kyiv's pressure (see section
2.10).

191 Quoted in: Kohlschiitter 1996, p. 139.
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content. Agreement on this basis would also end the present subordination of the Crimean Government to
the Government of Ukraine.'”

The OSCE's recommendations, which Kohlschiitter referred to as 'the Locarno Paper', were, as early as
15 May, presented to the parties in the HCNM's letter to Minister for Foreign Affairs Udovenko, with
an explicit request to have them sent to the Ukrainian and Crimean parliaments as well. Given the
level of confrontation, van der Stoel and other OSCE representatives deemed it useful to immediately
offer the parties "some comments and suggestions of a more general nature". These would be issues on
which they had reached a "unanimous view", while some other aspects of the problem that had been
discussed in Locarno required "further reflection and analysis" on their part.'”

As a basis for any solution to the controversy over Crimea's status, the Locarno Paper reiterated the
same elements of the OSCE's position which the High Commissioner had referred to in his earlier
talks in Kyiv and Simferopol. It is true that the respect for the autonomy of Crimea was not mentioned,
but the authors clearly supported some level thereof that corresponded to the territorial integrity of
Ukraine and the supremacy of its constitution. This was evidenced by the reasons that they gave for
sharing the view that a possible solution could be based on the demarcation law. The law, they argued,
laid down "some basic principles which usually govern the relationship between an autonomous re-
public and the central state organs". The acceptance of those principles by Simferopol, i.e. its giving
up the idea of Crimean statehood, would have been welcomed as "a major step towards a solution" by
the OSCE team. At the same time, the law summarised the competencies reserved for Simferopol, thus
making it clear that the peninsula would have substantial autonomy. Furthermore, the law gave the
Crimean parliament the right to appeal to the Constitutional Court of Ukraine, if it considered that
Ukrainian legislation was infringing upon the powers of the ARC. No less important was the principle
that powers of the autonomy could not be altered unilaterally, making the demarcation established by
the law rather stable. The OSCE team recommended that Kyiv and Simferopol make "a determined
effort", as soon as possible, to reach an agreement on the future status of Crimea, based on the above
elements."” By expressing their belief that such an agreement would end the subordination of the Cri-
mean government to that of Ukraine, which the decree of 31 March had introduced pending the adop-
tion of the autonomy's new constitution, the authors supported eliminating 'excessive' curtailing of the
Crimean powers, i.e. one stepping beyond the demarcation principles that they favoured.

The above recommendations included general ones defining what the status of Crimea should look
like, and operational ones determining how to move to that goal and, by the same token, how to pre-
vent the escalation of the existing tensions and eventually remove them. Apart from these recommen-
dations, the HCNM and his collaborators also addressed some specific problems which would arise if
the proposed delineation of powers was followed. Suggestions on how to deal with those problems
constituted a sizeable group of substantial recommendations in the Locarno Paper. Bearing in mind
that the Crimean leadership's claims for the status of the peninsula were fuelled by their striving for
economic powers, the authors recommended that Kyiv and Simferopol begin negotiations as soon as
possible on the implementation of that point in the demarcation law, "which on the one hand gives to
the Autonomous Republic of Crimea the right to own the land, mineral wealth, water and other natural
resources on its territory, but which, on the other hand opens the possibility of curtailment of this right
by Ukraine". Similarly, they argued that the Crimean claims for dual (Ukrainian and Russian) citizen-
ship were to a considerable degree motivated by the problems that many of the peninsula's residents
had with the transfer of their pensions from, or going to study in, the Russian Federation. The OSCE
representatives suggested that these problems be solved with a special agreement between the two
states.'”> Another problem that the OSCE team considered requiring an immediate solution to was the
realisation of the right of the autonomy's parliament to appeal to the Constitutional Court of Ukraine.
The court would decide on the constitutionality of the acts of the central legislature and executive,
which Simferopol saw as running counter to the demarcation law. By the time that these recommen-
dations were issued, the Constitutional Court had not yet been formed due to differences between the

1921 etter by van der Stoel to Udovenko, 15 May 1995, pp. 792-793.
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left and right wings in the Verkhovna Rada. Moreover, it was unlikely that these differences would be
solved soon.'” Indeed, in July 1995, another attempt to elect judges failed, and it was only in autumn
1996 that the court began its activity. Under these conditions, the authors deemed it desirable that the
Ukrainian and Crimean parliaments create a temporary "organ of conciliation with the task of sug-

gesting solutions to differences arising in the course of the dialogue about relevant legislation"."*’

Although the full implementation of these recommendations required some time, this process had to
be started immediately. The failure of the Crimean parliament to annul the referendum, which was to
be held just a month later, would have made impossible the implementation of the agreements made in
Locarno. An important role in encouraging both parties to formally fix this agreement was played by
the OSCE Mission and by Kohlschiitter personally. He held a number of meetings with heads of both
parliaments and other influential politicians, was present at a relevant sitting of the Verkhovna Rada
and even delivered a speech in the Supreme Soviet of Crimea when it was about to vote on cancelling
the referendum. This gave the ambitious HOM an opportunity to establish a more active and inde-
pendent position. This was important to him, because he did not want to reduce the Mission's activity
to merely helping the HCNM and, as mentioned above, he did not share van der Stoel's views of a
preferable mode of OSCE behaviour under the conditions that prevailed in Ukraine. Although both
Moroz and Tsekov were willing to follow the recipe proposed by the OSCE mediators, neither of them
was confident of being able to resist radical deputies' calls for resolute measures, or of his ability to
overcome the distrust of a majority of his parliament, if the other were ready to compromise. This dis-
trust was reflected in proposals that the Presidium of the Crimean Soviet sent to its counterpart in Kyiv
on 22 May. Before the autonomy's parliament revoked its decision on the referendum, the Verkhovna
Rada was to put into effect the demarcation law as a basis for the new status of the autonomy, and had
to annul the law on the ARC and the presidential decree on the subordination of the autonomy's gov-
ernment to Kyiv. It also was to restore the Crimean Constitution of 1992, with the exception of articles
running counter to the Ukrainian constitution and the law on demarcation of powers. While referring
to the OSCE's recommendations, the Crimean leadership did not act in accordance with 'the spirit of
Locarno'. They wanted the Ukrainian parliament to go the whole way first, preferring to meanwhile
keep the referendum weapon ready and not start bringing the autonomy's legislation into line with the
national one.'”®

It is understandable that many Ukrainian parliamentarians did not consider the Crimean proposals a
step towards a compromise. Dmytro Stepaniuk, who on 25 May presented the issue to the Verkhovna
Rada on behalf of an ad hoc commission on the Crimean problem, even qualified the proposals, along
with the Supreme Soviet's continuing preparation for the referendum, as running counter to the rec-
ommendations of the Locarno round table. He believed that inserting the provisions of the demarca-
tion law in a new Crimean constitution, as was recommended by the OSCE, was acceptable, as long as
this did not bring the constitution "beyond the legal field of Ukraine". However, he objected to annul-
ling the law on the ARC, as had been suggested by the Crimean parliament, because the part of the
law concerning economic powers was based on the demarcation law. He also insisted on the provision
of the former (in contrast to the latter) that the autonomy's constitution was to be confirmed by the
Verkhovna Rada, which the Crimean leadership was highly reluctant to admit. According to Ste-
paniuk, most members of the ad hoc commission came to the conclusion that the legislative potential
of the current autonomy's parliament was "exhausted", meaning that it was unable to bring the Cri-
mean legislation into line with the Ukrainian one. Therefore, the commission proposed to schedule an
early election of the Crimean Soviet, as well as to annul the decision on the referendum by a resolution
of the Verkhovna Rada, thereby clearly running counter to the Locarno agreement.'*’

19 On 1 June 1994, after the restoration of Crimea's separatist constitution, President Kravchuk appealed to the Verkhovna

Rada to speed the formation of the Constitutional Court. According to the current Ukrainian Constitution, as well as to
the demarcation law, it was the only body empowered to annul the decisions of the Crimean parliament that were held
to be running counter to the Ukrainian legislation. The deputies, however, preferred to amend the Constitution in a way
that enabled the Verkhovna Rada itself to nullify Crimean acts. See Persha sesiia VRU, Bulletin No. 18, [Kyiv] 1994,
pp- 6-103; Bulletin No. 19, pp. 73-103. In contrast, soon after the abolishment of the Crimean Constitution in March
1995, the OSCE ambassadors declared that "[i]t is highly unsatisfactory to have the Ukrainian Parliament play lonely
and supreme 'judge' of constitutional frictions between Kyiv and Simferopol". Quoted in: Hopmann 2000.
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Moroz, however, managed to prevent the parliament from approving this proposal. Referring to the
results of the Locarno talks, and the OSCE recommendations that followed, he instead proposed to ap-
peal to the Crimean parliament to revoke its decision on the referendum and to submit a draft of the
autonomy's new constitution, which would be based on the demarcation law. After one week, the ad
hoc commission was to inform the Verkhovna Rada on the implementation of this demand. If the Cri-
mean Soviet failed to cancel the referendum, the Ukrainian parliament would pass the resolution that
was proposed by the ad hoc commission. The crucial point, according to Moroz, was to give the pen-
insular deputies the last chance to act in the interests of both Ukraine and Crimea, as well as to follow
the OSCE's recommendations.”” He succeeded in getting his proposal approved by a majority, but had
to resort to flagrant violation of the parliamentary procedure.

The conciliatory resolution opened a possibility for the Crimean parliamentarians to take the next step.
On 31 May, when Kyiv's appeal was discussed, Kohlschiitter was invited by the Presidium to directly
address the session. The idea was that he present the results of the Locarno round table and the way to
overcome the confrontation between Kyiv and Simferopol, which had been proposed by the OSCE.
His speech®” was based on the Locarno Paper, somewhat deviating from it towards support for the
Crimean side®”. It stressed the balance between the principles of Ukrainian sovereignty and Crimean
autonomy, exemplified by the law on the demarcation of powers, as the ground for compromise. The
speech also contained an appeal to refrain from both the referendum on the constitution and referen-
dum on the union with Russia and Belarus. At the same time, Kohlschiitter emphasised the OSCE's
insistence on Kyiv's reciprocal refusal to dissolve the autonomy's parliament, and expressed his hope
that a reasonable position of Moroz would ensure this result. Moreover, he pointed to the establishing
of a conciliatory body, recommended in the Locarno Paper, as a way of making coexistence and co-
operation between the two legislatures possible.

Kohlschiitter's speech evoked a highly negative reaction from the Mejlis, which had objected to the
demarcation law at the time of its adoption in 1992, and supported the measures taken by Kyiv in
March 1995 to curtail the pro-Russian Crimean leadership's power. They therefore clearly did not
want it to be restored to its previous scope. Indeed, the Crimean Tatars considered the very fact of a
public speech by the OSCE representative inadmissible, since it was presented by their opponents as
evidence of support for their position from the organisation.”** The Kurultai faction and other opposi-
tion deputies refused to take part in the vote on cancelling the referendum, claiming that the previous
decision had to be revoked by those who had adopted it.*” In contrast, factions of the Russia bloc re-
acted to Kohlschiitter's proposals and promises favourably.® They voted unanimously, though by a
very thin majority of the whole parliament, to cancel the referendum on the constitution. However, the
referendum on the union was not even mentioned in the resolution. They also instructed the

200 1bid., pp. 751,

21 Moroz did not even put to vote the above-mentioned proposal of the ad hoc commission, which was in charge of
preparing a draft on the issue when it was to be considered by the parliament. Instead, he made the parliament vote on
his own proposal, which had not been discussed in the commission or the relevant standing committees (Ibid). The
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the Verkhovna Rada's policy with regard to the autonomy. However, the speaker rejected their demands for another
vote on revoking the resolution that he had suggested. Ibid., Bulletin No. 64, pt. 1, pp. 5-9, 16 (quote on p. 8).
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For example, Kohlschiitter stated that the adoption of the new autonomy's constitution, based on the Locarno principles,
would end not only the subordination of the Crimean government to Kyiv, but also the curtailment of the autonomy's
powers imposed by the Verkhovna Rada's decisions of 17 March.

Ukrainskii domashnii razgovor 1995; interview with Budzhurova, 22 October 1999. For the same reasons, the reaction
in Kyiv was no less negative, and provoked, for the first time, calls to end the Mission's activity (Biischer 1999, p. 6).
Kohlschiitter 1996, p. 140. One may suppose that, given their striving for the dismissal of the separatist leadership of
the Soviet and their support of Kyiv's measures, the Tatar deputies were even interested in getting a negative result on
the vote on cancelling the referendum, since that would probably result in the dissolving of the Crimean parliament.
Contrary to the Crimean Tatars, pro-Russian politicians on the peninsula appreciated Kohlschiitter's activity more than
that of van der Stoel. This is due to the HOM's above-mentioned criticism of Kyiv's measures against Simferopol, and
to the pro-Crimean tone of his speech in the Supreme Soviet. One may also suggest that this has to do with his much
more reserved attitude towards the Tatars. Interview with Tsekov, 22 October 1999; speech by Oleh Kyrylov (Oleg
Kirillov, 1995), head of the Russian Community of Crimea, at the round table in Yalta in September 1995.
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constitutional commission to "continue working" on a draft of the new constitution, which would
include the demarcation law as a separate chapter, and to submit the draft to the Ukrainian parliament.
Moreover, they addressed the latter with a proposal to establish a "plenipotentiary inter-parliamentary
body" to resolve the legislative disputes between Kyiv and Simferopol. In an introduction to the
resolution, this consent to the Ukrainian parliament's proposals of 25 May (or, rather, compliance with
its demands) was justified by the fact that they corresponded to the OSCE's recommendations. The
proposals were even qualified as evidence for a "new approach of the Verkhovna Rada of Ukraine to
resol;gi7ng of the Crimean problem", thus making it possible for pro-Russian deputies to save political
face.

Nationalist factions in the Verkhovna Rada denounced Kohlschiitter's speech as an intervention in
Ukraine's internal matters and as propaganda of "purely pro-Russian imperial ideas in Crimea". They
considered his calls for preserving the Crimean autonomy, and basing it on the demarcation law, to be
transcending the Mission's tasks. They objected to unreserved implementation of his recommenda-
tions, and appealed to the Verkhovna Rada to demand that the HOM be recalled. Arguing that the
autonomy's parliament had not fulfilled the national parliament's resolution of May 25, and in particu-
lar, that it had failed to cancel the referendum on the union, they insisted on taking further resolute
measures.’” Moroz, however, refused to put the Crimean issue on the session's agenda, and it did not
appear there for a long time. This meant that the other HCNM's recommendations, which required
legislative acts for their implementation, were not dealt with either. In particular, the session never
discussed the establishing of a body empowered to solve emerging tensions between Kyiv and Simfer-
opol. In any case, it would have had little chance of being approved, since the majority of Ukrainian
parliamentarians, as noted above, unequivocally objected to placing the centre and the autonomy on an
equal footing.”” In effect, the Verkhovna Rada simply waited for the Crimean parliament to submit a
draft of the autonomy's new constitution.

Meanwhile, on 30 June, Udovenko replied to van der Stoel's letter of 15 May. By then, the HCNM had
visited Ukraine once more, on 18-20 June, to propel forward the negotiations between Kyiv and Sim-
feropol.”'” The foreign minister expressed his satisfaction with the results of the High Commissioner's
intervention. He pointed to "certain promising tendencies in the development of the situation in the
ARC", in particular the annulment of the referendum, as "evidence of a certain influence of recom-
mendations developed in Locarno"?'' However, rather than explaining these tendencies by the
reciprocal compromising moves of both parties, with OSCE assistance, his explanation was that Cri-
mean leaders had begun to realise that their previous separatist course had no future. He hoped to
strengthen this realisation through "joint and consistent efforts by Ukraine and the OSCE". Accord-
ingly, Udovenko shared the HCNM's view that a solution of the Crimean problem should be based on
respect for Ukrainian sovereignty, territorial integrity and basic principles of its constitution. He was,
however, reluctant to recognise the demarcation law as a ground for such a solution, making instead a
non-committing statement that "[u]seful material to determine the scope of the ARC authorities man-
date may be taken from the text" of that law. He supported the OSCE team's suggestion that the issue
of dual citizenship should be de-actualised by solving the underlying social and economic problems,
but made no reference to his government's intention to begin negotiations on the matter with Russian
authorities. As for other recommendations, the foreign minister only stressed that they had been "thor-
oughly" studied by Ukrainian authorities. However, he failed to formulate any attitude, even though he
sent his reply to The Hague six weeks after receiving the letter from van der Stoel.*’* One could

27 Postanovlenie Verkhovnogo Soveta Kryma, 31 May 1995. The parliamentarians also passed a special address to the

Crimeans, in which they explained in more detail the results of the Locarno round table, and the essence of the OSCE
recommendations.

Tretia sesiia VRU, Bulletin No. 71, pt. I, pp. 16ff (quote on p. 16). Moroz defended Kohlschiitter against nationalists'
accusations, referring to the HOM's statement that his speech had been misinterpreted by journalists. (Ibid., p. 26).
Whether or not the text presented by Kohlschiitter to the OSCE bodies was identical to the speech delivered (this was
called in question by the Ukrainian authorities), even the former included points - mostly those from the Locarno Paper
- which were clearly unacceptable for the nationalists.

The Verkhovna Rada preferred to solve the existing problems through interim joint groups of deputies of the two
parliaments, a negotiating (rather than a judging) body which, according to Udovenko, turned into a "constructive
channel" (letter by Udovenko to van der Stoel, 30 June 1995, p. 801).

219 OSCE Newsletter, 6/1995, p. 3.

211 Letter by Udovenko to van der Stoel, 30 June 1995, p. 800.
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suppose that, contrary to 1994, the Ukrainian leadership did not want to overtly reject any of the
HCNM's recommendations, even if they were not seriously inclined to consider their implementation,
because his involvement was perceived as useful and desirable.

Thus, in May 1995, the intervention of the High Commissioner and other OSCE representatives made
it possible to avoid an escalation of the conflict between the Ukrainian and Crimean authorities, and to
find a common ground for dialogue between the two parties. At the same time, this intervention estab-
lished, for the first time, the OSCE as an attractive and authoritative mediator in the conflict, even
though few were capable to identify the HCNM as a separate actor among representatives of the or-
ganisation at this point.”"> The result, however, did not mean overcoming differences in the parties' ap-
proaches to the Crimean problem. Nor was there even a steady negotiating movement in that direction.
On the one hand, the autonomy's leadership tried to use the Locarno recommendations as a means to
revoke Kyiv's curtailing measures and to preserve (or restore) 'Crimean statehood'. Ukrainian parlia-
mentarians and officials mainly refused the very idea of basing relations between the centre and the
autonomy on a bilateral treaty, which the former would be unable to change. On the other hand, the
attention of the parties was soon distracted by other problems again, most notably by rising tensions
between the autonomy's authorities and the Crimean Tatars. This also changed the focus of the OSCE
activities in Ukraine for some time (see below). Nevertheless, even partial implementation of the High
Commissioner's recommendations no doubt strengthened his belief, expressed in his letter of 15 May,
that "the Round Table is a useful instrument in search for solutions", thus buttressing his hope that

"this formula can be used again in the future".*"*

2.6 The Beginning of the Crimean Constitutional Process (June - September 1995)

On 25 June 1995, the election of deputies and heads of local councils (Soviets) on the peninsula re-
sulted in an impressive victory for the Communist Party of Crimea.”"* This evidence of the drastic de-
cline of popular support for the parties of the former Russia bloc was soon followed by their loss of
power in the autonomy's parliament. On the same day that the election took place, the peninsula evi-
denced the largest scale of violent protests of the Crimean Tatars against atrocities of the criminal
groups and indulgence on the part of the authorities. Two days before, two Tatar market sellers had
been killed by racketeers in a village in eastern Crimea. The protests found expression in attacks on
stores and restaurants that were supposedly controlled by the gang which was guilty of the murder.
They resulted in bloody clashes between the Tatar groups and militia units, during which two more
Tatars were killed and several were badly wounded.?'® This unrest, unprecedented in the history of
independent Ukraine, enabled the central government, under the pretext of resolute actions against
organised crime, to establish full control over Crimean law enforcement authorities, subordinating the
autonomy's executive in general more strictly. At the same time, the Crimean parliamentary opposition
took advantage of this obvious demonstration of the separatist leadership's inability to secure social
stability, in order to finally dismiss Tsekov on 5 July. A member of a centrist Agrarians faction,
Yevhen (Yevgenii) Supruniuk, was elected the new chairman of the Supreme Soviet. The following
resignation of the Presidium resulted in further curtailment of the power of pro-Russian factions.*!’
Having closed the separatist chapter in Simferopol's relations with Kyiv, this change opened the way
for their normalisation.

213 No difference was made between the OSCE participants in either Stepaniuk's or Moroz' references to the Locarno

agreement in the Verkhovna Rada, or in Kohlschiitter's speech in the Crimean Soviet. The High Commissioner's role
was mentioned in connection with neither the round table nor the recommendations, and the common results of the
OSCE team's intervention appeared to be primarily the achievement (viewed positively or negatively by various actors
in Kyiv and Simferopol) of the Mission. Kohlschiitter, who described the tasks of the Mission, further strengthened this
projection, because he made no reference to the very existence of the HCNM as a separate institution. Soon, however,
the Crimean politicians contrasted his speech (and his activities in general) with the style of van der Stoel's
involvement. Interviews with Budzhurova and Tsekov, 22 October 1999. See also fnn. 206 in this chapter.
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The main objective of the peninsular elites, except for the Tatar one, was to resume the Crimean par-
liament's control over the government. This would allow them to take care of their economic interests
with more ease. After the dismissal of the rebellious leadership, a further move by the Supreme Soviet
on 2 August, aimed at eliciting the Ukrainian president's consent to end the direct subordination of the
Crimean government to Kyiv, was to formally revoke the March resolution of no confidence in Fran-
chuk.”"® Kuchma responded on 19 August by issuing a decree on the executive bodies in the ARC.
This stipulated, inter alia, that until a new Ukrainian constitution is adopted, the autonomy's prime
minister would be appointed by its parliament, as agreed with the president of Ukraine. At the same
time, local state administrations subordinate to its government, as well as to the government and presi-
dent of Ukraine, were to be established in Crimea.>"® Thus, the Supreme Soviet's demand was met and
the respective Locarno recommendation implemented, only in part.

The Crimean parliamentarians had to look for a way to get their preferred mechanism of appointing
the prime minister fixed in a new constitution of the autonomy. This was all the more important be-
cause they were eager to check the omnipotent Franchuk.”*” They hence had a stimulus to speed up the
elaboration and adoption of its draft. On 21 September, the draft constitution was adopted in the first
reading by a simple majority. In his presentation to the session, the head of the constitutional commis-
sion, deputy chairman of the Supreme Soviet Anushavan Danelian, argued that it was not a new con-
stitution but rather a revised version of the constitution of 25 September 1992. It is worth reminding
that the latter was in turn a revised version of that of 6 May 1992 and was not recognised by the Verk-
hovna Rada as conforming with the Ukrainian constitution and laws. In accordance with the demarca-
tion law, which was included in the text as a separate chapter, the draft declared Crimea to be an
autonomous part of Ukraine, independently deciding on matters assigned to its competence by the na-
tional and the autonomy's constitutions, as well as Ukrainian legislation. The conceptual base for the
draft was, however, the same idea of Crimean statehood (rather than autonomy) which was embodied
in the constitution of May 1992, and which was hardly acceptable to Kyiv. It was reflected in the old
name of the autonomy, the Republic of Crimea (rather than the ARC), as well as in the stipulation of
Crimean citizenship and "state symbols" as elements of statehood. The only element which was miss-
ing from the new version, in comparison with the old one, was that of president. There were several
other provisions running counter to the valid Ukrainian law on the ARC. Its territory was described as
including Sevastopol, which since the Soviet time constituted a separate administrative unit directly
subordinated to Kyiv. The interior and justice ministries were to be established instead of departments
for the respective Ukrainian ministries, and budgetary relations between the autonomy and centre were
to be based on an agreement, the latter provision corresponding to the demarcation law. Moreover, the
Crimean parliament did not accept the mechanism of approving the autonomy's constitution by the
Verkhovna Rada, arguing that it would enable Kyiv to make unilateral amendments to a text passed in
Simferopol.”' The Supreme Soviet was not satisfied with the procedure of appointment of the auton-
omy's prime minister, which was introduced by Kuchma's decree of 19 August. At the same sitting, an
address was passed urging him to amend (in fact, almost revoke) this decree.””? Accordingly, the draft
envisaged that the appointment be made by the Crimean parliament, without Kyiv's consent. The
document clearly demonstrated that there remained a considerable gap between the positions of the
parties, and that bridging this gap would not be easy. The draft constitution was adopted during an-
other visit of the HCNM to the peninsula. It was therefore taken into account in a new series of his
recommendations on the Crimean problem.

2.7 The High Commissioner's Recommendations of 12 October 1995

Although the clashes between the Crimean Tatars and the militia in June urged the HCNM to pay
close attention to the returnees' problems, thus for some time shifting the focus of his involvement, he

218 Tbid., p. 117.

219 Tbid., p. 118.

20 Franchuk appeared to be the primary winner of Kuchma's decree. He could further strengthen his power on the
peninsula, while manifesting an unreserved loyalty to Kyiv. However, both this power and loyalty evoked rising
opposition among the MPs. Beletskii/Zaitsev 1996, p. 19.

21 Danelian 1995.

22 See: Postanovlenie Verkhovnogo Soveta Kryma, 21 September 1995.
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could not stop dealing with the still dangerous tensions related to the status of Crimea. Moreover, he
considered the overcoming of these tensions, and therefore political stabilisation on the peninsula, to
be a precondition for raising considerable international donations for the resettlement and reintegration
of the returnees.”” Having arrived in Ukraine for another OSCE-sponsored round table, which was
this time devoted to the problem of the deported peoples and held in the Crimean town of Yalta on 20-
22 September 1995, the HCNM took the opportunity to hold a series of meetings in Kyiv and Simfer-
opol. These meetings were intended, in particular, to promote a further dialogue between the central
and autonomy's authorities.”** In his letter to Udovenko, dated 12 October and devoted primarily to
recommendations resulting from the Yalta talks, the High Commissioner also paid considerable atten-
tion to the remaining differences on Crimean constitutional matters.

Proceeding from the Locarno general recommendation to use the demarcation law of 1992 as a basis
for defining the scope of the autonomy's competence, the HCNM presented several substantial and
structural proposals. These concerned some specific issues of controversy, in particular those con-
nected with inherent contradictions in the law. To begin with, he recommended that, although this
stipulated foreign policy as being within exclusive competence of the centre, the autonomy,

taking into account the Ukrainian legal order, will have the right to conclude international agreements re-
garding commercial and cultural questions, and that it will have a right to open trade offices abroad.””

This recommendation may appear somewhat strange, since such a right was recognised by Kyiv even
in the law on the ARC. The High Commissioner, however, probably wished to eliminate a contradic-
tion between the two provisions of the demarcation law, pertaining to powers of the centre and auton-
omy respectively. The latter included "participating in the formation and execution of Ukraine's do-
mestic and foreign policy on questions touching the interests of the Republic of Crimea".”*® Moreover,
in the High Commissioner's view, Ukraine should commit itself to consult the ARC before concluding
treaties of special relevance for the autonomy, as well as to include its representatives in official dele-
gations to other states. This recommendation undoubtedly reflected the Crimean leadership's repeated

complaints about not being invited to participate in negotiations on the Black Sea Fleet.

On the matter of citizenship, in contrast, the HCNM preferred to follow a provision of the demarcation
law, which reserved it for the state organs of Ukraine, rather than an ambiguous formula of an intro-
ductory article of the same law, which implied separate citizenship for the autonomy ("Every citizen of
the Republic of Crimea is a citizen of Ukraine"**’). He recommended the removal of references to Cri-
mean citizenship from its constitution, arguing that there was no need to stipulate this. The only right
deriving from this citizenship, according to the latest draft, was the right to vote, which the residents of
the peninsula held anyway. Such an argument once again demonstrated that the High Commissioner
placed an emphasis on pragmatic interests, and denied legitimacy to claims on symbolic assets. It was
primarily because of its symbolic importance as an attribute of statehood that the autonomy's leaders
insisted on separate citizenship. In accordance with this pragmatic approach, the High Commissioner
paid due attention to the Crimean authorities' insistence on getting a considerable share of state prop-
erty that was situated on the peninsula. Repeating the call of the Locarno Paper for negotiations on the
division of that property, he added that

arrangements will have to be made to ensure that an equitable portion of the revenues of Ukrainian prop-
erty in Crimea and of natural resources of Crimea will be used for the benefit of Crimea.***

Finally, a recommendation regarding the problem of Sevastopol bore the same emphasis on pragmatic
interests and real demands. As a compromising solution between Kyiv's insistence on a special status

223 Holos Ukrainy, 26 September 1995, p. 2; Krymskie izvestiia, 21 September 1995, p. 1.

24 OSCE Newsletter, 9/1995, p. 6; Holos Ukrainy, 20 September 1995, p. 1; Krymskie izvestiia, 21 September 1995, p. 1;
23 September 1995, p. 1.

25 Letter by van der Stoel to Udovenko, 12 October 1995, p. 804.
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of Sevastopol and Simferopol's striving for its incorporation into the Crimean autonomy, the HCNM
believed that

[a] tripartite commission, composed of representatives of Ukraine, the ARC and Sebastopol, could be set
up which would have as a task to come forward with proposals for intensifying the collaboration between
Sebastopol and the ARC in various fields.”

Through this, he addressed the problem of common interests of Sevastopol and other parts of Crimea,
especially in economic and environmental fields, which Kyiv's administrative policy tended to ignore.
What was neglected in his recommendation, however, was not only the symbolic importance of Se-
vastopol for the Crimean Russians as a 'city of the Russian glory', but also the separatists' striving for
the preservation of a linkage to Russia via the base of the fleet, for which Moscow was resolute to
struggle to retain for the longest time possible. By remaining involved in the fleet problem, Simferopol
wanted to prevent the controversy over the status of Crimea from becoming an internal matter for
Ukraine. For this same reason, Kyiv insisted on the separation of the two administrative units, as well
as the two problems. Whether the High Commissioner took at face value his Crimean interlocutors'
complaints about the ties between Sevastopol and the rest of the peninsula being broken by Kyiv's
policy, or whether he preferred to focus on these justifiable complaints while ignoring their hidden
motives, his failure to address the underlying reasons for Simferopol's persistence made his recom-
mendation unacceptable to the Crimean parliament. Kyiv was also not interested in institutionalising
any connection between the autonomy and the city with a special status. The principle of the suprem-
acy of the national constitution, where the two were listed as different administrative units, allowed
the Ukrainian authorities to ignore this recommendation. Contrary to other proposals presented in the
letter, it was never seriously discussed in negotiations between the parties.

In his reply of 14 November, Udovenko resorted to the same formula which he had used in his previ-
ous letter. He assured that the HCNM recommendations were "being studied" by the relevant Ukrain-
ian institutions. The only point which he was ready to express a definite reaction to was the suggestion
regarding Crimean citizenship. This was the only issue where van der Stoel's position coincided with
that of the Ukrainian authorities.”

2.8 Adoption of the Crimean Constitution and Controversies over its Approval by the
Ukrainian Parliament (October 1995 - March 1996)

When the Crimean leadership was preparing the draft constitution for its second reading and con-
ducted negotiations with the centre on the division of property,”’ it became increasingly clear that
they were not going to give up any of the autonomy's substantial powers. After all, a qualified majority
was necessary to adopt the constitution, hence the leadership had to ensure that at least some deputies
of the pro-Russian factions had sufficient grounds to support it.

During October, representatives of the Supreme Soviet went to Kyiv several times to negotiate the
controversial points with relevant committees and the leadership of the Verkhovna Rada, as well as
with the top officials of the Ukrainian executive. On 19 October, Danelian reported to the Crimean
parliament on the intermediate results of the negotiations. According to him, while the texts of ap-
proximately 130 out of 150 articles of the draft had been agreed upon, the remaining 20 pertained to
the most important issues. In particular, he referred to Kyiv's objections to the use of notions of "Cri-
mean statehood", "Crimean citizenship" and "the people of Crimea".”** By the end of October, as
Danelian stated in an interview, the peninsular delegation managed to persuade its counterpart to ac-
cept Simferopol's position on most controversial issues. These allegedly included the autonomy's

name, citizenship, property rights to most of the natural resources and the right to collect all taxes

% TIbid.

20 Letter by Udovenko to van der Stoel, [14 November 1995] (quote on p. 806). The letter bears no date. The date in the
brackets is derived from: Mychajlyszyn 1998, p. 33.

On 4 October, when the Supreme Soviet considered the question of delimitation of the property of the Crimean health
resorts, it flatly rejected the "colonising" plans of the Ukrainian authorities. Shakhniuk 1995a.
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directly for its budget (rather than channel money, collected on its territory, for redistribution in the
centre, as was practice in other Ukrainian regions).**?

On 1 November, when the Supreme Soviet considered the draft constitution, the members of both pro-
Russian and centrist factions were unanimous in their support of the text, which retained the above-
mentioned attributes and powers of the Crimean 'state’. This was all the more so the case because it
was presented as a result of a compromise with Kyiv. The draft was discussed within a matter of
hours, and was adopted by a qualified majority. The only controversial articles appeared to be those
where the Kurultai faction, which had abstained during the first reading, insisted on a formulae envis-
aging "effective representation" of the Crimean Tatars in the parliament and self-government bodies,
as well as "actual equality” of the three state languages of Crimea.”* Although the Tatar deputies boy-
cotted the vote, and even protested by going on a hunger strike, they failed to prevent their opponents
from adopting the constitution. Nor did they later succeed in making the parliament amend the consti-
tution as demanded (see section 3.5).

Contrary to the hopes of the Crimean Soviet, however, its concomitant address to the Council of
Europe, to ensure that the problem of the autonomy's status was settled prior to admitting Ukraine into
the organisation, neither postponed the admission (which duly took place on 9 November),”> nor
pressed the Verkhovna Rada to approve the Crimean constitution immediately and without reserve.
The peninsular parliamentarians therefore had to continue their visits to Kyiv for further talks and per-
suading. At this stage, the relationship between approving the Crimean constitution and adopting the
Ukrainian one became a major problem. The peninsula's politicians argued that the former would
speed up the latter, since it would "resolve the entire complex of complicated constitutional problems",
as an address of the PEVK to the Verkhovna Rada read.”*® They also tried to ensure that respective
articles of the Ukrainian draft constitution did not contradict the Crimean one. In contrast, many
Ukrainian parliamentarians preferred to approve the autonomy's constitution simultaneously with, or
after, the adoption of the national one, which it was to comply with. They therefore attempted to post-
pone the consideration of the former for as long as possible, usually under the pretext of the necessity
of thoroughly expertising it in the relevant committees of the Verkhovna Rada. Differences also arose
with respect to the procedure of consideration. The Crimean delegation proposed that after the com-
mittees submit their conclusions, the Rada approve the constitution as a whole. Moroz, however, pre-
ferred an article-by-article consideration of the text in the session, which raised old fears in Simferopol
that the text could be changed. At the same time, he advised Supruniuk to obtain Kuchma's consent to
those articles concerning the competence of the executive, such as appointing the autonomy's prime
minister and top officials of the law enforcement bodies, the status of Sevastopol, etc. This consent
was implied to be a precondition for the approval of these articles by the legislature.”’

For some time, the attention of the Crimean deputies was distracted by a new round of struggle against
Franchuk. It resulted in his resignation on 20 December, which was followed by the appointment of
his deputy Arkadii Demydenko (Demidenko), who was no less loyal to Kyiv, as the new prime minis-
ter.”® However, the main goal of the Supreme Soviet remained the approval of the autonomy's
constitution by the Verkhovna Rada. In particular, Supruniuk did his best to wrest such a concession
from the centre as a means to strengthen his position on the peninsula. He repeatedly assured his col-
leagues that it was going to happen very soon. On 20 December, however, he addressed the Supreme
Soviet with a statement accusing Kyiv of consciously postponing the approval and violating previous
informal agreements between Kyiv and Simferopol.”” One could claim that this statement was in-
tended not only to pressure the Ukrainian leadership, but also to prevent the pro-Russian opposition in
the Crimean parliament from initiating more resolute moves. Such moves may have included the dis-
missal of Supruniuk himself, because many deputies believed that he was too 'pro-Ukrainian'.

233 Yolodin 1995a.
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The adoption of the autonomy's constitution running counter to the Ukrainian legislation and the
propaganda campaign in the Crimean media against Kyiv's delay with its approval, as well as to some
degree the dismissal of Franchuk evoked the discontent of many Ukrainian policy makers. On the eve
of the new year, having returned from the peninsula, Yurii Karmazin, the head of the ad hoc parlia-
mentary commission on the Crimean problem, stated in an interview that Simferopol's accusations had
absolutely no grounds. He argued that the Crimean deputies themselves were to blame for the nearly
six month delay in adopting the constitution (1 November instead of 15 May, as demanded by Kyiv).
The Verkhovna Rada could consider the Crimean constitution in the near future, if the autonomy's
parliament brought some articles into line with Ukrainian legislation. However, Karmazin criticised
not only the above-mentioned provisions, aimed at asserting Crimean statehood, but also the fact that
the autonomy's constitution contained the demarcation law, which had been annulled by the Ukrainian
parliament.”*® This argument clearly demonstrated that the Verkhovna Rada's resolution of 25 May,
urging the Crimean deputies to base a new constitution on that law, was not considered a legitimate
compromise document by some influential actors in Kyiv. Therefore, the common ground found in
Locarno could not be taken for granted in further negotiations.

Moreover, the Ukrainian deputies, who were to consider the presented text, did not feel obliged by the
conciliatory promises of central top officials and politicians, which the autonomy's leadership referred
to (if they had ever taken place). On the contrary, key figures who were dealing with the Crimean
problem unequivocally rejected the idea of immediate approval of what they believed to amount to a
"constitution of a sovereign state". Volodymyr Stretovych, head of the parliamentary standing Com-
mission on the Legal Policy and Judicial Reform, which was the commission in charge of expertising
of the Crimean text and presenting it to the session of the Verkhovna Rada, publicly expressed his
view that it should be demoted to a "kind of a charter of the Crimean administrative-territorial auton-
omy, without any features of a separate state, including state symbols".**' Minister of Justice Serhii
Holovaty even argued that the Crimean Soviet had to make an amendment to the constitution, which
would read that the status of the autonomy was to be defined by a charter adopted by the Ukrainian
parliament. Such an amendment would have destroyed the very idea of the bilaterally agreeable de-
lineation of powers between the centre and the autonomy, and made a separate constitution of the lat-
ter pointless.**

The gap between the approaches of Kyiv and Simferopol further widened in early 1996, as a result of
new centralising moves of the former and the consequent reactions of the latter. On 1 February, the
Ukrainian government established its control over two sanatoria, which the Crimean authorities had
declared the autonomy's property as early as autumn 1991, during nationalisation of the former all-
Union communist party assets.”* Even more disappointing to the peninsula's politicians was the
appointment of Dmytro Stepaniuk, a rather hard-line member of the parliamentary commission on
Crimea, as the president's representative in the ARC. This appointment was made on 31 January with-
out consulting the autonomy's leadership. It meant the further strengthening of Kyiv's control over the
autonomy, given the concomitant enlargement of the representative's powers, which was introduced by
a legally doubtful document by the presidential administration. These powers were henceforth to in-
clude, inter alia, the control over the implementation of Ukrainian legislative and normative acts by
the Crimean executive bodies, enterprises and organisations; the issuing of instructions, obligatory for
the above institutions; and appeals to justice to invalidate those institutions' acts held as running
counter to Ukrainian legislation, even suspending them until a verdict was announced.*** The
implementation of these powers would seriously undermine the independence of the Crimean govern-
ment, as well as that of the parliament to which it was accountable, in matters of their competence. In
other words, it would undermine the very substance of the autonomy, as had been formulated e.g. in
the demarcation law. On 7 February, the Presidium of the Supreme Soviet addressed the Ukrainian
Prime Minister Yevhen Marchuk, protesting against Kyiv's "unilateral actions".** As Stepaniuk began
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his activity on the peninsula, he further antagonised many Crimean policy makers with a tough stand
against "anti-Ukrainian" activities of the pro-Russian organisations.**

The last drop, however, appeared to be a new draft of the Ukrainian constitution, elaborated by a
working group of the constitutional commission and passed in late February for consideration by the
latter. A chapter on Crimean autonomy, though using a number of provisions from the demarcation
law, reduced the scope of the autonomy's competence to adoption and implementation of the budget
and imposition of regional taxes. The document envisaged the retaining of the Ukrainian president's
representation, whose powers were to be defined by a separate law, thus probably no less broad than
those granted to Stepaniuk. In contrast, the Verkhovna Rada of the autonomy**’ was to be a
representative, but not legislative, body. It would be empowered to pass only "decisions and resolu-
tions", not laws. Accordingly, the adoption, rather than the mere approval, of the Crimean constitution
was assigned to the parliament of Ukraine. The autonomy's fundamental law was actually not termed a
constitution, but a charter. Similarly, the autonomy was denied the name ARC, not to mention the Re-
public of Crimea that Simferopol preferred. Instead, references in the text were made to the Autonomy
of Crimea.**

It is not surprising that reports about the draft evoked a very sharp reaction in Simferopol. On 7
March, the Presidium of the Supreme Soviet decided to convene an extraordinary session. Without
waiting for its decisions, it issued a statement addressed to the Ukrainian leadership, the OSCE Mis-
sion, as well as the autonomy's parliamentarians and the people. According to the statement, recent
"unilateral actions of the Ukrainian leadership”" had brought into question the very existence of the
Crimean republic. The authors accused Kyiv of a step-by-step violation of the autonomy's rights for
independent economic policy and of substituting the president's representative for "the legitimate state
power bodies of the Republic of Crimea". Finally, they claimed that Kyiv had demoted the autonomy's
legal status. The Presidium declared the Supreme Soviet's right to lift, in view of the imminent threat,
the moratorium on holding a referendum on the status of Crimea, as well as on restoring the constitu-
tion of May 19927

In an address to the Crimean parliamentarians which Supruniuk read during the session of 10 March,
Moroz called for refraining from resolute decisions, arguing that the draft elaborated by the working
group was only an intermediary version and that it by no means represented an official position of the
Verkhovna Rada. The same point was stressed in a speech made by Stepaniuk, who pointed to the fact
the Ukrainian parliamentarians, holding different political views, were not united in their attitude to
the Crimean problem.”® Nevertheless, the pro-Russian deputies demanded to put the question on lift-
ing the moratorium on the session's agenda. The Soviet limited itself to a resolution that qualified the
draft's chapter on Crimea as running counter to the results of the 1991 referendum concerning the res-
toration of the autonomy and violation of Kyiv's international obligations. The resolution "proposed"
that the Ukrainian parliament approve the autonomy's constitution by the end of March. It warned that,
in the case of "further ignoring the expression of the Crimeans' will", the Supreme Soviet had the right
to get the constitution approved by a referendum.”"

This step, which lead to a new escalation in tension between Kyiv and Simferopol, took place on the
eve of Yeltsin's long-awaited visit to the Ukrainian capital, when a friendship treaty between the two
countries was to be finally signed. Moreover, it occurred in the midst of a presidential campaign in
Russia, in which the 'Crimean card' still retained some value. Although the move of the Crimean
deputies had hardly been inspired by Moscow, the fear of possible negative consequences for relations
with Russia undoubtedly had a restraining impact on Kyiv's answer to Simferopol's challenge. Just as
important for choosing a proper answer was the internal background, in particular with regard to the
controversies over the adoption procedure and contents of a new Ukrainian constitution. The Crimean
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problem, though one of the controversial points, was not so far considered to be of primary importance
(see section 2.11).

On 11 March, the constitutional commission approved the draft and decided to pass it to the Verk-
hovna Rada for consideration. However, the chapter on Crimea was reportedly criticised by both
Moroz and Kuchma. The former announced at a press conference that the working group's proposals
with respect to the Crimean problem did not mean a revision of the Rada's approach towards the
autonomy's constitution. He hoped that the Ukrainian parliament, concerned about social stability,
would neither reject the Crimean constitution nor change it for a charter.>* In two days, the parliamen-
tary commission headed by Stretovych recommended to the Verkhovna Rada that it consider the draft
in the plenary session and that it approve most articles. At the same time, the commission found unac-
ceptable those articles bearing features of a sovereign state, as well as several terms throughout the
text where this was implied. It also proposed that the Verkhovna Rada address the Crimean parliament
to continue working on the document.”* As Kyiv was not going to comply with Simferopol's demand,
escalation of the conflict seemed inevitable.

2.9 The Round Table in Noordwijk and the HCNM's Recommendations of 19 March 1996

1) It would be desirable to adopt as quickly as possible a law of Ukraine on the approval of the Constitu-
tion of the Autonomous Republic of Crimea, which would approve the coming into force of the Constitu-
tion of the Autonomous Republic of Crimea with the exception of those articles which are still in dispute;

2) (...) editorial changes could be part of the law on the approval of the Constitution of the Autonomous
Republic of Crimea;

3) (...) the law of Ukraine on the Autonomous Republic of Crimea remains operative in those parts which
do not contradict the articles of the Constitution of the Autonomous Republic of Crimea which have been
approved;

4) (...) I would express the hope that the Parliament of the Autonomous Republic of Crimea would give
renewed consideration to the articles still in dispute within a month, and that the parliament of Ukraine
would consider the new proposals of the Parliament of the Autonomous Republic of Crimea as soon as
possible thereafter.>*

During the above-mentioned period, the High Commissioner paid another visit to Ukraine on 24-27
January 1996. He discussed with the leadership of the Ukrainian and Crimean parliaments and the
high officials of the two governments the problems of approving the autonomy's constitution, as well
as the problem of Crimean Tatar integration.”> Seeing that the real points of dispute had been nar-
rowed down as a result of direct contact between representatives of the two parliaments, the HCNM
decided once more to apply the formula of a 'quiet' round table, where he hoped to urge the parties to
make a deal on the remaining differences. Consequently, he convened a meeting in the Dutch town of
Noordwijk on 14-17 March. Relevant members of the Ukrainian parliament and government, the
president's representative in the ARC, and leading parliamentarians and governmental officials of the
autonomy were invited to participate. To facilitate the consideration of specific legal and economic
questions, the High Commissioner brought in four independent experts as observers, one of whom had
been a member of the earlier team.”® As in the case of Locarno, the round table appeared to be con-
vened at a time of increased tensions in the relations between Kyiv and Simferopol. And once again,
the instrument used by the HCNM enabled the prevention of an escalation of the conflict.

The first day of talks was devoted to the economic situation and the powers of the autonomy. On the
second day, the participants discussed the political and legal aspects of the Crimean problem.
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According to the autonomy's Deputy Prime Minister Thor (Igor) Ivanchenko, the discussions in Noord-
wijk were more constructive and well-disposed than those in Locarno. The participants not only pre-
sented their views, but tried to find some shared ground. Tsekov, who was invited as head of the
Republican Party faction, pointed to a more consolidated position of the Crimean delegation.
Chubarov was the only member who did not support the approval of the autonomy's constitution as it
had been adopted on 1 November 1995. In the words of the Crimean participants, the discussions
resulted in a unanimous conclusion that the autonomy should be given more powers in the economic
field and that its constitution had to be adopted as soon as possible. According to Danelian, the
majority of participants agreed upon the following procedure: the Verkhovna Rada would pass a
resolution or a law on approving the Crimean constitution. This would include the instruction to a
special working group to further work over a number of articles still in dispute. In their comments, the
Crimean representatives stressed the important role that the OSCE played in supporting the approval
of the constitution as soon as possible. It is worth mentioning that the OSCE's "experts" were still
referred to as a consolidated actor, with no special attention paid to the HCNM. Although the Crimean
representatives did not expect the Noordwijk meeting to result in "a revolution" in relations between
Simferopol and Kyiv, they believed the Ilatter would pay some attention to the OSCE's
recommendations.”’

As he had done in the previous year, van der Stoel issued the first batch of his proposals immediately
after the end of the meeting in Noordwijk. In his letter of 19 March, he argued that the discussion
about the text of the Crimean constitution had given him the impression that although differences re-
mained between the parties on a number of articles, consensus had been reached on a number of oth-
ers. Referring to proposals expressed at the round table, the HCNM presented four operational rec-
ommendations that were intended to "register the considerable progress which has been made in the
solution of the constitutional differences and (...) provide an important stimulus for renewed efforts to
solve the remaining differences in the near future". The most important step was to be the immediate
implementation of those articles that had already been agreed upon. In order to strengthen the encour-
aging effect for the Crimean deputies, the High Commissioner proposed to call this an approval of the
constitution "with the exception on those articles which are still in dispute".>® At the same time, van
der Stoel suggested that editorial changes demanded by Stretovych's commission, including switching
to the autonomy's name favoured by the centre and eliminating references to its 'people' and 'citizens',
would be made by the Ukrainian parliament, rather than being imposed on the Crimean one. In doing
so, he admitted the possibility of changing the text during its approval and thus, in effect, took Kyiv's
side in the controversy over the mode of approval. More importantly, this position showed his prefer-
ence for a political result, making the text acceptable for the centre and allowing peninsular 'statists' to
save political face, over legal procedure. The third recommendation clearly supported Simferopol's in-
sistence on the soonest possible cancelling of the infringing Ukrainian law on the ARC. Moreover, the
Verkhovna Rada was to accept a priority of the autonomy's constitution over a national law. Finally,
although the High Commissioner's call for speeding up the solution of the remaining differences was
addressed to both parties, it also meant supporting the argument of the Crimean parliamentarians that
their constitution had to be approved without regard for the adoption of the Ukrainian constitution.

The ability of the Ukrainian parliament to follow this recipe, running counter to an approach favoured
by many of its members, was tested as early as the following day, when it started considering the
autonomy's constitution.”” Two key actors in the consideration who had participated in the round table
favoured rather different approaches to the problem in general, and to the Noordwijk recommenda-
tions in particular. Stretovych, who presented the question to the session, held a much tougher view of
dealing with the text that had been adopted by the Crimean Soviet than the views expressed by the
leading Ukrainian parliamentarians and governmental officials ever since the constitution of May 1992
had been annulled. On behalf of his commission, Stretovych recommended that the Verkhovna Rada
approve only 14 out of the document's 136 articles. The other articles had to be further reviewed by
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the relevant commissions, together with representatives of the Crimean parliament. A part that was to
be rejected included not only articles running counter to the current Ukrainian constitution and the law
on the ARC, but also those norms which Stretovych believed had to be first defined in the new con-
stitution of Ukraine, and then copied into that of the autonomy. Moreover, he proposed to pass a reso-
lution declaring the approval of the articles that were acceptable for Kyiv, rather than passing a law on
their coming into force, as the HCNM had recommended.”® In spite of Supruniuk's warning about the
destabilising impact of such a move on the situation in Crimea, Moroz expressed his support for these
proposals.*®!

On the following day, however, Karmazin presented, on behalf of the ad hoc commission on the Cri-
mean problem, quite a different approach, which fully adhered to the formula that had been suggested
by the HCNM. It is true that he did not propose to approve the Crimean text in full, and the articles
which he found unacceptable were not only those clearly running counter to the Ukrainian constitution
and laws, which had been rejected by Kyiv all along the way. In Karmazin's view, many provisions
copied from the demarcation law also transcended the autonomy's powers as defined by the Ukrainian
legislation, including the constitutional treaty of June 1995.°°> Moreover, the delineation of powers
between the centre and the autonomy was being questioned even on the level of whether Simferopol
should be granted the right to appeal to Ukraine's Constitutional Court, as well as the right to suspend,
pending the court's decision, those Kyiv acts that were held to be intruding on the autonomy's compe-
tence. These rights were provided for in both the demarcation law and the one on the ARC, and the
authors of the Locarno Paper favoured their retaining.”” However, contrary to the commission on le-
gal policy, the ad hoc commission recommended approving the body of the constitution, except for 20
articles that it believed ran counter to Ukrainian legislation. It also urged that the above-mentioned
'editorial changes' be made throughout the text. Moreover, its view of approving meant ratification. In
other words, the approved articles would immediately come into force and even have priority over the
law on the ARC. As for those articles which would not be approved at this point, Karmazin proposed
to stipulate in a concomitant resolution that the Crimean parliament revise them within a month, and
that the Ukrainian parliament consider within ten days thereafter.”®*

This proposal was supported by Supruniuk, who saw it as a compromise's solution, given that the
Crimeans were not in the position to get more. Ukrainian MPs from the peninsula preferred this solu-
tion as well.?®® At the same time, nearly a quarter of deputies were prepared to support the proposal of
nationalists to postpone the consideration of the autonomy's constitution until the national one was
adopted,”*® and an even greater number favoured the approach set forth by Stretovych. However, the
vote showed preference for the ad hoc commission's draft. Once again, the conciliatory choice was
probably not only the result of Crimea's negative reaction to a tough option, but was also caused by
opposition to the president's intention to extend his powers, through the new constitution, at the cost of
legislature and the regions. Moreover, the text which was passed in the first reading did not contain the
point about 'editorial changes'. The Verkhovna Rada preferred to get those changes made in Simfer-
opol before the second reading, which was initially scheduled for the following week.>’

The Crimean deputies, however, reacted in the opposite way. It is true that on the day following the
vote in the Verkhovna Rada, Supruniuk qualified it as both a demonstration of trust in the autonomy's
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parliament and as the "first big compromise in the relations between Kyiv and Simferopol".**® How-
ever, a few days later the session issued a statement with a very negative view of the approval law that
had been passed in the first reading. Probably in an attempt to put pressure on Kyiv and/or Moscow,
the Supreme Soviet appealed on 27 March to the Council of Europe, the OSCE, as well as to the
presidents and parliaments of Russia and Ukraine. The appeal read that, as a result of Kyiv's actions,
"Crimea no longer possessed any features of sovereignty", and that the current system of governing
the peninsula could be called "colonial". The presidents of Russia and Ukraine were therefore re-
quested to include, in a bilateral treaty, "conditions guaranteeing restoration and existence of a true
autonomy in the Republic of Crimea".”® On 3 April, the Soviet went a step further, placing the ques-
tion on lifting the moratorium on referendums on the agenda. Supruniuk explained that the only de-
mand of the Crimean parliamentarians was the ratification of the constitution, and that they would not
stop considering the question of the moratorium until this demand was met.*”

On the same day, the HCNM arrived in Kyiv. He discussed with relevant actors the procedure and
scope of approving the law on the eve of the second reading, and urged them to follow the pattern
which had been supported two weeks previously.”’" After the meeting with him, Moroz on the follow-
ing day supported the draft of the ad hoc commission, rather than that of Stretovych, which he had fa-
voured on 21 March. He referred to the High Commissioner's appreciation of this option as corre-
sponding to the legal nature of a unitary state and the standards of European democratic countries.
Although the commission on the legal policy still insisted on waiting for the Crimean parliament to
meet the demands of the Verkhovna Rada, a majority of deputies voted to adopt Karmazin's draft.””>
However, a concomitant resolution stipulated that the approved text was being put into force with the
exception of the above-mentioned terms which needed 'editorial changes'. It was recommended that
the autonomy's parliament make those changes, revise the rejected articles and submit the draft within
a month for renewed consideration in Kyiv.?”® Again, Supruniuk welcomed the adopted law, arguing
that it was especially important in view of the attempt to demote the status of Crimea in the draft of the
Ukrainian constitution. This law had, in effect, confirmed the current status of the autonomy.274 As for
the parts which had not been put into force, he believed that it would be easy to amend such articles as
the one on symbols. However, the "fundamental principles", in particular property rights of natural re-
sources, double subordination of the law enforcement bodies and the procedure of appointing of the
autonomy's prime minister, could only be revised on the basis of a compromise between Kyiv and
Simferopol.””

2.10 The High Commissioner's Recommendations of 5 April 1996

A similar view was held by the HCNM, who on 5 April sent another letter to Udovenko with a number
of substantial recommendations on specific points of the Crimean constitution. They had been drafted
after his consultations with the four experts who were present in Noordwijk. He divided the remaining
differences between Kyiv and Simferopol into two groups, "those related to economic and financial
competencies, and those which are of a more general political nature". Regarding the first group, the
High Commissioner expressed only some rather general suggestions. He proceeded from his un-
changed impression that it might be easier to resolve the differences (on the constitutional provisions)
"if on a number of underlying economic and financial issues agreement could be reached between
Ukraine and the ARC".?’® He considered a presidential decree of 15 March which prolonged for 1996
the rule that all taxes collected on the peninsula were to be directed into the Crimean budget (the so-
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called one channel budget system) and a provision of the law on the ARC which stipulated the auton-
omy's right to set up free economic zones to be important steps towards such an agreement. Moreover,
he believed that Kyiv might agree with Simferopol's desire to have a permanent arrangement regarding
the one-channel system, "if simultaneously agreement could be reached on the supervision of the sys-
tem and on the manner of assuring respect for the unified tax system of Ukraine".?”” Van der Stoel also
repeated his recommendation on ensuring that "an equitable share of the revenues" of the peninsula's
natural resources, though owned by Ukraine, be used for the benefit of the autonomy. This time, he
specified "revenues from the future exploitation of oil and gas deposits in the part of the continental
shelfﬂsglrrounding Crimea", which were probably believed by the peninsular elites to be very profit-
able.

In contrast, the recommendations on the second group of articles were highly specific. The HCNM
very carefully considered the articles which had been rejected by the Verkhovna Rada. He pointed to a
number of contradictions between the different articles, and suggested a pattern of reconciliation. Alas,
in all cases these suggestions were to the autonomy's detriment. Firstly, the contradictions inherited
from the demarcation law were revealed, particularly those connected with the overlap between the
exclusive competence of the centre and the powers of the autonomy. It should be recalled that this
problem had already been dealt with in his letter of October 1995. Defence, armed forces, security and
the state of emergency were listed among matters that belonged to the exclusive competence of
Ukraine. Thus, the High Commissioner deemed it necessary to delete, first, references to the rights of
the Crimean parliament (or its head or presidium) to give consent to the dislocation of Ukraine's Na-
tional Guards, and to appoint/release the commander of their subdivision on the peninsula, as well as
the chief of the Security Service's department. Second, the HCNM saw it as necessary to delete refer-
ences to the powers of the Supreme Soviet related to supervising the activities of that department and,
in general, taking measures "aimed at ensuring state and public security" in the autonomy, as well as to
initiating a state of emergency on its territory.”” It is true that the HCNM recommended that Kyiv "de-
clare its willingness to consult with the appropriate authorities of the ARC" regarding matters of de-
fence and security, and that it inform those authorities on envisaged steps which were of relevance to
the autonomy.*** However, such a declaration could hardly have a legally binding nature. It would be
no more than a commitment of the centre to consult the autonomy before concluding international
treaties of relevance for Crimea, a suggestion van der Stoel made in October 1995.

Two further recommendations were related to contradictions between provisions in the Crimean con-
stitution and the Ukrainian legislation. These contradictions reflected the narrowing by the centre of
the scope of the autonomy's competence in comparison with the scope that had been introduced by the
demarcation law, which the Crimean parliament sought to retain. For an article that provided for the
election of local judges by the Supreme Soviet, the High Commissioner pointed to its running counter
to the law on the ARC, which stipulated establishing the Crimean courts in accordance with national
legislation. As for a provision regarding the appointment of the autonomy's prime minister by the
Crimean parliament, the HCNM went as far as suggesting that it be reconciled with a formula which
"will be probably included in the new Constitution of Ukraine" (approval of the nomination by the
Ukrainian president).”™® While aimed at removing contradictions between the Crimean draft constitu-
tion and Ukrainian legislation, as well as between different articles of the constitution itself, these spe-
cific recommendations clearly undermined the demarcation law as a ground for defining the auton-
omy's powers, as had been suggested by the Locarno Paper. Although more realistic with regard to
international patterns of autonomy rights and the current alignment of forces between Kyiv and Sim-
feropol, these recommendations, in effect, supported the Ukrainian authorities in infringing on Cri-
mean powers that had been agreed upon by the parties (even though the agreements were later

217 Tbid.
28 Ibid.
21 The latter power was, however, granted in June 1996 by the new Ukrainian constitution and, therefore, retained during
all further revisions of the Crimean one.
Letter by van der Stoel to Udovenko, 5 April 1996. The HCNM also recommended that the Crimean parliament should
not infringe upon Kyiv's exclusive competence in foreign policy, thus limiting its speaker's right to sign international
agreements and appoint plenipotentiaries to those matters pertaining to the economy, environmental protection and
cultural relations. In this case, however, the recommendation fully corresponded to the demarcation law and the law on
251 the ARC, to which a respective provision of the draft constitution was in contradiction.

Ibid.

280

60



transcended by the peninsular elites themselves). Moreover, the HCNM recommendations deviated
from his earlier suggestions, which the autonomy's parliament repeatedly referred to. It is not
surprising that this evolution of van der Stoel's approach to the Crimean problem was welcomed in
Kyiv and regretted in Simferopol. An exception to the latter was, of course, Tatar politicians, who
were striving for more active intervention of Ukrainian authorities in the hope for changes that would
favour them.” The HCNM's readiness to sacrifice previous agreements between the parties for the
sake of de-escalating the tensions in a new political context threatened to undermine the long-built
confidence of a party that felt betrayed and, therefore, his own role as an effective mediator.

In his conclusion, van der Stoel added an encouraging statement that "important progress has been
made recently in narrowing the gap between the positions of Ukraine and the Parliament of the
Autonomous Republic of Crimea". He appreciated the partial approval of the Crimean constitution as
a demonstration of Kyiv's willingness "to support the concept of autonomy of Crimea within Ukraine",
and urged the parties to ensure

that the momentum will not be lost, that determined efforts will be made soon to resolve the remaining
differences and that nothing will be done which could lead to a worsening of the atmosphere in which
future negotiations will be conducted. In this respect I express the hope that the Crimean Parliament will
refrain from organising a referendum or a poll in Crimea on the Constitution as adopted on 1 November
1995, and that the Ukrainian Parliament will not deviate from its aim to provide Crimea with substantial
autonomy in those fields which do not belong to the exclusive competence of Ukraine.**

It was clearly easy for Kyiv to agree with such assessments and suggestions. In his reply to the letter,
Udovenko emphasised "constructive and consistent policies" of the Ukrainian authorities with regard
to the Crimean problem, and welcomed those recommendations which supported Kyiv's objections
against Simferopol's claims to power. The other suggestions were, as usual, claimed to be under the
careful analysis of experts.”**

2.11 Adoption of the New Ukrainian Constitution and Reactions in Crimea
(April - June 1996)

In spite of the High Commissioner's request, the parties made no determined effort to resolve the re-
maining problems as soon as possible. For some time, the attention of politicians in Simferopol, not to
mention those in Kyiv, was distracted from the rejected articles of the Crimean constitution by the
controversies over the draft constitution of Ukraine. This was considered the most important document
that defined the future of the autonomy. The dispute between the Ukrainian president and parliament
over the procedure of adoption and the contents of the new constitution was supplemented by the
struggle between the rightist (pro-presidential) and leftist factions inside the Verkhovna Rada. The
president and his supporters argued that a referendum should be held over the draft that had been ap-
proved by the constitutional commission in March. Through a referendum they hoped to fix the re-
distribution of powers in the executive's favour, which had been introduced by the constitutional
treaty. Their opponents preferred a referendum only on 'fundamental principles' of the constitution, or
the adoption of the document by the Verkhovna Rada in order to revert to domination by the legisla-
ture. In any case, they flatly rejected a number of 'mationalist' and 'bourgeois' provisions of the draft
that had been elaborated by the working group. These provisions included state language and symbols,
legalisation of private property, etc., on which the rightists firmly insisted. The Crimean problem was
one of the controversial points. The president's supporters stood for a centralising solution, i.e. defin-
ing Ukraine as a unitary state. The leftist opposition objected against further strengthening the execu-
tive.”™® However, none of the parties considered the issue to be, so far, of primary importance.
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As noted above, Crimean parliamentarians harshly criticised a chapter of the working group's draft
which was devoted to the status and powers of the autonomy. Support for the criticisms of both Ku-
chma and Moroz made it clear that this chapter would undergo considerable changes. Indeed, in a re-
vised text, which was presented in late May by an ad hoc parliamentary commission that had been es-
tablished to further work over the draft constitution, the respective chapter reverted to the current
name of the autonomy, namely the ARC. However, this chapter included a number of provisions that
differed from the Crimean constitution that had been put into force by the Ukrainian parliament. It was
thus made clear that influential actors in Kyiv did not feel any obligation to respect the powers that
had already been granted. As was the case with the working group's draft, the new document made no
reference to the very existence of the Crimean constitution, and defined the Verkhovna Rada of the
ARC as a representative body, empowered to issue "decisions and resolutions". Contrary to the former
draft, the new one listed matters that belonged to the autonomy's competence. However, it lacked the
most significant ones.”*®

It is not surprising that the adoption of the draft by the Verkhovna Rada in the first reading of 4 June
urged the Crimean parliamentarians to set forth their own version of the provisions which were of
relevance for the autonomy. As a legislative initiative, on 6 June they passed their proposals for the
draft constitution of Ukraine. These proposals included a revision of the chapter on the ARC, which
largely referred to the constitution of November 1995, as well as remarks on some other controversial
articles, e.g. insistence on the two state languages. Again, the resolution threatened with a referendum
on "principal provisions of the constitutions of Ukraine and Crimea" if the Verkhovna Rada failed to
meet these demands.”’ At the same time, the Supreme Soviet on 12 June overwhelmingly rejected all
compromise proposals of its constitutional commission on amending those articles of the autonomy's
constitution which had not been put into force. This is all the more remarkable because the commis-
sion proposed to amend only seven articles of 25, most of which concerned symbolic matters rather
than those of powers. In no case did it call for full compliance with Kyiv's demands, nor did it follow
the HCNM's recommendations.” It seems that the centrist members of the Crimean parliament pre-
ferred to retain the option to stick to the autonomy's constitution of November 1995, in the likely case
that their efforts would fail. At the same time, they tried to persuade key actors in the capital to take
into account Simferopol's proposals to the Ukrainian constitution. For this purpose, Supruniuk and
Danelian went to Kyiv several times in June. As for the pro-Russian deputies, they overtly stated their
hope that the draft constitution of Ukraine would be placed under referendum. It would almost cer-
tainly be rejected by the peninsula's residents, thus justifying the Supreme Soviet's refusal to admit its
legitimacy for Crimea and its insistence on the validity and primacy of its own constitution that could
be approved in the same referendum.**’

However, the Ukrainian constitution was passed by the Verkhovna Rada. This result was made possi-
ble by the same desire to send it to a referendum, which urged Kuchma to issue a decree on that effect
on June 26, when the first signs appeared that the parliament was failing to elicit a qualified majority
to adopt the controversial provisions. Taking advantage of this seemingly obvious disability, the presi-
dent put to a referendum the constitutional commission's draft of 11 March, rather than the one that
had been approved by the Verkhovna Rada in the first reading, in which the executive's powers had
been considerably reduced. The indignant reaction to this move, in addition to the threat of legalisation
of the enormous presidential powers, caused an unparalleled consolidation and working capacity of the
parliamentarians, and strengthened their willingness to reach a compromise. During a round-the-clock
sitting of 27 and 28 June, the draft was approved in the second reading, which was followed immedi-
ately by approval in the third reading. Kuchma was thus forced to face a fait accompli. However,
compromise solutions on some controversial matters only became possible when voted in 'packets’,
with each of the parties (leftists vs. rightists, or Russophones vs. Ukrainophones) winning in one and
losing in the other.”” Moreover, a decision was made to give up roll-call votes on these packets to al-
low the deputies to save political face. Thus, the provision that the ARC had to have its constitution
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passed by its Verkhovna Rada and approved by Ukraine was finally adopted, even though rightists
preferred a charter, and some nationalists even called for the abolishing of the autonomy. This provi-
sion was adopted together with an article on state symbols, which most leftist and many Russophone
deputies strongly objected to as 'nationalist'. At the last moment, the supporters of the autonomy, most
active among whom were the MPs representing the peninsula, succeeded in removing a requirement
on a qualified (rather than a simple) majority, which was necessary for the approving of the Crimean
constitution in Kyiv. This change would prove to be crucial for an approval in 1998. However, they
fell short of getting a provision on the powers of the autonomy's Rada to issue laws.”"

During the whole period of revising and adopting the draft constitution by the Verkhovna Rada, the
HCNM neither intervened via written recommendations on the relevant articles, nor in direct commu-
nication with the key actors of the constitutional process. Meanwhile, it was not at all certain that the
considerable autonomy, provided for in the ratified part of the Crimean constitution, would not be ne-
glected in the national one.””” Because the High Commissioner did not distinctly stress the
inadmissibility of reducing Crimea's status, no reference was made to his position, nor to the OSCE in
general, in contrast to previous debates on this problem.*” Such a reference may have influenced those
rightist deputies who were not strongly opposed to the very existence of the autonomy.

In any case, the Crimean leadership was quite satisfied with what they managed to fix in the constitu-
tion of Ukraine. While the pro-Russian factions denounced it as "completely ignoring the interests of a
majority of Crimeans", and demanded its consideration on the session of the Supreme Soviet and put-
ting it to a peninsular referendum,”** Supruniuk called the constitution a "step toward stabilisation". He
expressed his gratitude to the Ukrainian leadership for having taken into account Simferopol's re-
quests. In his view, the chapter on the ARC included all the provisions which the Crimean representa-
tives had insisted on. After reference to the autonomy's constitution had been made in the national one,
the Supreme Soviet had to amend the rejected articles.*”

2.12 Amending the Crimean constitution in late 1996 and 1997

During the following year, however, the Crimean deputies' attention was distracted from the auton-
omy's constitution even more than before. This time the cause was the struggle for power inside the
parliament and its conflicts with the government. The pro-Russian forces, which now used the slogan
of combating flooding criminality and corruption and were surprisingly supported by the Kurultai fac-
tion, succeeded in early October in dismissing Supruniuk and the Presidium. However, the newly
elected speaker, Vasyl' Kyseliov (Vasilii Kiselev), was prompt to assure Kyiv of his loyalty, and ex-
cluded any possibility of separatist revival inside the Supreme Soviet.*®

At first, the leadership change did not seem to hinder the process of amending the constitutional arti-
cles. An ad hoc commission of the Supreme Soviet was established for this purpose in early October,
and the special parliamentary readings on the Crimean constitution and relevant chapters of the
Ukrainian one were held on 24 October. In his presentation, Yurii Podkopayev, deputy speaker and the
first head of the commission, set forth proposals on how to deal with the new legal reality that had
been created by the Ukrainian Constitution. In spite of its provision that all legislative acts were valid
only so long as they did not contradict the Constitution, he insisted on retaining those powers of the
ARC which had been provided for by earlier Ukrainian laws. As for amending the rejected articles of

1 Plata sesiia VRU, Bulletin No. 107, pt. IV, pp. 73-84; pt. VI, pp. 19-47.
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the Crimean constitution, Podkopayev proposed a compromise formulae for symbolic matters, but
hoped for Kyiv's agreement to Simferopol's position with regard to principal economic issues.”’

In mid-November, Volodymyr (Vladimir) Klychnikov, who had assumed by then the post of the
commission's head, announced after a new round of negotiations with a working group of the Verk-
hovna Rada that the Crimean constitution had been "virtually agreed upon". While speaking of "mu-
tual compromises" made by the parties, he nevertheless stated that "virtually all the Crimeans' propos-
als had been accepted" by the Ukrainian parliamentarians. This clearly pointed to more perceptible
concessions on the part of the latter.®® According to Klychnikov, compromises with regard to the
traditionally controversial problems of citizenship, symbols or property rights of natural resources had
been found by reformulating the respective articles in a "somewhat different language". Reformulation
had allegedly made the retaining of these symbolic assets or powers by the autonomy less painful for
the centre.””” At the same time, in his presentation to the session on 20 November, he admitted that
what had been negotiated in Kyiv were not only the formerly rejected articles, but the constitution in
full. Another member of the Crimean delegation overtly expressed his concern over the fact that the
Ukrainian MPs wanted to revise already approved articles.’”

On 5 December, the ad hoc commission's proposals to the rejected articles were passed by the Su-
preme Soviet in the first reading, though only by a very thin majority.’®' Two weeks later, at a meeting
with the HCNM, Kyseliov said that only two articles had so far not been agreed upon. He, however,
complained of Kyiv's delay with the completion of the process, and argued that it was striving for a
further reduction of the autonomy's powers.’”> The main problem, however, appeared to be the internal
controversies in the Crimean parliament. When the law on amendments to the constitution was con-
sidered in the second reading in mid-January 1997, it was not even supported by a simple majority of
votes, much less a qualified one, which was required for decisions on constitutional matters.*”® Al-
though Kyseliov hoped for the adoption of the law in the next sitting, the deputies' attention was by
then once again distracted by the struggle for power. In late January, the Supreme Soviet voted for the
dismissal of the Demydenko government, which was suspended by Kuchma, pending a decision by the
Constitutional Court. On 5 February, Kyseliov, who had tried to hinder the ousting of Demydenko,
and the Presidium followed. With speaker Anatolii Hrytsenko (Gritsenko), a new coalition came to
power, consisting of the centrist deputies and one of the pro-Russian factions, which were again sup-
ported by the Kurultai. The following three-month period of unprecedented confrontation between the
new winners and losers, marked by a steady lack of quorum, scuffles inside the parliament and the
beating of deputies outside, including even an attempt of the Presidium to strip mandates from several
opposition aggressors, nearly led to the dissolution of the Soviet.’** Having retained their domination,
the winners finally succeeded in ousting Demydenko in early June, and in re-appointing Franchuk as
head of the government. Consequently, the confrontation calmed down. At the same time, during Yel-
tsin's visit to Kyiv in late May, the long-awaited conclusion of the friendship treaty between Ukraine
and Russia took place. The treaty included an unequivocal provision on the parties' respect for each
other's territorial integrity. Moreover, final agreements were made on the fleet division. The hopes of
the Crimean elites for Moscow's help in their striving for the powers of the autonomy were thus
doomed to failure, making it more difficult for them to resist Kyiv's pressure.**

It was at this time that the Supreme Soviet finally adopted, on 19 June, the long-awaited amendments
to the autonomy's constitution and presented them for the approval by the Verkhovna Rada. Alongside
'editorial changes' in some of the terms used throughout the text, the articles that were rejected in April
1996 were also amended, as well as a number of those which had been approved. The autonomy was
now called the ARC, and the terms that the Ukrainian parliament had found unacceptable were mostly
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replaced with somewhat artificial euphemisms.’”® The Crimean citizenship was reduced to mere resi-
dence, and a reference to the Crimeans' right to have double citizenship was deleted. The High Com-
missioner's recommendations of April 1996 were also taken into account in a number of provisions.
References were no longer made to the Supreme Soviet's right to consent to the appointment of the
National Guards' commander or to elect local judges. The speaker was stripped of his powers to sign
international agreements and appoint plenipotentiaries, and the appointment and dismissal of the prime
minister now required the Ukrainian president's consent. The latter change had already been fixed in
an amended version of the law on the government, adopted in early February. Also, the powers of the
Supreme Soviet's head to consent to the appointment of the chief of the Crimean department of the
Security Service and to the dislocation of military troops on the peninsula were reduced to a non-
imperative "taking part in the decision” on respective matters.’"’

However, the adopted amendments resulted in neither bringing the Crimean constitution into line with
Ukraine's, nor in full implementation of the HCNM's recommendations. It is true that the amended ar-
ticles came to resemble the Ukrainian legislation, in particular, due to abounding references made to it
throughout the text. However, they largely reserved the same powers of the Crimean authorities ex-
pressed in a 'somewhat different language', thus clearly contradicting the centralising spirit of Kyiv's
policy toward Crimea, which was reflected in the national Constitution and in recent laws. In particu-
lar, although the peninsula's natural resources were no longer declared the property of 'the people of
Crimea', the ARC, represented by its Supreme Soviet, remained the holder of the property right to
these resources.”® Although the Supreme Soviet was declared a representative, rather than a legisla-
tive body, the amended text provided for its right to issue laws, instead of just decisions and resolu-
tions. It also allowed for legislative initiative of other power institutions. The Soviet was also to retain
the right to appeal to the Constitutional Court of Ukraine, concerning those acts of the central authori-
ties that were held to infringe on the autonomy's powers. It was even allowed to suspend the acts
pending the court's decision.”” Not only did the document insist on the autonomy's right to direct into
its budget all taxes collected on its territory, but also stipulated that budgetary relations between Kyiv
and Simferopol should be based on agreements. One of the amendments also declared it the right of
the ARC, "taking into account local peculiarities", to decide on all the matters which were not stipu-
lated by the Ukrainian constitution as belonging to the exclusive competence of the central authori-
ties.”'” Moreover, contrary to the High Commissioner's recommendations, the Soviet was to retain the
right to initiate, and even give its consent to, the introduction of a state of emergency. The right to "co-
ordinate" the activities of the law enforcement bodies regarding the matters of public order and secu-
rity, was transferred to the autonomy's government.’'' Finally, the Crimean deputies refused to make
any concessions on the status of languages and the status of Sevastopol.*'?

A predictable, negative reaction of the Ukrainian parliament to these reserved amendments was exac-
erbated by a number of further assertive moves by the Crimean Soviet during the second half of 1997.
In particular, two resolutions on the status of the Russian language were adopted in July and October
respectively, declaring it the only official language in the autonomy, and demanding that it be a state
language in the whole of Ukraine.’> However, the main controversy between Kyiv and Simferopol
that hindered the approval of the Crimean constitution was at that time connected with a draft law on
the Verkhovna Rada of the ARC, presented by President Kuchma in mid-June for the Ukrainian par-
liament's consideration. The draft envisaged non-permanent work of deputies, with the exception of
the leadership, and stripping them of their immunity. The autonomy's representative body was also to
have more limited powers with regard to the executive. The Crimean deputies appealed to the presi-
dent to recall the draft and adopted their own version of the law, which provided for much broader
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powers.”'* Moreover, the Supreme Soviet wanted Kyiv to first approve the autonomy's constitution
and then pass the law in accordance with it.>'> The centre, however, preferred to base the laws regard-
ing the Crimean power bodies on the respective provisions of the national Constitution. Although the
draft on the Verkhovna Rada of the ARC caused a controversy between the Ukrainian parliament and
president,3 11;[ was finally adopted in February 1998 in a version similar to the one the president had in-
sisted on.

As for the constitutional amendments described above, they were considered by the Ukrainian parlia-
ment on 10 December 1997, after the commission headed by Stretovych failed to succeed in pressur-
ing the Crimean Soviet to further revise the constitution. In his presentation, Stretovych pointed to the
most significant of the above-mentioned claims for the autonomy's powers which were not stipulated
in the Ukrainian Constitution. In order to make the Crimean deputies finally remove the remaining
contradictions, he proposed to suspend the law on the partial approval of the autonomy's constitution,
pending the adoption of the respective amendments.’'” However, many of his colleagues, including
Moroz, argued that such a move would destabilise the situation on the peninsula. Nor did they want to
put forth another batch of articles that were held to be in line with the Ukrainian Constitution, as the
Crimean speaker had suggested. Therefore, the Verkhovna Rada adopted a resolution recommending
the autonomy's parliament to submit the constitution "as a single, integral document" by the end of
December.’'® As usual, the deadline was not met. Afterwards, the situation in Crimea was destabilised
as a result of Kuchma's decree of 30 January 1998, which provided for the dismissal of the popularly
elected mayor of Yalta, replacing him with a presidential appointee. This move was perceived on the
peninsula not only as a blatant violation of the local self-government's rights, but also as Kuchma's
support for his relative Franchuk in his confrontation with the city authorities. The Supreme Soviet re-
acted on 5 February with an appeal to the Constitutional Court, as well as with addresses to the
Ukrainian parliament and the Council of Europe. In their indignation, the deputies went as far as put-
ting on the agenda the question of holding a referendum on the constitution of May 1992, and on de-
claring Crimea a Russian national autonomy.’" Although this emotional move had no development,
the dominant mood in the Supreme Soviet predetermined its reply to the Ukrainian parliament's ad-
dress regarding the autonomy's constitution. A resolution passed on the same day provided that the
same text of 19 June 1997 be submitted to Kyiv "as an integral document".**’

2.13 Approval of a New Crimean Constitution in late 1998, and its Aftermath

It was not until the election of the new Crimean parliament in March 1998 that the amending and ap-
proving of the constitution could be completed. The replacement of the militant adherents of the 'Rus-
sian idea', who were left with just a few seats, with two rather pragmatic large groups of communists
and businessmen/managers, led to a compromise between these groups. This was evidenced by the
election of their respective leaders to the posts of parliamentary speaker (Leonid Hrach) and prime
minister (Serhii (Sergei) Kunitsyn). One main result of the compromise appeared to be the consoli-
dated effort to assert the powers of the Crimean elites, primarily by fixing their position in the auton-
omy's constitution.

On 21 October, a draft of the constitution was passed by an overwhelming majority of peninsular
deputies. The constitution reflected the pragmatic priorities of the new Crimean leadership, in par-
ticular Hrach's, whose name became heavily associated with the document. The new leaders preferred
to adopt a new text to meet Kyiv's demands that the constitution be an integral document, in line with
the national Constitution, rather than to amend an overwhelming majority of articles in the text of No-
vember 1995, which had been invalidated in June 1996. Accordingly, the newly elected deputies re-
fused to struggle for symbolic assets, such as separate citizenship or the legislative status of the Rada
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(or even its Russian name, the Soviet). Nor did they insist on matters of strategic importance for the
Ukrainian authorities, such as the status of Sevastopol or the autonomy's powers with regard to ap-
pointing security officials and the deployment of troops. Moreover, they even recognised the formal
priority of the state language, Ukrainian, on the peninsula and demoted Russian to the status of a "lan-
guage of a majority of the population and one acceptable for inter-nationality communication", al-
though with the same scope of rights as Ukrainian.’*' This priority was clearly intended to facilitate
the approval of the constitution by the Ukrainian parliament. The Crimean elite no longer feared strict
implementation of the law in the actual use of languages. They could be quite certain that no threat to
the domination of Russian on the peninsula would arise from this amendment. However, Hrach and
his suppor;tzezrs were severely criticised by the pro-Russian forces for their 'betrayal' of the language and
statehood.

In contrast, the document insisted on rather broad powers for the autonomy in fields where they meant
the powers of the Crimean elites and authorities and where they would probably be taken into account
in future political practices to a much larger degree. An article describing the competence of the ARC
supplemented the scope defined by the Ukrainian Constitution with a number of provisions from the
demarcation law, a part of which had been introduced in the law on the Crimean Verkhovna Rada. In
particular, the autonomy, represented by its power bodies, was to take part in the formulation and im-
plementation of Ukraine's internal and foreign policies. It was also to conduct its own foreign eco-
nomic activities and hold the property rights to the natural resources of the peninsula, with the excep-
tion of those that were national or non-state property. The most important right, however, was to inde-
pendently form and implement the autonomy's budget, which was based on all national taxes collected
on the peninsula and additional regional ones, as well as on full amounts of payments for the exploita-
tion of natural resources.’> It should be recalled that the HCNM only called for making an arrange-
ment which intended to ensure that "an equitable portion" of these payments would be used for the
benefit of Crimea.*** Moreover, the Verkhovna Rada acquired the right to give its consent to the
appointment of heads of the law enforcement bodies, with the exception of the security service, as well
as to dismiss the autonomy's prime minister by a qualified majority of votes, without asking for the
consent of the Ukrainian president.”> Even more impressive were the newly acquired powers of the
Rada's head to give his consent to a number of appointments and dismissals, including deputy heads of
the interior and justice departments, as well as top officials of the regional taxation administration,
customs, and property fund.**® These provisions were qualified by observers as leading to considerable
consolidation of Hrach's personal power in Crimea.**’

Despite all the above-mentioned efforts to stress that the autonomy belonged to the legal sphere of
Ukraine, the approval of the new constitution by the national parliament was not unproblematic. On
the legal level, the document contradicted the Ukrainian Constitution and laws on more than 50 points,
as the ministry of justice concluded.’® On the political level, the pro-presidential centrists were highly
reluctant to give up the established system of Kyiv's control over the autonomy, primarily by means of
determining its budgetary policy. As they were aware of probable destabilising consequences of a
blunt rejection of the constitution, they preferred its partial approval, or the amendment of some unac-
ceptable articles by Simferopol prior to the consideration of the text in Kyiv.”* On 15 December, the
constitution fell short of attaining support from the majority of Ukrainian deputies, even though Hrach
agreed to make several amendments that were demanded by key actors. The Crimean speaker reacted
by accusing pro-presidential factions of attempting to prevent the autonomy's new leadership from
combating criminality and corruption. He even threatened to hold a referendum on the constitution. In
contrast, his opponents, including Kynitsyn, who was indignant about Hrach's readiness to sacrifice
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the powers of the government in order to preserve his own powers and those of the Rada, accused him
of illegally amending the constitution which had been adopted by the Crimean deputies. They threat-
ened to appeal to the Constitutional Court if the constitution were approved.**

On 23 December, however, the constitution was supported by a thin majority of votes of leftist and
other anti-presidential factions, with which Hrach had reportedly had intensive behind-the-scene talks.
The approval took place despite the supposed resistance of Kuchma. The most that the centrists man-
aged to do in order to prevent the far-reaching independence of Simferopol vis-a-vis Kyiv was to in-
sert a provision which declared invalid any (current and future) acts of the Crimean representative and
executive bodies running counter to Ukrainian legislation (and not just to the Constitution, as the sub-
mitted text provided for). In view of the imminent presidential election of autumn 1999, Kuchma pre-
ferred to not veto the approved law himself, as this would have further undermined his chances in
Crimea. ™" After the hope that he would resort to the Constitutional Court to invalidate the entire
constitution or provisions thereof faltered, members of the Rukh faction, together with some other
Ukrainian parliamentarians, appealed to the Court themselves. However, obviously for political rea-
sons, it has not so far considered the clause.**

Meanwhile, the Ukrainian authorities used practical opportunities that were provided for by the
amendment on the priority of the national legislation over the Crimean one. For this purpose, they pre-
ferred to treat the autonomy's constitution as a part of the latter, even though it is a part of the former
to no lesser degree.” Accordingly, a contradiction between a Crimean constitutional provision on a
one-channel budget and Ukrainian laws on budgetary and taxation systems was used by Kyiv as a
pretext to ignore Simferopol's claims for retaining all peninsular tax revenues in 1999. Therefore, on
15 March 2000, the Crimean Rada had to appeal to the Constitutional Court to resolve the legal con-
troversy. However, a resolution was not passed during the following year. Although the Crimean
deputies tried to insist on the autonomy's primacy in the budget for 2001, Hrach relied less on legal
decisions than on the political will of President Kuchma.”* Similarly, a conflict between the heads of
the autonomy's representative and executive bodies, resulting in a qualified majority of votes for the
dismissal of Kunitsyn, revealed a contradiction between respective provisions of the Crimean and
Ukrainian constitutions. The latter did not include a possibility of ousting the autonomy's prime min-
ister without the president's consent. Kuchma was, therefore, able to use the opponents' appeal for his
arbitrag3§:5 in order to strengthen Simferopol's dependence on Kyiv in general, and on himself in par-
ticular.

2.14 Conclusion

After the recommendations that were based on the talks in Noordwijk, the High Commissioner did not
submit any further written suggestions on eliminating the remaining differences between Kyiv and
Simferopol.”*® Although van der Stoel continued visiting Ukraine, the problem of the Crimean
constitution, which was still prominent in his talks with relevant actors in the capital and on the penin-
sula in August and December 1996, was not mentioned in the OSCE reports on his following visits to
Ukraine in May and November 1997, and May 1998. The focus of his activity, as well as that of the
OSCE Mission, shifted to the problems of the Crimean Tatars and interethnic relations in Ukraine, on
the peninsula in particular.””’ The above analysis may seem to question the legitimacy of this shift,
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which was explained in the Mission's report on its activities in 1997 by "the significant lowering of
tensions in Crimea">*®. It has been argued that tensions between Kyiv and Simferopol remained appar-
ent at least until spring 1998. However, with the conclusion of the Russian-Ukrainian friendship treaty
and the fleet agreements in May 1997, and with the replacement of the separatist Crimean parliament a
year later, the threat of a destabilising escalation of tensions hardly existed. Moreover, with the adop-
tion of the new Ukrainian Constitution that included provisions on the Crimean autonomy, there was
no longer a real threat of abolishing or even drastically reducing this autonomy. The HCNM probably
came to realise that what the parties needed was not mediation in dialogue, or recipes of an agreement,
but rather the political will to reach a compromise. This he could hardly facilitate, contrary to more
influential institutions, such as the OSCE in general, or the Council of Europe. In any case, in contrast
to early 1996, he did not make a determined effort to ensure that the Ukrainian parliament approve the
Crimean constitution in late 1998. In particular, he paid no visit to the country during that time. Nor
did he choose to welcome the approval in a public statement when it finally occurred, as he had done
on many occasions related to developments in other countries, and also once in Ukraine (see section
3.8).

Nevertheless, the eventual agreement between the parties was largely based on the High Commis-
sioner's recommendations. The Crimean Constitution of December 1998 proceeded from the scope of
the autonomy's powers provided for by the demarcation law, and tempered it by the centralising provi-
sions of the Ukrainian Constitution. Together with his doubtless contribution to de-escalating the con-
flict at its two crucial stages in May 1995 and March 1996, this can be seen as clear evidence that the
goal of the HCNM's involvement in resolving the Crimean problem has been achieved. Indeed, a
number of authors have presented his role in resolving the conflict as a complete success story.>’ Lit-
tle attention has been paid, however, to the fact that the approval of the constitution, though fixing the
substantial autonomy, failed to result in a legal and political arrangement that would guarantee this
substance. Unfortunately, no answer has so far been given to a question raised by a Kyiv-based news-
paper on the occasion of Simferopol's appeal to the Constitutional Court in March 2000: "[H]as the
autonomy (any) rights guaranteed by the law, or is it fully dependent on the central authorities' self-
will?"** Moreover, peace between Kyiv and Simferopol was achieved at the cost of the Crimean
Tatars, whose demands, and respective recommendations of the High Commissioner, have largely
been ignored.

20 December 1996 were recent acts of the Russian parliament on the status of Sevastopol. The Ukrainian president
wanted to get the HCNM's support against what Kyiv qualified as a violation of the OSCE's principle of territorial
integrity of the member states. Uriadovyi kur'ier, 24 December 1996, p. 1.

338 Annual Report 1997 on OSCE Activities, pt. II, sec. 2.1.8.

339 See section 1.6.

340 Kas'ianenko 2000b.
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Chapter 3. Integration of the Crimean Tatars

Relations between the Crimean Tatar community and the authorities in Simferopol and Kyiv repre-
sented another case which clearly required the High Commissioner's involvement. This problem was
essentially ethno-political in nature and had more similarities to those cases he dealt with in other
countries than did the above-analysed controversy between the centre and the autonomy (even though
the former lacked a clear international dimension).>*' The sharp contrast between the respective agen-
das of the returnee minority and the Russian/Russophone majority, the obvious reluctance of the ma-
jority regime on the peninsula to take into account the interests of the minority, not to mention the lat-
ter's claims to the special status of the indigenous people, as well as Kyiv's failure to secure basic po-
litical and social rights for the formerly deported population contributed to a potential for serious con-
flict. Indeed, on several occasions, the Tatars' attempt to assert their rights turned into violence, re-
sulting in bloody clashes with the authorities. As in the case of the controversy over the status of Cri-
mea, the HCNM got involved only after the conflict became visible. His efforts coincided with the
time when increased attention was paid to the returnee problem of the Ukrainian government. This at-
tention was as much spurred on by a newly realised political interest in the Tatar support against the
peninsular separatists as by the imperative of conflict resolution.

The HCNM had to pay attention to two major components of the Crimean Tatar problem.*** First, the
return, resettlement and integration of the formerly deported people required an enormous amount of
capital, which crisis-stricken Ukraine could hardly provide. At the same time, Russia, the main succes-
sor state of the former USSR, and the Central Asian states, on whose territory these people mostly re-
sided after the forced deportation, did nothing to help the returnees and even threw obstacles in their
way. International assistance was therefore needed both to supplement Kyiv's financial efforts and to
pressure the governments of the relevant CIS states. The Ukrainian authorities consistently empha-
sised the need for such assistance and sought to channel the involvement of the High Commissioner
and other international actors in that direction. Second, the effectiveness of spending the available
funds, as well as of using the possibilities of the Crimean Tatars themselves, heavily depended on both
the willingness of Kyiv and Simferopol to meet them halfway, particularly with regard to their politi-
cal demands, and on the returnees' ability to influence the authorities' attitude towards their problems.
While the autonomy's authorities were strongly opposed to the return and strengthening of the Cri-
mean Tatars, the central government did not want to (further) antagonise the former by favouring the
latter. The Kurultai/Mejlis, the virtually uncontested leaders of the Tatar community, succeeded in
making both Kyiv and Simferopol take the returnees' interests into account but failed to ensure the pri-
ority of those interests. The HCNM's attempt to help them get their most pressing demands met in or-
der to prevent the conflict from escalating was not welcomed by the authorities. Accordingly, it could
not be very successful.

31 Another factor which may have questioned the legitimacy of the involvement was that a considerable part of the Tatars

did not have Ukrainian citizenship. They could thus not be unequivocally treated as a national minority. In particular,
the law defined minorities as "groups of Ukrainian citizens, who are not of Ukrainian nationality, [and] show a feeling
of national self-awareness and affinity". (Law On National Minorities 1992, art. 3; corrected according to the original.)
However, as in the Baltic countries, "the High Commissioner (...) employed a flexible understanding of the concept of
minority, addressing the issue from the perspective of politics and the implications of the situations of minorities for
security, rather than being hidebound by conceptual delimitations". Cohen 1999, p. 81f.

As noted in section 1.2, in addition to the Crimean Tatars, four other ethnic groups residing on the peninsula had been
deported (Armenians, Bulgarians, Greeks and Germans). All the returnees were given an equal legal status, and
resettlement programmes covered all of the above-mentioned groups. However, the Crimean Tatars constituted a lion
share of the returnees (up to 98 per cent), and the mere size of the group made its problem unique in both a financial and
political sense. Also, they differed from other minorities in that they are a group indigenous to Crimea (i.e., they lacked
an ‘ethnic homeland’ elsewhere). In any case, the HCNM elected to deal with the Tatar problems in his
recommendations (though the Ukrainian government tried to redirect his efforts towards the deportees as a whole; see
below). The discussion in this chapter will naturally follow that criterion.
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3.1 The Crimean Tatar Problem Prior to the Beginning of the HCNM's Involvement
(1992 - April 1994)

Instead of the above-mentioned system of 'dual power' in the autonomy, which the Mejlis envisaged
for 'the restoration of rights of the Crimean Tatar people', the Tatars at the beginning of Ukrainian in-
dependence had to deal with a power system in which virtually no participation was envisaged for
them. They had to search for a means to secure their social and political rights under these unfavour-
able conditions. As an initial step, the Mejlis demanded the Ukrainian authorities recognize it "as the
sole plenipotentiary representative body of the Crimean Tatar people". This step was to be followed by
the realisation of programmes of "organised repatriation" and social defence for Crimean Tatars, as
well as the creation of the necessary national-cultural infrastructure for the returnees.’*> The Mejlis in-
sisted that all matters related to the 'restoration of rights' had to be decided on with its participation.
However, the autonomy's leadership argued that the claim of the Kurultai/Mejlis to 'parallel sover-
eignty' on the peninsula ruled them out as acceptable negotiating partners for the state agencies. At
least on two occasions, the Ukrainian authorities seriously contemplated an outright ban of the two
bodies, qualifying them as illegal. This occurred during the attempted coup in August 1991 and after a
series of violent Tatar demonstrations in October 1992 (see below). The central authorities, on the
other hand, did not wish to use forceful measures against any organisation. They preferred to support
the autonomy's relatively moderate leader, Mykola Bahrov, in order to bolster his position against the
overtly pro-Russian separatists. They therefore refrained from any move which could have been
viewed as support for the Mejlis. This stance was held until Bahrov's defeat in the Crimean presiden-
tial election, which forced Kyiv to look for allies against the triumphant separatists.***

The demarcation of powers between the centre and the autonomy agreed upon by the parties in April
1992 contained neither provisions on the Tatars' exclusive rights as the indigenous population, nor ob-
ligations of the state to facilitate the restoration of their civil rights, which had been violated as a result
of deportation. Although the Mejlis warned that the ratification of this agreement by the Verkhovna
Rada would not be recognised by the Crimean Tatars, releasing them "from any moral and political
obligations relating to the Ukrainian State",**’ the adopted law on the status of the Crimean autonomy
did not meet any of their demands. The autonomy's constitution of September 1992, not to mention the
overtly separatist one of May, did not meet these demands either. The Ukrainian law on national mi-
norities, while granting all non-titular groups a rather broad scope of ethno-cultural rights, failed to
mention any special rights of indigenous or deported peoples. At the same time, separate acts on the
matter, elaborated by the government and parliamentary committees, could not be adopted because of
opposition from Russophiles and leftists in the Verkhovna Rada.

Kyiv was also reluctant to meet the returnees halfway concerning the acquisition of Ukrainian citizen-
ship. It had automatically been granted to all former Soviet citizens or stateless persons permanently
residing on the territory of the new independent state by November 1991, when the citizenship law
had come into effect. However, later arrivals required a five-year residence period before becoming
eligible. Therefore, a considerable part of the former deportees and their descendants, amounting to
approximately 105,000 persons, or more than 40 per cent,**® was denied both the right to vote and ac-
cess to most welfare benefits, as well as kept outside the privatisation process.**” As the law also failed
to grant citizenship to millions of other former residents of Ukraine, who for some reason had been
outside its territory and had returned to the independent state, amendments were successively made in
January 1993 and October 1994. However, only those returnees who had been sent to other republics
of the former USSR to work, serve in the army or study, as well as those who had gone "on legal

3 Programma vosstanovleniia prav krymskotatarskogo naroda v Ukraine (Vozmozhnyi variant), a document by the Mejlis

quoted in: Wilson 1998, pp. 294-295.

Wilson 1998, pp. 295, 297. The first attempt to use the Tatars as an ally against the separatists was made by Kyiv after

adoption of the Crimean constitution in May 1992. The Mejlis' leadership were invited to a session of the Verkhovna

Rada and its head was allowed to deliver a speech. Soon thereafter, the Ukrainian authorities reverted to supporting

Bahrov, and the Mejlis felt that it had been cheated. Tyshchenko/Pikhovshek 1999, pp. 62f.

35 UCIPR 1996, p. 9.

346 Brytchenko 1999, pp. 15, 18. The above data relate to deportees of all ethnic origins, but the proportion for the Crimean
Tatars was roughly the same.

37 Tyshchenko/Pikhovshek 1999, p. 221; Miiller 1999, p. 698.
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grounds to permanently live in another country" were recognised the right to automatically acquire
citizenship. They also had to pass a short procedure, the so-called determination of possession of
Ukrainian citizenship, which required nothing more than the submission of an application and the
presentation of evidence of former residence in Ukraine. In contrast, all other persons originating from
the country, including deportees, were only allowed to become naturalised citizens by following a
simplified procedure. This procedure did not require a five-year residence, but did require not only a
declaration of respect for the Ukrainian Constitution and a renouncing of former citizenship, but also
the possession of legal sources of existence, which most of the Crimean Tatar returnees lacked, and
knowledge of the state language, which almost none of them possessed.’* Calls of the Mejlis'
represiglgtatives for a broader definition of those eligible for the procedure of determination were re-
jected.

It is true that the Ukrainian state made efforts to realise the democratic principles of its policy on na-
tionalities with regard to the rights of former deportees. As early as January 1992, the government is-
sued a decree on measures intended to create conditions for the return of the Crimean Tatars to the
peninsula, thus marking Kyiv's taking over of the former responsibilities of Moscow. In accordance
with the decree, a national commission for matters concerning Crimea's deported peoples was estab-
lished. It was empowered to co-ordinate the activities of the centre's and the autonomy's power bodies
in the elaboration and implementation of measures regarding the "voluntary organised return" of de-
portees and conciliation of their interests with those of the autonomy's general population.’” Special
funds were allotted from the national budget for the returnees' resettlement,*' largely for housing con-
struction. The autonomy's government was encouraged to do the same. On Ukraine's initiative, an
agreement between the CIS states was signed in October 1992 in Bishkek, providing for concerted ef-
forts in creating conditions for the return, resettlement and integration of the deportees. These meas-
ures included assistance in transportation, the retaining of pensions and bank savings, as well as the
acquiring of housing.”* Although ratified by several states, including, of course, Ukraine, the agree-
ment was never implemented because other governments were not interested in solving the problem.

The situation was further exacerbated by administrative arbitrariness of peninsular authorities, which
prevented the returnees from using even the scarce legal and financial opportunities that had been pro-
vided by the centre. The Crimean government refused to allow the Mejlis to take part in deciding on
the use of the funds allocated for resettlement. Instead, several more compliant Tatars were drawn into
a newly established committee on the deported peoples' issues, which took care of the fund allotment.
As the Mejlis repeatedly stated, a considerable part of the money was misused.*> The peninsula ap-
peared to be unprepared to accommodate a massive and swift migratory influx, which severely exac-
erbated the existing shortages, including the shortage of jobs and housing. Nevertheless, the authorities
clearly discriminated against the Tatars. The unemployment rate for them, ranging between 40 and 72
per cent according to various sources, was at least twice that of Crimea as a whole.*** In the late 1980s,
in order to prevent the Tatars from owning land plots and building housings for themselves, the local
authorities began to distribute land rapidly for vegetable gardens and dachas for the Slav population.
At the same time, these were denied to the returnees under the pretext that there were no vacant plots.
Under these conditions, in June 1989, the OKND leadership decided to provide support and assistance
to the Crimean Tatars, who would occupy empty plots without official permission. This practice
spread quickly to the entire peninsula. The authorities responded by destroying the tent settlements,
making arrests and instigating Slav inhabitants from nearby villages to pogroms against the 'Tatar ex-
tremists'.

38 Brytchenko 1999, pp. 15f; Zakon pro hromadianstvo 1991; 1993; 1994 (quote in the latter; art. 2).

349 Interview with Chubarov, 16 September 1999.

330 Ppostanova Kabinetu Ministriv Ukrainy, 28 January 1992; Polozhennia pro Respublikans'ku komisiiu 1992 (quote on p.
97).

Due to inflation, the incomplete transfer of the sums decided on and the misuse of those sums transferred, no monetary
amounts concerning funding will be given in this work, as it is very difficult (and hardly relevant) to assess their relative
value. Rather, decisions on the allocating and increasing of funds as political moves are worth mentioning in this work.
352 Bishkeks'ka uhoda 1992.

333 Cemiloglu 1995, pp. 103f; Tyshchenko/Pikhovshek 1999, pp. 46ff, 61f.

3% The Forced Migration Projects (Ed.) 1996, pp. 29ff.
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Although the returnees' persistence, after some time, resulted in the legalisation of ownership from the
authorities,” the confrontation continued in some places. On 1 October 1992, an incident in the vil-
lage of Krasnyi Rai, near the coastal city of Alushta, became notorious after police stormed an unau-
thorised Tatar settlement. This caused a bloody clash, resulting in dozens of wounded on both sides
and the arrest of two dozen young dwellers. Within a few days, the initially peaceful protest against
their custody turned into violence. The participants of a meeting in Simferopol, who were protesting
the incident, assaulted the autonomy's parliament and held the building for a few hours. While order-
ing the release of the detainees, the Ukrainian leadership, once again, expressed their support for
Bahrov, blaming the conflict on the Mejlis. President Kravchuk called its activities unconstitutional
and stated that Kyiv would only continue to deal with the autonomy's official bodies.*>® At the same
time, the demonstration of force of the Crimean Tatar national movement made the peninsular au-
thorities abandon the overtly repressive, 'non-admission' policies in favour of a more reasonable and
co-operative attitude.””” This did not, however, mean an end to discrimination. One of the factors pro-
moting this shift was probably Bahrov's desire to ensure the Crimean Tatars' support against an in-
creasingly influential separatist opposition.”® This was most clearly demonstrated in his position
regarding their representation in the autonomy's parliament.

By then, leaders of the Mejlis had increasingly realised that participation in the official bodies was the
only possible way for it to become a negotiating partner with the central and peninsular authorities and
to be able to influence their policies with regard to the problems that concerned the Crimean Tatars.
The only form of consociational arrangement that the autonomy's leadership agreed to discuss was the
deliberate overrepresentation of the Tatars, according to a fixed quota, in the elections to the Supreme
Soviet that were to be held in spring 1994.** Since the number of Tatars had by then virtually stabi-
lised at around 10 per cent of the peninsula's population, it was unlikely that they would even win a
single seat if the majoritarian system were to be maintained. Even a rather improbable transition to the
proportional system would give them no more than ten seats in the future parliament of 98 members,
provided that the right to vote were granted to all residents, regardless of citizenship. In March 1993,
Bahrov offered the Tatars a quota of 14 seats, in spite of strong opposition from the separatists. The
Mejlis responded with a formula where nearly one third of the seats would be allocated to all deported
and/or indigenous peoples, which was intended to allow them to block undesirable decisions on con-
stitutional matters.”®® However, even Bahrov's modest offer was rejected by the parliamentary session
in September, which voted for a pure majoritarian system.

This decision evoked the largest Tatar protests since their return to Crimea. Once again, protesters re-
sorted to violence by blocking railway lines. A month later, these protests resulted in the approval by
the Supreme Soviet of a quota arrangement with fourteen seats for Tatars and four for the other de-
ported peoples, with the exception of two indigenous groups, the Qrymchaqs and the Qaraims, which
were deemed too small. In addition, a further 14 seats were to be elected by the general electorate from
a parallel party list. However, the arrangement was for one election only, thus leaving the Tatars with
no guarantee of permanent representation. At a special session in November, an overwhelming major-
ity of the Kurultai voted for participation in the election under the proposed condition. The more radi-
cal new leadership of the OKND called for a boycott and the forming of a Crimean Tatar national
government as an alternative centre of power. The Mejlis' head, Mustafa Jemilev, was lukewarm about
the quota proposal and decided not to run in the elections. The argument in favour of participation was
led by his deputy, Refat Chubarov, who was elected to first position in the Kurultai's list, and later
headed its parliamentary faction. In order to ensure that the Crimean Tatars were united and that the

335 Cemiloglu 1995, pp. 103f.

336 UCIPR 1996, pp. 49ff; Tyshchenko/Pikhovshek 1999, pp. 49ff.

37 In particular, the Supreme Soviet adopted on 25 March 1993 a resolution on the unimpeded allotting of land for
returnee housing. Cervonnaja 1999, p. 182.

On the increased attention of the Crimean leadership to the returnees' needs in view of the presidential and
parliamentary elections in the autonomy, see: Tyshchenko/Pikhovshek 1999, pp. 56, 67.

The first quota in the Crimean parliament was offered to the Tatars when the autonomy was being established in
February 1991 and the oblast Soviet turned into a parliament, with co-optation of deputies representing deported groups
and Sevastopol. The Mejlis refused the quota (seven seats out of nearly 200 in the then Soviet) as a surrogate of
representation. Tyshchenko/Pikhovshek 1999, p. 59.

Wilson 1998, p. 299; interview with Chubarov, 16 September 1999. The groups other than the Tatars would get one
seat each.
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elected deputies were legitimate for all of them, the Kurultai stressed that participation should not be
limited to Ukrainian citizens only.*®' This was possible in 1994 under the conditions of the flagrant
violation of the Ukrainian legislation by the peninsular authorities, including voting by and even
electing of Russian sailors. A year later, however, Kyiv would insist on respecting the law in the
autonomy's local election, thus preventing the Tatars from participating (see section 3.3).

A similar pragmatic choice was made by the Mejlis with regard to the presidential election, which was
scheduled two months before the parliamentary one. As noted above, the Crimean Tatars first opposed
the very idea of the autonomy's presidency. They did not wish for the strengthening of a statehood
which did not envisage their indigenous rights, and viewed the authorities in Kyiv as more ready to
solve their problems than those in Simferopol. The November session of the Kurultai declared that
Tatar participation in the election would only be possible if candidates appeared who promised to
build the Crimean statehood within the framework of Ukraine, as well as respecting the Tatars' right to
self-determination.’®* On 2 January, the Mejlis, instructed to determine a final position, called for a
boycott. A week later, however, it declared support for Bahrov, as it saw him as the lesser of two evils.
On the other hand, it continued to insist that "participation in the elections did not imply in any way
the recognition by the Megjlis of the institution of a Crimean presidency". In contrast, the rival NDKT
initially decided to have its own candidate run in the election. But as he was not allowed to join the
race, the organisation switched to a boycott. Although the Crimean Tatars provided a considerable part
of votes for Bahrov, they were unable to ensure his election and prevent the triumph of Meshkov, who
did not conceal his anti-Tatar sentiments.*®’

The Tatars were also unable to stand in the way of the separatists' success in the March-April elections
to the autonomy's parliament, due to the fact that they did not win any of the majoritarian seats. How-
ever, the Kurultai/Mejlis triumphed over the NDKT in the contest for reserved seats. Both organisa-
tions called for the restoration of Crimean Tatar statehood. However, while the former insisted on the
recognition of the Mejlis as "the supreme plenipotentiary representative organ" in its election platform,
the latter stressed the importance of Tatar participation in the existing structures of state power, and
argued that the quota system provided a sufficient basis for resolving most problems. The radical ex-
pectations of the Crimean Tatars no doubt contributed to the stunning support shown for the Kurultai
list. However, the organisational resources of the Mejlis, as well as its ability to maintain formal unity
within the national movement, with the exception of one rather marginal part, were no less important.
Having won more than 90 per cent of the Tatar votes, the Kurultai therefore captured all 14 seats that
were available.”® This was a convincing demonstration of the political influence of the Mejlis, and a
good starting point for its switch to parliamentary activity. This activity, however, had to take place
under the unfavourable conditions of hostile domination.

3.2 The HCNM's Recommendations of 15 May 1994

I am aware that your government is making efforts to contribute to the solution of the problem of the re-
settlement of the Tatars in Crimea. The difficult economic situation has, however, put limits to the scope
of your efforts. It is my view, which I shall also express when I report to CSCE organs on my mission,
that there is a clear need for international assistance. The way funds made available for this purpose
would have to be spent ought to be the subject of consultation with the Tatars.

It is important that Tatar representatives have been allotted 14 seats in the present Crimean parliament. It
is, however, necessary to ensure that this arrangement will be continued when the new parliament is
elected. Furthermore, it is essential, in order to avoid potentially dangerous tensions, that an institutional-
ised dialogue be established between the Crimean government and the Tatars.*®®
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o Wilson 1998, pp. 300f; Postanovlenie tret'iei (vneocherednoi) sessii II Kurultaia, 28 November 1993(a).

Postanovlenie tret'iei (vneocherednoi) sessii 11 Kurultaia, 28 November 1993(b). The Kurultai also demanded that a
requirement of the presidency law, that candidates must have lived in Crimea for no less than ten years (which was
clearly discriminating against the Tatars), be eliminated.

363 Wilson 1998, pp. 301f (quote on p. 302); Tyshchenko/Pikhovshek 1999, pp. 68ff.

364 Wilson 1998, pp. 302ff (quote on pp. 302-303); Tyshchenko/Pikhovshek 1999, pp. 75ff.

365 Letter by van der Stoel to Zlenko, 15 May 1994, p. 787.
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As noted in chapter 2, the High Commissioner's visit to Ukraine in early May 1994, followed by the
first batch of recommendations, took place a few days before the newly elected Crimean Soviet con-
vened and, through its restoring of the autonomy's constitution of 1992, provoked an open conflict
between Simferopol and Kyiv. In his rather preliminary discussions and recommendations, roughly
equal attention was paid to three prominent (ethno-)political problems of Ukraine, including that of
Crimean Tatar integration. This problem was discussed with relevant politicians and officials in Kyiv
and Simferopol, as well as with representatives of the Tatars themselves. In spite of the Kurultai's im-
pressive victory over its rival in the recent elections, the HCNM met with leaders of both the Kurul-
tai/Mejlis and the HDKT. He preferred not to make references to any particular organisation in his
recommendations. Later on, he would limit his meetings only to leaders of the Mejlis, as well as mem-
bers of the Kurultai faction in the Supreme Soviet.**® Moreover, he would overtly declare his recogni-

tion of the Mejlis as "the supreme representative college of the Crimean Tatars".*®’

Although of a rather general nature, three points regarding the Tatar problem which the High Commis-
sioner mentioned in his letter to Minister for Foreign Affairs Zlenko were not easy to accept by the
authorities in Kyiv, not to mention those in Simferopol. It is clear that the Ukrainian government wel-
comed international assistance for the resettlement of the returnees. Zlenko in his reply asked van der
Stoel to inform Kyiv about his "vision of the practical mechanism for the organisation of such assis-
tance". He also supported the intention of the HCNM to include the idea in his report to the CSO. At
the same time, the minister stressed that the assistance was necessary not only for the Tatars, but also
for deportees of other nationalities.’®® This preference for the deportation principle over the ethnic one
in financial support, as well as indirectly in international involvement in general, including that of the
HCNM, would be repeated in the letters of Zlenko's successor. Moreover, neither the Ukrainian nor
the Crimean government was eager to allow representatives of the Tatars, primarily the Mejlis, to par-
ticipate in the allotment of the assistance funds, as the High Commissioner had suggested. As for his
unequivocal support for the permanent quota of Crimean Tatars in the Supreme Soviet, it was dubious
to agree for opponents of the ethnicisation of the political process in Kyiv, and clearly unacceptable
for dominant pro-Russian separatists in Simferopol, who viewed van der Stoel as biased because of his
position on this issue. Furthermore, it was simply too early for most politicians to speak of an ar-
rangement for future elections, given their unstable interests and preferences, and the uneasy compro-
mise on quotas in autumn 1993. It is no surprise that there was no reaction to this proposal in Zlenko's
letter, nor to the suggestion on establishing an institutionalised dialogue between Tatars and the Cri-
mean authorities. According to Chubarov, even the Tatars themselves did not deem it necessary to
look for institutionalisation in the form of a committee or council. They hoped for a dialogue through
their participation in the legislative and, if possible, the executive bodies. Therefore, the two latter rec-
ommendations were not seriously discussed, while the idea of international assistance was slowly
making its way forward.*®

3.3 The Crimean Tatar Problem During Separatist Domination in the Autonomy
(May 1994 - August 1995)

Needless to say, President Meshkov and the separatist majority in the Supreme Soviet were not going
to allow the Kurultai deputies to use their mandates for promoting the interests of the Crimean Tatars
in the power bodies. The Tatar deputies were at first not given a single place in the parliamentary pre-
sidium, and could not do anything to block resolutions that they opposed. However, the majority was
soon divided by internal quarrels, and the consolidated faction of the Kurultai became an important
factor in approving many proposals. After the clash between Meshkov and the Supreme Soviet in
September 1994, the faction achieved its first significant success in entering the executive. Its nomi-
nees were given the posts of deputy prime minister and ministers of social protection and nationalities
in the Franchuk government.””® However, as noted above, neither the protracted campaign for the

3% Interview with Chubarov, 16 September 1999.

367 Letter by van der Stoel to Udovenko, 12 October 1995, p. 803.
368 Y etter by Zlenko to van der Stoel, 7 June 1994, p. 790.

39 Interview with Chubarov, 16 September 1999.

370 Savchenko 1994,
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dismissal of the presidium, in winter 1995, nor the April initiative to suggest that Kyiv recognise
Crimean loyal deputies as a legitimate parliament gave the Tatars access to the leadership of the
Supreme Soviet. It was not, therefore, until the eventual change of leadership in July that the Kurultai
faction took the opportunity to occupy the important post of deputy speaker (Chubarov), in addition to
one more place in the presidium.

Meanwhile, resolute measures by the Verkhovna Rada against the autonomy's separatism undermined
one of the most significant achievements of the Tatar deputies. Among the Crimean legislative acts
that were held to be in violation of national legislation, the Ukrainian parliamentarians on 17 March
annulled a law on the election of deputies of local councils, which had been adopted in January 1995,
as well as amendments thereto that had been made in early March. The law was unacceptable for
Kyiv, in particular because of its failure to limit the right to elect and to be elected to Ukrainian citi-
zens only. It did, however, at the same time provide for the forming of special constituencies for the
deportees.’”" After the law had been nullified, a decision on holding the election in accordance with
national law was supported by the Verkhovna Rada only under the condition that amendments would
be made to secure representation of the deportees.’”> When those amendments were put to vote on 5
April, however, many leftist and Russophone MPs objected to granting electoral privileges to certain
citizens and attaching those privileges to their ethnic origin (nationality), rather than the fact of depor-
tation. In addition to the reluctance to set a precedent of ethnicisation of the political process, this ob-
jection was caused by anti-Tatar sentiments of some deputies.’”> The parliamentarians finally ap-
proved the amendments on the following day. However, their insistence on equal electoral rights for
all citizens, as well as their avoidance of ethnic criteria in the formation of additional constituencies,
found its expression in the provision that deportees had to submit to electoral commissions their appli-
cations containing, inter alia, their deportation data.’”* There was, however, just a fortnight left for
this, which was obviously not enough time to inform all the deportees and collect their applications.
Moreover, the Verkhovna Rada insisted on respecting the norm that granted the right to vote to citi-
zens only. It ignored the appeal of Crimean Tatar deputies to make an exception for the deportees, or
to postpone the elections scheduled for June 25 until autumn, and meanwhile to apply a simplified
procedure of granting them Ukrainian citizenship.

After a few days of the application campaign, the Mejlis decided on 14 April to declare a boycott. It
argued that the mechanism stipulated by the newly adopted law "was bringing to nothing participation
of the Crimean Tatars in the forthcoming elections", and splitting "the united people into two parts
having unequal rights". Although Chubarov was cautious to stress that the local bodies elected without
Tatar participation would be considered legal by the Mejlis, because they were formed pursuant to the
Ukrainian legislation, he nevertheless believed that the election in the remaining constituencies could
be held later.’” The decision of the Mejlis came as an unpleasant surprise to its sympathisers in Kyiv.
However, they were not sufficiently numerous to ensure that demands be met. The HCNM, in his let-
ter of 15 May 1995, urged the parties to find ways "to solve this problem in the coming weeks in order
to ensure appropriate representation of the Tatars in local government".*”® However, his request could
not help, either. On the eve of the Crimean elections, instead of considering amendments that would
implement this recommendation, the Verkhovna Rada was engaged in a controversy over a provision
stipulating the minimal turnout necessary for the election to be valid.>’” On 25 June, a majority of Cri-
mean Tatars followed the Mejlis' call for a boycott. Therefore, the number of Tatar deputies appeared
to be several times smaller than it would have otherwise been.’”®

The Ukrainian executive seemed to be more willing than the legislature to reciprocate the Tatar lead-
ership's siding with Kyiv in its confrontation with Simferopol. Being left without an ally on the
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peninsula after the fiasco of Bahrov, the central government slowly began to establish contacts with
the Mejlis.” The most significant change took place after the above-mentioned bloody conflict in late
June between the Tatars and local racketeers, followed by clashes between the former and the police.
While using the Crimean bodies' failure to keep public order as a pretext for placing the autonomy
more firmly under the control of the centre, the Ukrainian leadership rejected versions about a criminal
clash and Crimean Tatar provocation which were suggested by the local authorities and the militia.
Kyiv chose to pay attention to social, economic and political processes on the peninsula which had
made the conflict possible. Immediately after the clashes, Kuchma, on 26 June, issued a decree stipu-
lating a number of measures to be taken by the law enforcement bodies in order "to finally put an end
to the unlawful acts of criminal elements" in Crimea.** In accordance with the decree, a government
commission, consisting of representatives of relevant Ukrainian and Crimean ministries, was estab-
lished a few days later. Its aim was to investigate the causes of the riot and present recommendations
on measures which would prevent such situations in the future. Among the factors which had contrib-
uted to Tatar discontent, the commission pointed to high unemployment, unsatisfactory housing con-
ditions of the deportees and the lack of social and cultural infrastructure in their settlements. Although
one of the main reasons for these problems was considered to be the lack of funds, the head of the
commission, the minister of nationalities Mykola Shulha, believed that legal and political aspects
played no less of a role.*®'

A government decree of 11 August which was based on the commission's findings appeared to be the
farthest-reaching programme of measures aimed at solving the political, social and ethnic problems
related to the integration of the Crimean Tatars, who were mentioned separately throughout the text,
and other formerly deported persons in Crimean society. On the one hand, Kyiv decided to allocate
additional funds for the return and resettlement of the deportees and requested that Simferopol con-
sider allocating funds from the autonomy's budget. Until that time, the latter had spent nearly nothing
on these needs. Moreover, an investigation of the spending of previously allocated money by the Cri-
mean authorities was ordered. This was to result in a new mechanism for financing. The decree also
envisaged a number of measures intended to raise funds from external sources, including appeals to
foreign governments and international organisations. At the same time, the active effort was to be
made to finally draw other CIS states to implement the return and resettlement programmes, both by
making them ratify the Bishkek agreement, and by concluding additional bilateral agreements.’™

On the other hand, the decree stipulated a number of (ethno-)political measures, marking the Ukrain-
ian executive's new orientation towards greater support for the Crimean Tatars. The government
planned not only to elaborate both short-term and long-term programmes for the resettlement of the
deportees — and finally determine the basic principles of the nationalities policy — but also to submit to
the Verkhovna Rada drafts of legislative acts regarding the rights of the Tatars and other deported
groups. A declaration of persons and communities' rights which had been violated during the Soviet
decades and a more specific law on rights of the deported national minorities were to be drafted. Rele-
vant ministries were also instructed to draft a parliamentary resolution containing an official interpre-
tation of the above-mentioned amendment to the citizenship law. This would extend to the returning
deportees a simple procedure, the determination of possession of Ukrainian citizenship. Moreover, the
ministries were to "inform" the Ukrainian and Crimean constitutional commissions about the propos-
als made by "the citizens' associations", i.e. primarily those submitted by the Mejlis, with regard to en-
suring the parliamentary representation of the Crimean Tatars and other ethnic groups on both the na-
tional and the autonomy's level.*® Finally, the decree provided for the creation of a working group that
was intended to legislatively determine the status of the Mejlis in order to install it in Ukraine's "politi-
cal and legal field".***

79 Wilson 1998, p. 310.

3% Edict of the President of Ukraine, 26 June 1995 (quote on p. 162).

31 Shamil' 1995; Golubenko 1995; Tyshchenko/Pikhovshek 1999, pp. 117ff. After Shul'ha's resignation, another
commission was established in late July, headed by Deputy Prime Minister Vasyl' Durdynets'.

382 postanova Kabinetu Ministriv Ukrainy, 11 August 1995, pp. 131ff.

33 bid., pp. 128f (quote on p. 129).

3 Ibid., p. 130.

78



If the above measures had been taken, the rights of the Crimean Tatars would have been restored, and
the possibilities for their integration opened to a degree that would have made the HCNM's involve-
ment unnecessary. Though such measures would have possibly evoked discontent in the autonomy's
parliament, they would have removed tensions in the Mejlis' relations with the Ukrainian authorities
and the grounds for the protest mobilisation of the Tatar population. Reality, however, proved such a
scenario false. It is true that the misuse of funds for the resettlement programme was largely stamped
out, particularly due to the newly introduced control of the Tatar representatives in both the auton-
omy's parliament and government.**> However, the budgetary aid was not allocated in full, and the ef-
forts to make the CIS states pay their share failed. Assistance from international donors was also not as
large and quick as Kyiv had hoped for.”® Therefore, the social conditions of the returnees remained
miserable, causing increasing discontent on their part. Even more disappointing was the fact that the
legislative acts, envisaged by the decree, made slow, if any, progress in the Verkhovna Rada due to
leftist/Russophone opposition. While further amendments to the citizenship law were made as late as
1997, the law on the restoration of deportee rights was not adopted at all, and the attempts to legalise
the Mejlis led to no result until 1999 (see below). Meanwhile, Tatar discontent resulted in the radicali-
sation of mass sentiments and the appearance of political forces which challenged the Kurul-
tai's/Mejlis' orientation towards unequivocal support for the Ukrainian state and co-operation with the
existing authorities in Simferopol.”®’ The current leaders of the Kurultai/Mejlis managed for some time
to retain the unity of the Crimean Tatar movement. However, this was only possible at the expense of
a certain radicalisation of their political, or at least rhetorical, attitudes, which made it more difficult to
reach a compromise with the authorities.

3.4  The Round Table in Yalta and the HCNM's Recommendations of 12 October 1995

As noted above, the tragic events of late June 1995 urged the High Commissioner, as well as the
OSCE Mission to Ukraine, to shift the focus of their respective activities towards the problems of the
Crimean Tatars on the peninsula. The shift was most clearly reflected in their attempt to apply to these
problems the mechanism which had proved helpful in Locarno. The OSCE round table, where the
subject was defined as "Overcoming the Problems of the Reintegration of the Deported Peoples into
the Crimea", took place in Yalta on 20-22 September. However, it differed considerably from the in-
strument of 'quiet diplomacy' that had been used in May 1995 and in March 1996 for promoting a
dialogue between the authorities in Kyiv and Simferopol. The aim of the OSCE organisers was now
not only to let the relevant parties articulate their positions and facilitate establishing a dialogue be-
tween them, but also to foster a wider understanding of the problem within Ukraine and to bring the
situation to the attention of the outside world. This orientation was reflected in the location of the
round table, as well as in its turnout. It was held on the peninsula rather than abroad, and was attended
by some 50 politicians, including representatives of the formerly deported groups, senior officials and
academics from both Kyiv and Crimea, as well as a number of international observers, most of whom
represented the OSCE and the UN bodies. The round table was also reported on by a number of media
representatives.”® Accordingly, the High Commissioner, who co-chaired the talks together with the
HOM Godfrey Garret, also let his position be publicised. However, he only made statements on one of
the two major problems that were dealt with at the round table. The HCNM stressed the importance of
informing the world community about the returnees' problems and raising international assistance for
overcoming these problems. In particular, he pointed to the widespread reluctance to send any aid to a
politically unstable region, stressing the urgent need to solve the tensions between Kyiv and Simfer-
opol. At the same time, the High Commissioner argued that foreign states were not sufficiently aware
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that their help was needed. He announced his intention to raise the issue in his report to the OSCE
Permanent Council, as well as to approach the governments of a number of 'rich' participating states of
the organisation. The HCNM also expressed his hope for ratification of the Bishkek agreement by the
CIS states, which would further facilitate the process of the deportees' return and resettlement.”™

However, in his letter to the Ukrainian foreign minister dated 12 October, the High Commissioner
placed primary attention to political and legal aspects of the returnee problem. While addressing, first
and foremost, the situation of the Crimean Tatars, he unequivocally recognised the Kurultai and the
Mejlis as their representative bodies. To a considerable degree, he based his structural and substantial
recommendations on the suggestions of his Mejlis interlocutors. It is worth mentioning that represen-
tatives of the alternative Tatar organisation NDKT did not even take part in the round table. Van der
Stoel appraised the Ukrainian government's decision to set up an "inter-ministerial committee" on the
problem of returnees, i.e. the above-mentioned commission that had been established pursuant to Ku-
chma's decree of 26 June, as well as the provisions regarding political and legal issues in the decree of
11 August. He qualified these measures as evidence of Kyiv's awareness of the necessity to pay "ur-
gent attention" to these important facets of the problem,**® and presented his proposals on how to deal
with them. First, he deemed it desirable

to transform the inter-ministerial committee, once it has completed its tasks, into a permanent high-level
committee, composed of representatives of various Ministries of Ukraine, representatives of the partners
in Crimea dealing with resettlement of returnees, representatives of the Crimean Tatars to be appointed by
the Mejlis, and, as appropriate, representatives of other deported peoples. The task of this committee
could be to make recommendations regarding such issues as resettlement, land allocation and the creation
of more employment opportunities for returnees. In addition it would have to study ways and means to
ensure a more orderly return process for those in Uzbekistan and other states in Central Asia who want to
come to Crimea.””’

This recommendation, however, failed to promote the solution that had been suggested by the Mejlis
leadership. They wanted the committee to work on the national level, preferably as a body under the
president. It was to be entrusted with the task of making decisions, legalised as presidential decrees, on
strategic political problems, rather than the more technical ones that were mentioned by the HCNM.
Concerning technical problems, the Mejlis did not object to these being solved by the Crimean gov-
ernment, in particular, by the committee on national and deportee matters, given the newly established
measure of control over its activity by the Mejlis itself.**

With regard to the second question that the High Commissioner dealt with, the facilitation of the ac-
quisition of citizenship for the returnees, he fully supported the demands of the Mejlis. His suggestion
was similar to one that the Mejlis had made when the Verkhovna Rada had been considering amend-
ments to the citizenship law the previous year:

One of the options which might be worthwhile to consider is that persons who can demonstrate that they
are descendants of those who were deported to Central Asia during the Second World War will be
granted Ukrainian citizenship if they sign a declaration renouncing the citizenship of the states they have
left. Such a declaration could then be sent to the competent authorities of the state concerned.*”

The subsequent recommendation dealt with the fixed representation of the Crimean Tatars in the
autonomy's parliament. This problem clearly deserved urgent attention, in view of the preparation of
the draft constitution for the second reading. The text adopted in the first reading, on 21 September,
did not contain provisions to this effect. The HCNM was prepared to support any electoral solution
that would prevent the Tatars from being left "with having no representation at all":
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My recommendation would be to continue the present quota system as long as the present electoral law of
Crimea remains in effect. (...) On the other hand, a continuation of the quota system would not be justi-
fied if an electoral system will come into being which would give them a near certainty of having a repre-
sentation broadly commensurate to their percentage of the total population of Crimea.™*

The High Commissioner accepted representation of the Tatars to a degree corresponding to their share
in the population, which was roughly 10 per cent, considerably less than the 1993 quota. By doing
this, he clearly fell short of supporting the Mejlis' claims of fixing a higher level of the indigenous
people's participation in the power bodies.*”* Nor did the fourth recommendation meet the Mejlis' de-
mands:

Regarding the status of the Mejlis, it is in my view necessary to take into account that in the period be-
tween sessions of the Kurultai the Mejlis acts as the supreme representative college of the Crimean
Tatars. It is seen as the guardian of the identity of the Tatars. Against this background, it would in my
view be very much in the spirit of the OSCE Copenhagen Document if the Mejlis would be given specific
responsibilities regarding revival and development of Tatar culture and Tatar schools. It would also be
necessary to secure some funds enabling the Mejlis to carry out these tasks.**®

While pointing to the Mejlis' role as "the supreme representative college" between sessions of the Ku-
rultai, the High Commissioner was only ready to support the Mejlis' fulfilling of the function of "the
guardian of the identity of the Tatars". The compromise solution that he suggested, however, contra-
dicted the reluctance of the Ukrainian and Crimean authorities to introduce ethnic criteria in politics
and administration, even though they were applied in the educational and cultural fields. At the same
time, this solution also ran counter to the Mejlis' striving to uphold ethno-cultural identity through po-
litical action. In Chubarov's view, van der Stoel primarily meant that the Mejlis should present cultural
and educational problems to the power bodies, while the Mejlis itself insisted on an increased political
role for itself, which would enable it to ensure that these problems were solved. Lacking mechanisms
to realise 'specific responsibilities', the Tatar leadership preferred not to assume these.*”’

As the above recommendations largely corresponded to the Ukrainian government's own intentions,
declared in the decree of 11 August, implementation of the former was a part of the efforts made to
carry out the latter. By the time Udovenko replied to van der Stoel's letter, on 14 November, he could
only assure that the recommendations were "being studied". The only definite statement he made
about Kyiv's perception of the recommendations was that

the solution of these issues should be based namely on the criterion of belonging of relevant persons to
the category of deportees rather than to one or another ethnic group. The latter, in our opinion, may create
an undesirable precedent in the aspect of development of the constitutional system of Ukraine.*®

Udovenko presented speeding up the ratification of the Bishkek agreement by the states of the deport-
ees' (former) residence as "the top priority step". He thus stressed an aspect which pointed to the fact
that the problem had been inherited from the former USSR (and hence implicitly justified Ukrainian
authorities' inaction in resolving the problem) and, moreover, required the contribution of the High
Commissioner.

As for the internal political and legal problems that van der Stoel's letter dealt with, attempts to solve
them met with considerable difficulties and resistance. Thus, in accordance with the decree, on 2 No-
vember the government submitted a draft resolution to the Verkhovna Rada interpreting a provision in
the citizenship law, which stipulated the procedure of determining possession of Ukrainian citizenship.
The government proposed to apply this procedure to those returnees who had arrived in Ukraine too
late to be automatically granted citizenship, but prior to the adoption of the analogous laws in their re-
spective countries of residence after deportation, and were thus considered stateless persons. Had the
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resolution been adopted, this would have enabled the implementation of the HCNM's recommendation
with respect to nearly a quarter of the returnees who lacked Ukrainian citizenship. However, the par-
liamentary presidium rejected the method that had been proposed. With its resolution of 15 January
1996, it instructed the government to submit amendments to the law, which were then not put into
force until April 1997 (see section 3.8).*”

Similarly, the government in November 1995 established a commission, composed of experts from
relevant Ukrainian executive bodies, Crimean Tatar officials of the autonomy's government, and rep-
resentatives of the Mejlis. The commission’s charge was to elaborate a presidential decree on the legal
status of the Kurultai and Mejlis. It was also to expand upon a respective bill to be submitted to the
parliament.*” The adoption of such documents would have meant the long-awaited recognition of the
two bodies. However, the commission did not suggest a solution that was acceptable for both the
Ukrainian authorities and the Mejlis. The Ukrainian authorities kept refusing the claims of the latter
for the status of a 'supreme representative body of the Crimean Tatar people', a type of 'national par-
liament'. The Mejlis, on the other hand, did not want to content itself with the role of a public organi-
sation, arguing that the popular assembly that included members of various organisations had elected
it. None of the valid Ukrainian laws provided for an opportunity to define a compromise status.*"’
Moreover, the definition had to take into account the Crimean constitution, which was by then being
adopted by the autonomy's parliament, and was being negotiated with representatives of the national
parliament. In this process, matters of relevance to the Crimean Tatars, including their representation
in the Supreme Soviet, were clearly marginal to both Simferopol and Kyiv. The implementation of one
batch of the HCNM's recommendations thus ran counter to the implementation of a second one.

3.5 The Crimean Tatar Problem in the Controversies over Adopting and Approving the
Crimean Constitution (November 1995 - April 1996). The HCNM's Recommendations of
5 April 1996

The adoption of the Crimean constitution in November 1995 clearly demonstrated a sharp contrast
between political interests and strategies of the Kurultai/Mejlis on the one hand, and the parties of the
predominantly Slav majority on the other. It also illustrated the limited resources of the former in pur-
suing its goals. The very process of securing their positions on symbolically charged matters in the
document which, because of protracted confrontation regarding its provisions, was seen as more po-
litical than legal, urged the parties to demonstrate their allegiance to declared principles. This made
conflict inevitable, and any implementation of the HCNM's recommendations on the autonomy's level
impossible.

The Mejlis leaders preferred that the legal status of their people and representative bodies of the peo-
ple first be defined in the Ukrainian constitution and laws, which the Crimean parliament would then
be forced to take into account in its own acts. Nevertheless, the Mejlis attempted to take the opportu-
nity of adopting a version of the autonomy's constitution which was to comply with Kyiv's demands in
order to secure Crimean Tatar political and cultural rights. Matters of primary concern for the Kurultai
faction were those that seemingly allowed for a compromise with the moderate part of the Supreme
Soviet and, moreover, fell in the autonomy's competence. These issues were the guarantee of Tatar
representation in the Crimean parliament and local self-government bodies (including the Kurul-
tai/Mejlis' participation in the electoral process), as well as of the rights of the Crimean Tatar language
in public use. Having abstained in the vote on the draft constitution in the first reading, the faction
called for inserting provisions on that effect during the second reading.

However, the demand appeared to be unacceptable for the other major forces in the Supreme Soviet.
Even those factions who were not opposed to the Tatar presence in the parliament and who supported
proportional elections as a way of ensuring equitable representation of all ethnic groups, giving the
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Russians a majority of seats in any case, did not agree with the Mejlis' formula. The Mejlis called for
guaranteed representation, through proportional elections in their ethnic constituencies, for 'the Cri-
mean Tatar people and citizens who were deported on the basis of their nationality'. Most deputies
viewed such proposals as striving for "fixing in the Constitution a notion of a separate legal subject
(i.e., the Crimean Tatar people as an ethnic group, rather than a deported one) and national quotas as a
step towards the future building of statehood on the basis of nationality". Instead, the champions of
'national equality' proposed proportional elections in a single Crimean-wide constituency.*”* With re-
gard to languages, the Kurultai deputies demanded that a formal status of Crimean Tatar and Ukrain-
ian, as state languages of the autonomy, be upgraded to that of official ones. These would be equal
with the status of Russian, thus allowing public use of the three languages, rather than the latter only.
In contrast, centrist non-Tatar parliamentarians pointed to the linguistic reality on the peninsula, which
predetermined the dominance of Russian in official use. Nationalist deputies of the former Russia
bloc, on the other hand, insisted on the symbolic importance of underlining the status of Russian as the
language of the autonomy's population.*”

On 1 November, when the draft constitution was considered in the second reading, the parliament
failed to meet the Mejlis' demands regarding the two above-mentioned provisions.*”* In response, the
Kurultai faction refused to take part in the vote, and declared that it considered "neither itself nor its
electorate bound with any norms, regulations or formulae this document contains".*”> One of its mem-
bers went on a hunger strike as a sign of protest. Although an overwhelming majority nevertheless
adopted the constitution, the leadership of the Supreme Soviet made attempts to reach a compromise
with the protesting faction. This was all the more expedient because, on the following day, almost all
of its deputies joined the hunger strike. A working group elaborated on the compromise formulae,
which were to be considered by the session on 4 November. According to one of them, Tatar repre-
sentation was to be ensured through proportional elections in an all-Crimean constituency. The right to
nominate candidates would be granted not only to political parties and organisations, but also to na-
tional-cultural associations and 'national assemblies'. The Kurultai fell into the latter category. While
approving the amendment on proportional elections, the session, however, refused to extend the notion
of 'election associations' to ethnic bodies. The majority was no less hostile to the idea of declaring
equal rights to the three major languages on the peninsula, either by proclaiming all of them official
languages, or by refraining from granting this additional status to Russian. Both of these proposals,
which had been made by Chubarov, were rejected.**

On 5 November, the Crimean officers of the OSCE Mission to Ukraine attempted to mediate between
the conflicting parties. They suggested a formula providing for the status of Russian as the (only)
working language of the autonomy's power bodies, "until conditions for the practical equality [fak-
ticheskogo ravenstva] of the state languages are created". The necessary time allotted to create such
practical equality was to be determined by the language law.*” This suggestion was supported in an
extraordinary session of the Mejlis. As Chubarov later explained, its members together with the Mis-
sion experts had actually elaborated it.**® The suggestion was also agreed upon by the parliamentary
presidium. At the same time, a compromise formula was found for the problem of representation. This
provided for an interpretation of what kind of organisations could be qualified as election associations.
The Kurultai also fell into this category.*”” Meanwhile, the head of the Tatar faction, Lenur Arifov,
discussed the conflict in Kyiv with the head of the Ukrainian parliament, Olexandr Moroz. Moroz then
instructed legal experts of the Verkhovna Rada to elaborate proposals on the controversial articles.
These proposals appeared to be acceptable for the Mejlis as well. The proposals declared equal status
for all three languages, referring to the relevant Ukrainian and Crimean laws for details on their func-
tion, and recognised the Kurultai as a subject of the election campaign in the autonomy.*'® Although
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the Kurultai deputies threatened to start a Tatar civil disobedience campaign if their demands were not
met, on 15 November the Supreme Soviet decisively voted against a revised article on the languages.
The interpretative statement about the election association was not even put to the vote. Moreover, a
meeting organised by the Mejlis in front of the parliamentary building urged the deputies to denounce
the Mejlis' pressure. They instructed the public prosecutor's office to study the legality of the body,
and put to the agenda the question of confidence to Chubarov, as deputy head of the Soviet. The Me-
jlis' tactics of ultimatums and threats appeared to unite virtually all of the other forces in the Crimean
parliament against the Tatars' demands.*"!

A civil disobedience campaign did not, in fact, eventually take place. The key factor in the Mejlis' de-
cision to refrain from further such demonstrations was probably not so much the realisation of their
inefficiency, but the hope that Ukrainian authorities would solve the political problems that were of
primary concern to Crimean Tatars. This hope, which was based on the above-mentioned steps that
Kyiv took in response to the events of June 1995, was further strengthened by Kuchma's meeting with
representatives of all ethnic minorities. The meeting that took place on 13 November, immediately af-
ter the Kurultai deputies' hunger strike and on the eve of the decisive vote on their demands, naturally
focused on the Crimean Tatar problem. It gave Chubarov a good opportunity to stress the prominence
of this problem in Ukraine's nationalities policy.*'> According to Chubarov, Kuchma agreed with his
argument that "the state must not transfer to the regions the right to solve inter-nationality problems,
since the regions solve them in a way beneficial to a majority, without taking into account the interests
of a minority". Having recognised that the legislation on ethnic problems did not often work and that
the executive had to make an increased effort to solve them, the president announced the formation of
a committee that would directly advise him on ethnic policies. It would consist of key governmental
and parliamentary figures, as well as some minority representatives, including those of the Mejlis.*"
The committee seemed to be the main result of the meeting, which appeared to lead to the implemen-
tation of the respective proposals of the Crimean Tatar leaders and the HCNM.*"*

Given the Mejlis' negative reaction to the autonomy's constitution of November 1995, it was not sur-
prising that the Mejlis consistently supported Kyiv in its controversy with Simferopol over the content
of the constitution and the procedure of its approval. In contrast to the majority of the Supreme Soviet,
the Mejlis welcomed the appointment of Dmytro Stepaniuk as the new presidential representative in
the autonomy with a considerably broader scope of powers.*"” Accordingly, the Kurultai faction did
not support the above-mentioned resolutions of protest of the Crimean parliament in response to the
draft constitution of Ukraine in early March 1996. A few days later, Chubarov was the only peninsular
participant in the Noordwijk round table who did not favour the idea of partially approving the auton-
omy's constitution. The key figures of the Ukrainian parliament dealing with the constitution, how-
ever, seemed to be rather indifferent to the Crimean Tatar problem. They did not, at least, consider it
to be of primary importance to Kyiv's interests on the peninsula. In their respective reports to the
Verkhovna Rada on 20 and 21 March, neither Stretovych nor Karmazin mentioned the Tatar griev-
ances. That is, the lists of provisions viewed as violating Ukrainian legislation did not include those
provisions that were protested by the Kurultai faction. Even the Ukrainian nationalist deputies failed to
support the demands of the Tatars, whom they on many occasions called Kyiv's allies. It is correct that
the language article was rejected, since it contradicted the official status of Ukrainian in the country. It
is also true that the article on the electoral system was not approved in full because the autonomy's
parliament insisted on Sevastopol being part of the all-Crimean constituency. However, the Tatars
could very clearly see that their interests were not being taken into account. After the document had
been approved in the first reading, the presidium of the Mejlis warned that "the Verkhovna Rada of
Ukraine makes a serious political mistake" by ratifying the Crimean constitution in its existing form.*'®
As noted above, with the exception of two dozen controversial articles, this did not prevent the con-
stitution from being put into force.

“1 Mirzalieva 1995; Riabchikova 1995c.

2 Tarnavs'ka 1995.

3 Mirzalieva 1995.

414 As noted above, the High Commissioner did not suggest what the Mejlis did. Kuchma's announcement rather seemed to
follow the line of the latter.

Zaiavlenie Presidiuma Medzhlisa, 21 February 1996.

416 7aiavlenie Presidiuma Medzhlisa, March 1996.
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Contrary to Tatar hopes, international involvement, including that of the HCNM, did not significantly
contribute to solving their political problems. Although Chubarov believed that the Noordwijk round
table would pay particular attention to these problems,*'” they were not mentioned in van der Stoel's
letter of 19 March and were only paid secondary attention in the letter of 5 April. The High Commis-
sioner's recommendations in the second letter primarily dealt with the Tatars' representation. He
deemed it necessary that the Mejlis, "in the context of the ARC electoral system, be considered as a
body which also fulfils the role of an election association", and that a proportional system be intro-
duced (or actually retained, as it had been stipulated by a constitutional provision, though one rejected
by Kyiv). Given that the High Commissioner presented the Mejlis as "clearly regarded by the over-
whelming majority of the Crimean Tatars as their representative body in the periods between the ses-
sion[s] of the Kurultai"*'®, his suggestion regarding its status was very modest. It was hardly sufficient
for the Mejlis, which insisted on being recognised in the latter capacity. However, even such a modest
suggestion was not implemented in the next version of the autonomy's constitution, which was
adopted in June 1997. As for the proportional system, it was finally rejected by the Ukrainian parlia-
ment in laws on the Crimean representative body.

Another point in the HCNM's letter related to the returnees' citizenship. He urged the Ukrainian lead-
ership to ensure that "legislation to solve this problem", that is, the above-mentioned amendments to
the citizenship law, be placed on the parliamentary agenda and finally be put into force.*"” The recom-
mendation was not, however, implemented at any time soon after. The amendments that had been pre-
sented by a working group with the Kurultai deputies' participation were approved by relevant parlia-
mentary commissions, although with significant changes.*”’ However, the leadership of the Verkhovna
Rada preferred not to bring these amendments to the consideration of the session until the new
Ukrainian Constitution was finally adopted, in late June. Then, a revised citizenship law had to be
elaborated based on the Constitution, which took much longer (see section 3.8).

At the same time, the High Commissioner's efforts regarding international assistance to the realisation
of the return and resettlement programme seemed to be more successful. The newly established United
Nations Development Programme for Crimea organised a first donor conference on the deported peo-
ples of the peninsula, which took place on 2 April in Geneva. The conference was attended by a num-
ber of Ukrainian and Crimean officials, including the head of the Mejlis, Mustafa Jemilev, as well as
representatives of dozens of foreign governments and international agencies. The HCNM took part in
the conference and made a plea to the participants for substantial contributions aimed at assisting Kyiv
in meeting the demands of the returnees. Several states announced their first, rather modest donations.
The only exception was Turkey, which confirmed its earlier promise to implement a rather costly pro-
ject of building 1000 apartments for the Crimean Tatars.**' Meanwhile, the office of the United Na-
tions High Commissioner for Refugees became involved in helping the former deportees, who were
treated as a specific category of refugees. In particular, the UNHCR facilitated their acquisition of
Ukrainian citizenship. The Crimean Tatar problem was also making its way to the agenda of other UN
agencies, including the Commission on Human Rights and its working group that was intended to
elaborate a draft declaration on the rights of the indigenous peoples. However, international contribu-
tion to solving the political problems of the Crimean Tatars remained limited. These problems had to
be dealt with, first and foremost, in an internal Ukrainian context.

3.6 Provisions Regarding the Crimean Tatars' Rights in the New Constitution of Ukraine,
and its Evaluation by the Third Kurultai

On 11 April 1996, soon after the Crimean constitution had been partially approved by the Verkhovna
Rada, the autonomy's parliament started considering the draft law entitled "On restoration of the rights
of the Crimean Tatar people, Armenians, Bulgarians, Greeks and Germans who were deported in 1941

47 Golos Kryma, 8 March 1996, p. 1.
::z Letter by van der Stoel to Udovenko, 5 April 1996.
Ibid.
20 Abdureshitov 1996.
“21 " OSCE Newsletter, 4/1996, p. 5; Golos Kryma, 12 April 1996, p. 1.
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and 1944". The government committee on national matters had elaborated on this draft in collabora-
tion with the Kurultai deputies. The pro-Russian majority vividly demonstrated its anti-Tatar prejudice
and, as some authors suggest, requited for the Kurultai faction's opposition to the autonomy's constitu-
tion. The deputies not only objected to separating the Crimean Tatar people from the deported popula-
tion, but also denied the uniqueness of the deportees' plight and even the very fact of the deporta-
tion.*”> The firm anti-Tatar position of the majority was repeatedly confirmed in May, July and
November by its refusal to cancel a resolution of the former Crimean oblast council of September
1990 which had limited places for the returnees' settlement, as well as a number of other acts that dis-
criminated against the returnees. A member of the Kurultai faction, Nadir Bekirov, qualified this re-
fusal 4azs3 another demonstration of the parliament's willingness to "retain the apartheid regime in Cri-
mea".

These demonstrations were perceived by the Mejlis as a further argument for placing primary empha-
sis on efforts to get the rights of the Crimean Tatar people guaranteed by Ukrainian, rather than Cri-
mean, legislation. The Tatar leadership was less interested in money for the return and resettlement of
the former deportees, than in legislative acts on the 'restoration' of their rights.*** The most important
opportunity presented itself to the Crimean Tatar leadership when Ukraine's new constitution was be-
ing elaborated, discussed and adopted. During this process, they managed to achieve one of their fun-
damental goals, namely to get the very notion of the indigenous people included in the text of the con-
stitution. The draft approved by the constitutional commission on 11 March 1996 referred to the state's
obligation to promote "the development of the ethnic, cultural, linguistic and religious identity of all
national minorities". However, this formula appeared to have been changed in the text presented in
late May by the ad hoc parliamentary commission, where the same obligation applied to "all national
minorities and indigenous peoples".*”® This change had been made possible by the Kurultai deputies,
who had lobbied with some influential members of the Ukrainian constitutional process. During the
later debates, it was criticised only by representatives of Romanian and Hungarian minorities, who did
not want to let the Crimean Tatars have a broader scope of rights than those that their respective
groups held.**® Most Russophone opponents of granting the Tatars additional rights, including parlia-
mentarians representing the peninsula, focused on resisting the Ukrainian nationalists' attempts to fix
the status of Ukrainian as the only official language and national(ist) state symbols in the constitution.
Therefore, the provision on indigenous peoples was supported rather unanimously, all the more so be-
cause no reference was made to the Crimean Tatars as one of those peoples.

This, however, appeared to be the only achievement of the Mejlis. Its other demands were not even
discussed when the draft constitution was considered by the Verkhovna Rada. Again, the Ukrainian
nationalists displayed almost complete indifference to the plight of their ally. They made no effort to
insert a provision on the rights of the Crimean Tatar language. In effect, such a proposal would have
played into the hands of their opponents, who would have used it for defending the rights of Russian.
If the group's status as an indigenous people were not stipulated, its fixed representation in the
Ukrainian parliament would be out of the question, which was a demand the Mejlis had begun to
make, in addition to its demand for representation in the Crimean Soviet.*”” Moreover, the chapter on
the Crimean autonomy contained no reference to the specific rights of the Tatars. As noted above, the
nationalists' priority concerning this issue was to limit the autonomy's powers as far as possible. In any
case, had they proposed any provision on the Tatars, their opponents would have done the same with
regard to the Russians.

22 Golos Kryma, 19 April 1996, p. 1; Bekirov 1996; Vadimov 1996.

43 Golos Kryma, 31 May 1996, p. 1; 12 July 1996, p. 1 (quote); 15 November, p. 1.

424 Vadimov 1996. A resolution of a meeting held in Simferopol on 18 May objected to a shift from "solving of the
Crimean Tatar problem to solving of the resettlement problem only", calling for the adoption of a law on the status of
the Crimean Tatar people in Ukraine and other legislative acts. Kurshutova et al. 1996.

Proekt Konstytytsiii Ukrainy 1996a, 1996b (art. 11). The extended formula also appeared in arts. 92 and 119.

P'iata sesiia VRU, Bulletin No. 98, [Kyiv] 1996, pp. 72f. Those deputies believed that all traditional ethnic minorities
residing on their ancestral territories, within the current borders of Ukraine, were indigenous to the country. Moreover,
they argued that the international documents on human rights used this term with respect to tribal groups only, the
argument often used by many other opponents of such legalisation.

In particular, it was one of the demands of the meeting of 18 May 1996. Golos Kurshutova et al., 1996.
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On 26 June, two days before the Ukrainian constitution was adopted, the first session of the third Ku-
rultai started its work in Simferopol. The growing radicalism was evidenced by both the composition
of delegates, roughly half of whom supported the OKND, and by speeches at the session, including a
keynote address by Jemilev. His radical statements were, to a degree, intended to prevent opponents
from blaming the Mejlis' leadership for inaction and compliance with the authorities.*® He attacked
not only the "semifascist parliament" of the autonomy, but also Kyiv's "indifference to our plight".
Radical delegates, led by the OKND, circulated a far more resolute document, entitled "On the Strug-
gle with the Colonial Regime". This called for, in particular, the withdrawal of the Tatar deputies from
representative bodies of all levels within two weeks, unless the indigenous people were guaranteed
one-third of the seats, as well as for a "mass, ongoing campaign of civil disobedience". The document
was not put to the vote.*” However, the Kurultai passed an appeal to the UN, OSCE, CoE and other
international organisations, using not much less radical language. While appraising efforts of the
Ukrainian state to promote the returnees' resettlement, the appeal accused the state of a conscious
"policy of avoiding (...) the consideration and solution of the Crimean Tatar problem in its political
and legal aspects, as well as from the point of view of human rights". Kyiv was allegedly "encouraging
the system of apartheid, which was established by the Soviet regime and is thoroughly preserved by
the Crimea administration", in particular, by denying the citizenship right to nearly a half of the Tatar
returnees. Moreover, the document declared that the Ukrainian state ignored both its international ob-
ligations and "the most reserved and tactful" recommendations of international institutions, including
the HCNM. Moreover, the Ukrainian state allegedly misinformed these institutions about the Tatars'
situation and tried to put an end to the activities of their missions on the peninsula, even though the
presence of the latter "was a factor somewhat restraining most brutal forms of ethnic discrimination

against the Crimean Tatars". "’

The radical mood of Kurultai delegates was also reflected in the membership of the newly elected
Mejlis, almost one third of which represented the OKND. However, the two key figures, Jemilev and
Chubarov, were re-elected. They confirmed the basic principles of non-violence and constitutional
protest.*' The retained orientation regarding co-operation with Kyiv was demonstrated by a rather
moderate discourse in the session's appeal to the Verkhovna Rada when the new Constitution was
adopted. The appeal did not include any accusations or ultimatums. It called for inserting in the Con-
stitution, both in the section containing the general norms regarding human and ethnic rights, as well
as in the chapter on the ARC, provisions on the rights of the Crimean Tatars as "the indigenous people
of Crimea and, therefore, of Ukraine". The Kurultai argued that constitutional provisions would create
a basis for further legal acts aimed at ensuring the Tatars' rights.** Actually, at least some of these acts
could be adopted on the basis of the provision on the indigenous peoples, which was already included
in the Constitution. In his interview after the Kurultai session, Chubarov made clear that such tactics
were acceptable for the Mejlis' leadership. He suggested that the constitutional provision be developed
into a special law which would establish the status of the Crimean Tatar people. While admitting that
the Verkhovna Rada would probably be reluctant to adopt this method, particularly because of the
communists' resistance, he hoped for pressure from the president.*?

3.7 The HCNM's Recommendation of 14 February 1997: Rights of Indigenous Peoples,
Recognition of the Mejlis, and Use of Languages

The Ukrainian executive did take some measures aimed at developing the constitutional provision on
the indigenous peoples in legislative acts, which would stipulate their rights. A working group was
established at the Ministry of Justice in autumn 1996 and charged with the elaboration of relevant
drafts. As evidenced in an interview with its member Tetiana Shamraenko, the group had largely ac-
cepted the Mejlis' arguments about European precedents of the legislative arrangements on the rights

428 The session was postponed for a year, partly because the Mejlis' hoped for some progress in ensuring the Tatars' rights.

This would have bolstered the leadership's moderate position against proponents of radical methods.
429 Wilson 1998, pp. 311f.
40 Obrashchenie pervoi sessii ITI Kurultaia, 29 June 1996(b) (quotes on p. 79).
1 Korobova 1996; Wilson 1998, p. 312.
42 Obrashchenie pervoi sessii 1l Kurultaia, 29 June 1996a (quote on p. 77).
3 Pritula 1996.
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of indigenous peoples. In particular, she referred to legislation of the Scandinavian states regarding the
Saami and Convention No. 169 of the International Labour Organisation (ILO), as well as to the Draft
Declaration on the Rights of Indigenous Peoples which was being worked on by UN experts in Ge-
neva.”* One of the documents elaborated by the group, the Draft Concept of the National Policy of
Ukraine in Relation to Indigenous Peoples,* appeared to be a pretext for another batch of HCNM rec-
ommendations on the Crimean Tatar problem. On 25 November, Minister of Justice Serhii Holovaty

sent him the draft, asking for his advice.***

Van der Stoel's letter of 14 February 1997 was, as usual, addressed to Minister for Foreign Affairs
Udovenko, but with a request to bring it to the attention of Holovaty. In his letter, van der Stoel fol-
lowed a similar line of argument regarding indigenous peoples, though using those arguments with
some reserve. While referring to the existence of some international acts on the matter, he did not
deem that they obliged Ukraine to "take specific legislative steps to protect the interests of, or to grant
specific rights to, indigenous peoples". Indeed, the UN's draft declaration was only being discussed by
a working group of the Commission on Human Rights, and Ukraine was party to neither of the two
relevant conventions of the ILO.*’ The High Commissioner also stressed that, as "generally assumed",
indigenous peoples could enjoy all the rights of (persons belonging to) national minorities. These
rights were laid down in various international instruments and the respective Ukrainian law, the latter
providing for the right to 'national-cultural autonomy'. At the same time, the HCNM pointed to an im-
portant distinction between national minorities and indigenous peoples, namely that the latter did not
have kin-states. As a possible way of defining the legal status of indigenous peoples, he referred to the
example of "some Nordic counties", which had been analysed by Crimean Tatar and Ukrainian ex-
perts. An important feature of those states' approaches, which he recommended Kyiv to follow, was
"the essential role allotted to the formalisation of a process of participation and consultation". Ac-
cordingly, in the case of the Tatars, the High Commissioner suggested that

their representatives in the Crimean Rada will at the same time play the role of a consultative body which
will be enabled to present its view on Ukrainian draft legislation of relevance for Tatars, and which could
at the same time function as an organ of dialogue with the Ukrainian Government regarding the eco-
nomic, social and cultural problems confronting the Crimean Tatar returnees.**

Contrary to the respective recommendation of October 1995, this suggestion took into account the
Tatar leadership's emphasis on such a body being preoccupied with political, rather than educational
and cultural problems. However, it fell short of supporting their principal demand that the Mejlis be
recognised as a representative body of the Crimean Tatars whose competence would then include act-
ing in the above capacity, or charge its representatives with doing so. As a compromise solution, the
Tatar leaders proposed that Kuchma declare the Mejlis a presidential consultative body. Moreover, a
draft decree on this effect was elaborated in 1996 by officials of the Ministry of Justice and the presi-
dential administration, with the participation of the Mejlis' members. The draft decree was not, how-
ever, signed until 1999. While attaching symbolic importance to the recognition of the Mejlis, its lead-
ers saw no obstacles to fulfilling the participation and consultation functions in their capacity as Cri-
mean deputies. Therefore, they did not want a surrogate formalisation.*” It was only when they lost
their mandates in 1998 that an alternative legalisation of their political status became important for
them, even if stripped of its representative symbolism (see section 3.10).

% Ppozdniakova 1996. The Mejlis' member Nadir Bekirov participated in meetings of a working group by the UN

Commission on Human Rights that was in charge of elaborating a draft declaration. Aliadinova 1996a, 1996b. On that
draft and other international instruments regarding the rights of indigenous peoples, see: Bowring 1998. For examples
of the Crimean Tatar leadership's referring to the Saami precedent and the ILO Convention, see: Chubarov 1995;
Kurtiev 1995.

A definition of an indigenous people in the draft "would seem to be expressly designed to exclude any group other than
the Crimean Tatars". Bowring 1998, p. 30.

It is not clear whether this aspect of the problem was dealt with during van der Stoel's visit to Ukraine on 18-21
December, as it was not mentioned among the topics covered in the discussions, and Holovaty was not listed among his
interlocutors. OSCE Newsletter, 12/1996, p. 13.

BT Letter by van der Stoel to Udovenko, 14 February 1997.

8 Ibid. Furthermore, representatives of other indigenous peoples and other ethnic groups, who had to cope with returnee
problems, could be invited to join the consultative body when matters that were relevant to them were discussed.
Interview with Chubarov, 16 September 1999.
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In his reply dated 25 March, Udovenko supported the idea of using Crimean Tatar deputies as the con-
sultative body of the autonomy's Rada for resolving the deportees' problems. He argued that this
would fulfil the Tatar proposal and, at the same time, "avoid putting ethnic criteria in its basis".**’
However, no steps were taken towards the realisation of this idea. Moreover, the draft of the Concept
of Ukraine's National Policy with Regard to Indigenous Peoples failed to find support in relevant
committees of the Verkhovna Rada. It found strong opposition from some Russian/Russophone and
other minority deputies, who in this manner settled the score with those insisting on including the re-
spective provision in the constitution. Accordingly, no law on ensuring the rights of the Crimean
Tatars could be passed.

A further recommendation of the High Commissioner pertained to the status of languages spoken on
the peninsula, as provided for by the autonomy's constitution. As noted above, the Verkhovna Rada
did not approve the respective article in April 1996. The reason was that it failed to reflect the status of
Ukrainian, the only state/official language in the country, as an official language of the autonomy. The
latter status was recognised for Russian only. At the same time, the Kurultai deputies' demand that the
Crimean Tatar language be given an equal status with the other two languages was unacceptable to
both parliaments. Kyiv was reluctant to admit any other language to share an equal status with
Ukrainian. In any case, to promote such a status for Crimean Tatar meant to instigate Russophone in-
sistence on this status being granted to Russian. In contrast, the (pro-)Russian majority in Simferopol
asserted the symbolic priority of Russian, and objected to upgrading the status of Crimean Tatar as a
step towards the realisation of the Kurultai/Mejlis idea of national-territorial autonomy.

The HCNM attempted to reconcile these conflicting interests. In doing so, he rather consistently stuck
to the letter of the Ukrainian legislation. This was a precondition of support for his recommendation
by the Verkhovna Rada, which was finally to judge the articles of the Crimean constitution. While
siding with Kyiv's demand that the status of Ukrainian as the state language be reflected in the consti-
tution of the ARC, the HCNM suggested a formula for further referring to the rights of Russian and
Crimean Tatars. It was based on the Ukrainian Constitution's provision guaranteeing 'the free devel-
opment, use and protection' of minority languages, as well as on an article of the 1989 language law
providing for the use of minority languages alongside the state's in places of the respective minorities'
compact settlement. His formula was as follows:

In places of compact settlement of persons belonging to other nationalities (cities, regions, villages or
their combinations) their national languages may be used alongside the state language in organs of the
ARC, organs of local government, non-public institutions and enterprises. In the Parliament of the ARC,
the Russian and Tatar languages may be used alongside the state language. The free development and
protectE&)P of the Russian language, the Tatar language and other languages spoken in the ARC is guar-
anteed.

In effect, the first sentence of this formula is a repetition of the respective article of the Ukrainian law
on languages,** with the exception of one important detail. The High Commissioner proposed not to
limit the right to officially use minority languages to places where 'persons belonging to other nation-
alities' constituted a majority. This deviation supported his older recommendation that the local major-
ity barrier be lifted as a precondition for public use of non-titular languages. It was, however, not in-
tended to ensure the rights of Russian, as had been the case in May 1994 (see section 4.2), but rather
of Crimean Tatar, which would have otherwise been limited to ethnically homogenous settlements
only. Two further parts of the proposed formula also favoured primarily the Tatars. First, Russian and
Crimean Tatar should be given an equal status in one of the most symbolically charged fields of public
use, the Crimean Rada. If adopted, this provision would have eliminated the monopoly of Russian in
that body, since the Tatars, contrary to the Ukrainians, would have no doubt taken the opportunity to
use their language. The final sentence repeated the respective provision of the Ukrainian Constitution,
but once again underlined the equal status of the Russian and the Tatar languages.

#0 " 1 etter by Udovenko to van der Stoel, 25 March 1997.
41 etter by van der Stoel to Udovenko, 14 February 1997.
#2 " The Law of the Ukrainian Soviet Socialist Republic On Languages, Art. 3.
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Although seemingly falling short of supporting the Mejlis' claim for an official status of Crimean
Tatar, the HCNM's recommendation offered the Tatars both symbolic and practical benefits. It thus
took their interests into account to a much higher degree than those of the Russians, who were to lose
much of what they already possessed. It is not surprising that the recommendation was not accepted by
the autonomy's parliament. The language article in the revised constitution of June 1997 stuck to the
earlier formula of the three state languages of the autonomy, Russian being the only official one.
Moreover, a further provision guaranteeing the peninsular residents "the right to use their native lan-
guage or any other language, and to freely choose a language of instruction and education [obucheniia
i vospitaniia]" failed to specifically refer to Crimean Tatar.**® The new Constitution of October 1998
reflected the status of Ukrainian as the state language, which made the document acceptable to Kyiv in
that respect. As noted above, the deputies gave up the idea of Crimean statehood and, therefore, did
not refer to state languages of the ARC. However, the Constitution failed to provide for equal rights of
Russian and Crimean Tatar in the way the High Commissioner had suggested. It is true that the docu-
ment included his provision on ensuring, alongside the state language, "the functioning and develop-
ment, use and protection of Russian, Crimean Tatar, as well as languages of other nationalities". How-
ever, another provision read that "Russian as a language of a majority of the population and one ac-
ceptable for inter-nationality communication is used in all spheres of social life". Moreover, further
articles provided for the parallel use of Russian and Ukrainian in some spheres that were crucial for
linguistic human rights, including courts, notaries, post and all other public services.*** In contrast,
Crimean Tatar could only be used, on an equal footing with all other minority languages, as the lan-
guage of instruction or as a language to be learned in schools and pre-school institutions held by the
state or national-cultural associations as well as in public services where it happened to be "acceptable
for the parties". An additional right, which speakers of some other languages did not have, was the
right of those speaking Crimean Tatar to obtain "official documents certifying a citizen's status" filled
out in their language upon their request.**’ Last but not least, by failing to stipulate the languages to be
used in the autonomy's representative body, as the HCNM had recommended, the Constitution also
denied Crimean Tatars the right to speak their language in this body. It was, however, included among
the three languages in which the parliamentary acts were to be published.**® The latter provision
served as a surrogate of those languages' former status of the state languages in the ARC. In practice,
the deputies who had been elected in 1998 would not have used the right to speak Crimean Tatar in the
autonomy's Rada anyway, as there was not a single Tatar representative among its deputies. Mean-
while, Kyiv appeared to be reluctant to pressure Simferopol to get the Tatars' rights respected in either
of these two fields.

As will be seen below, two further recommendations of this rather big batch, which appeared to be the
last formal intervention of the HCNM in the Crimean Tatar problem, were also not implemented.

3.8 The HCNM's Recommendation of 14 February 1997: Citizenship

Another problem, which the HCNM discussed in detail in his letter, was that of granting citizenship to
the Crimean Tatar returnees. For the first time, he distinguished between two categories of the return-
ees, and presented a differentiated approach to the problem. This, however, seemed to be partly based
on a misunderstanding. As the first category, the HCNM mentioned "the very large number of Tatars"
who were supposedly not aware of their Ukrainian citizenship and, therefore urgently had to be certi-
fied as citizens.*"” He was referring to those persons who had returned to Ukraine by November 1991,
when the citizenship law had come into effect. These persons had the right to be granted citizenship
automatically. However, as one of the key governmental officials in charge of the citizenship problem
argued, there was no need for such certification. All those people residing on Ukrainian territory by
the above time were considered citizens, whether they were aware of the fact or not. Their residence
had to be demonstrated by registration dated no later than 13 November 1991. According to a

443 7akon ob izmeneniiakh v Konstitutsiiu ARK 1997, pp. 656-657 (quote on p. 657).

444 Konstytutsiia Avtonomnoi Respubliky Krym 1998, pp. 2326-2327 (quote on p. 2326).
5 Tbid., (quote on p. 2327).

446 Tbid., p. 2324.

47 Letter by van der Stoel to Udovenko, 14 February 1997.
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resolution of the Supreme Court of Ukraine, residence as the basis for acquiring citizenship was not

subject to judicial determination. At the same time, registration also sufficed for them to be treated as
i 448

citizens.

In contrast, the High Commissioner failed to make any differentiation among those returnees who had
arrived in Crimea after the date mentioned and did not have Ukrainian citizenship at the time of his
writing.**” The Ukrainian government, however, divided this category into two further groups. In the
first group were persons who left the states of their previous residence (in Central Asia or Russia)
prior to the adoption of their respective laws on citizenship. These persons were thus left with no citi-
zenship at all. This group of stateless persons amounted to nearly a quarter of all returnees who did not
have Ukrainian citizenship (approximately 23,000 of 105,000). A second group of roughly 82,000
consisted of those persons who had stayed in other post-Soviet states long enough to be granted their
respective citizenship. This had been granted to them automatically, that is, regardless of their willing-
ness, as citizenship laws of those states were based on the same principle as the Ukrainian one. The
Ukrainian authorities, therefore, qualified these people as foreigners.*”” As noted above, a revised law,
which was by then being considered by the Verkhovna Rada, was to extend to former deportees and
their descendants a simplified procedure of acquiring citizenship, the determination of possession of
Ukrainian citizenship. However, if a respective provision of the draft were adopted, only members of
the first group would be able to get citizenship by simply submitting an application.

For persons belonging to the second group, a certificate of cancellation of their previous citizenship
was required. The Ukrainian state insisted on single citizenship, all the more so after it was fixed in the
new constitution (prior to that, double citizenship had been allowed according to bilateral treaties).
After their efforts to persuade Kyiv to make an exception with the former deportees had failed, the
Crimean Tatar leadership realised that the vast majority of the non-citizen returnees would not benefit
from the future Ukrainian law. They would be forced to undergo the difficult, protracted and costly
procedure of cancelling their former citizenship. For example, in the case of Uzbekistan, whose citi-
zens constituted more than three quarters of those belonging to the second group, this required that one
appear in person at the embassy in Kyiv, took up to a year, and cost US $100. Such a sum was pro-
hibitive for most returnees, who often had neither housing nor a job. The total sum, which was re-
quired to pay for all the returnees' renunciation, would have exceeded all funds planned for their reset-
tlement and integration on the peninsula in the 1997 budget.**!

In his letter, the High Commissioner also argued that while the wish of the Ukrainian government to
avoid double citizenship was understandable, the formula proposed by the draft law would cause "con-
siderable difficulties" for the returnees who had already arrived on the peninsula. (On the other hand,
he considered it legitimate to apply the formula to those Crimean Tatars, who wished to leave their
current state of residency in the future.) In addition to the above factors of time and money, the
HCNM pointed to the fact that, during the period between renunciation of previous citizenship and ac-
quiring a new one, the persons concerned would be stateless. He therefore called for Ukraine to fulfil
its commitment according to the CIS declaration on migration issues adopted in May 1996 and take
"appropriate measures at the national and international levels to prevent and reduce statelessness, par-
ticularly concerning persons residing permanently on [its] territory". The HCNM instead suggested a
formula, which, "on the one hand, can be effective in preventing double citizenship, but which on the
other, would provide an easier solution for the Tatars".** This formula appeared to be a more detailed
modification of the one he had suggested in his letter of October 1995, namely that

8 Interview with Brytchenko, 18 October 1999. It should be noted that the stamping of Soviet passports with the new

state's name, the only procedure certifying Ukrainian citizenship that was imposed prior to a process of passport change,
was not a legal precondition for having citizen's rights. The same was true later for Ukrainian passports.

Only an insignificant number (less than one hundred persons) of those Crimean Tatar returnees who had not been
granted Ukrainian citizenship automatically managed to acquire it by 1996. Abdureshitov 1996.

40 Brytchenko 1999, pp. 15ff.

41 Pointing to this fact, the deputy of the Crimean parliament, Lennur Arifov, objected to the statements of Ukrainian
officials and UNHCR experts at a round table in Geneva in December 1996, who claimed that a revised law would
remove tensions related to the citizenship problem. Arifov believed that tensions were growing, as the proposed draft
did not take the returnees' interests into account. Kurshutova 1996.
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all Crimean Tatars without Ukrainian citizenship who will have arrived in Crimea prior to the coming
into force of the new Law on Citizenship (...) will all be [g]ranted the citizenship of Ukraine provided
that they submit an application requesting this accompanied by a formal declaration of renunciation of the
citizenship of the country from which they had returned to Crimea. (...) In this way there would be no pe-
riod of statelessness, and the long waiting period between the moment of application and the moment of
acquiring citizenship could be considerably shortened. In order to counteract the risk of cheating, a provi-
sion could be included in the law that false information about previous citizenship will lead to the loss of
Ukrainian citizenship. In order to respect the interests of the states from which Crimean Tatars falling un-
der such an arrangement have returned, a list of those who have renounced their citizenship could be dis-
patched to the Government concerned.*”?

The latter measure should suffice, insisted the High Commissioner, arguing that

[i]t would even be contrary to the letter and the spirit of the Universal Declaration [of Human Rights] to
make the acquisition of Ukrainian citizenship dependent upon the determination of another state to agree
to and to facilitate renunciation.**

Despite all his arguments regarding the returnees' difficulties and Ukraine's international commit-
ments, Kyiv was not ready to accept the proposed formula. The main obstacle was that legislation of
the relevant states did not provide for the possibility of cancellation of a person's citizenship on the ba-
sis of his or her declaration of renunciation. If only for financial reasons (in the case of Uzbekistan, the
sum involved amounted to more than US $6,000,000), those states were not inclined to simply dismiss
the Tatars who were already residing in Crimea. Moreover, they did not want to stimulate by a simpli-
fied procedure further repatriation of the former deportees, which would mean the loss of a qualified
labour force. Therefore, the respective authorities would not probably even consider such a declara-
tion. The result would be double citizenship, which Kyiv wished to avoid at all costs.*®> However, the
HCNM's insistence on the inadmissibility of increasing the number of stateless persons was an im-
portant argument. It was taken into account in the final, if not comprehensive, arrangement made in
1998, although it did not involve implementation of the formula he had repeatedly suggested.

So far, Udovenko could only assure the HCNM in his reply that the recommendations would be "thor-
oughly considered by our experts and taken into account in an extensive work being done in this field
both by the executive and legislative authorities of Ukraine", and reiterate Kyiv's priorities with regard
to the citizenship problem and the High Commissioner's involvement therewith. He appreciated van
der Stoel's "principal position concerning the necessity of having a single citizenship in Ukraine, as
well as avoiding the cases of dual citizenship and statelessness". Moreover, he stressed a point which
the HCNM had chosen to omit in his last letter, namely that "the legislative measures constitute one of
the aspects of resolving the problems of the deported peoples. Appropriate financial and other re-
sources, including those from the international community, would facilitate Ukrainian efforts to ensure
the enjoyment of rights by such new citizens."**

3.9 Measures Taken by Ukrainian Authorities to Solve the Citizenship Problem
(1997 - 2001)

On 27 February 1997, less than two weeks after the HCNM had sent his letter to the Ukrainian foreign
minister, the Verkhovna Rada considered the revised law on citizenship in the second reading. Some
Russophone deputies resolutely objected to a provision stating that those applying for citizenship, ac-
cording to the procedure of naturalisation (rather than that of determination of possession of citizen-
ship), had to demonstrate knowledge of the state language sufficient for everyday communication. Be-
cause of these objections, the draft was not approved in full.*” It was, therefore, only during the third
reading on April 16 that the law, containing the long-awaited amendments of importance for the

43 Tbid.

4 bid.

5 TInterview with Brytchenko, 18 October 1999.

46 etter by Udovenko to van der Stoel, 25 March 1997.
7 Katsman 1997.
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former deportees, was finally adopted. According to the new law, which came into effect on 20 May,
persons originating in Ukraine, i.e. those who had been born or used to live there, as well as their
children and grandchildren, were granted the right to acquire Ukrainian citizenship by means of a
simplified procedure, regardless of their reason for having left the country. Former deportees could
thus become citizens by simply submitting an application by the end of 1999, provided they did not
have the citizenship of another country.”® As noted above, the number of returnees who fell into this
category amounted to nearly a quarter of all non-citizen deportees. However, only 10 to 15 per cent of
them had acquired citizenship by the beginning of 1998, and less than half had done so by the end of
that year. One of the main reasons for this was the Tatar masses' lack of awareness of the newly
presented opportunity. International institutions, including the OSCE Mission and the UNHCR, made
a considerable effort to provide returnees with information, but bemoaned the fact that insignificant
efforts were being made by the Mejlis and its local branches.*’

At the same time, a way had to be found for the remaining three quarters of the returnees to be able to
apply for Ukrainian citizenship.*®® The Mejlis leadership, interested in granting citizenship to all the
Crimean Tatars as soon as possible, called for radical measures to urgently solve the problem. This
was especially important to them in view of the coming election of spring 1998, where the citizenship
issue would determine the prospects and strength of the Tatar representation in the autonomy's Rada
and local self-government bodies. The Crimean Tatars petitioned for inserting in the citizenship law a
provision that would enable the former deportees to acquire Ukrainian citizenship "without introduc-
ing any prohibitive procedures"*®'. This campaign, however, failed to influence the attitude of
parliamentarians. The Mejlis then raised the demand that President Kuchma grant citizenship to all the
returnees at once with his decree. The authorities argued, however, that such a decree would be "legal
nonsense" because international law did not provide for granting citizenship to a person without
his/her individual will, which had to be demonstrated by the act of application.*** Therefore, the Mejlis
addressed international institutions, including the HCNM, calling for their assistance in helping re-
turnees with the acquisition of Ukrainian citizenship and the cancellation of former ones.*”® Even so,
the Mejlis leaders insisted that the problem of the former deportees' citizenship was an "internal [one]

and it should not be connected to a position of Uzbekistan".***

The government, in contrast, saw no other way than to try to influence such a position. In October
1997, the Ukrainian foreign ministry sent a note to its Uzbek counterpart, calling for negotiations on
possible measures of the two governments to solve the problem. While the Uzbek leadership was at
first, for the reasons mentioned above, reluctant to contribute to the cancellation of the former deport-
ees' citizenship,’® two factors later urged them to change their attitude. First, the Mejlis' efforts to
draw international attention to this and other evidence of the violation of Crimean Tatar rights resulted
in pressure from a number of institutions. In particular, of considerable importance were the appeals of
the HCNM and the UN High Commissioner for Refugees Sadako Ogata to the government of

438 Zakon pro hromadianstvo 1997. See also comments of a senior governmental official: Chalyi 1997.

49 Aliadinova 1998a; Dzhemileva 1998c; Tyshchenko/Pikhovshek 1999, p. 227.

4601t is true that the new law mentioned a possibility for an applicant to submit a declaration renouncing, instead of a
certificate cancelling,, former citizenship, provided that "a person having all the grounds to get such a document, as
stipulated by the legislation of that state, is not able to get it for serious reasons which do not depend on him/her".
Zakon pro hromadianstvo 1997, art. 34. This provision can be seen as implementing the HCNM's recommendation,
though with a modification aimed at really taking the interests of relevant states into account. It proved inefficient,
however, as it was precisely the difficult procedure of cancellation, stipulated by the legislation, that prevented former
deportees from getting a certificate. Therefore, not a single applicant managed to present sufficient proof of being
unable to obtain a certificate in order to be granted Ukrainian citizenship on the basis of a declaration. Interview with
Brytchenko, 18 October 1999.

Such an amendment was demanded, among other measures, by an appeal to the Ukrainian president and parliament, the
UN Commissioner on Human Rights and the OSCE. This was initiated by the Mejlis in January 1997, and signed by
roughly a hundred thousand peninsular Tatars. Aliadinova 1997; Obrashchenie krymskotatarskogo naroda 1997; Doklad
Mustafy Dzhemileva 1997.

Dzhemileva 1998a (the president's representative in the ARC Vasyl' Kyseliov quoted). Kyseliov instead suggested that
the Mejlis initiate a petition to the Uzbek president, calling for him to exempt the former deportees from a cancellation
fee with his decree. Chubarov argued that such an appeal to another state's president would be a "shame on Ukraine".
Dzhemileva 1998b.

3 Aliadinova 1998b.

44 Dzhemileva 1998¢ (Chubarov quoted).

45 According to Kyseliov, there was no reply to the note by mid-February 1998. Kiselev 1998.
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Uzbekistan.*® Second, one can assume that the Uzbek leadership wanted to eliminate the problem, for
it would stand in the way of the so-called strategic partnership being established between Tashkent
and Kyiv. Such a partnership was to be based on their opposition to Moscow's domination in the CIS,
and their mutual interest in an alternative transportation route (i.e., one not crossing Russian territory)
for Caspian and Central Asian oil. The visit of Uzbek President Islam Karimov to Kyiv in February
1998 gave a considerable impulse to finding a mutually acceptable solution. This was demonstrated by
the insertion of a provision on the facilitation of "solving the problems of the voluntary return of
deported persons to Ukraine" in a new all-embracing treaty on friendship and mutual co-operation
between the two countries.*”” The impulse was further strengthened by the wish of the Ukrainian
authorities to appease the Tatars after they had responded to Kyiv's failing to ensure their
representation in the Crimean Rada with a vehement protest campaign (see section 3.10). Two rounds
of negotiations between Ukrainian and Uzbek experts took place in March and May, during which a
mechanism for simplifying the former deportees' change of citizenship was elaborated.*® However, it
took a few more months before an agreement on the matter was finally reached.

On 31 July, the president of Uzbekistan issued a decree introducing a temporary procedure for regis-
tering the cancellation of the former deportees' citizenship.*® In August, the Uzbek and Ukrainian for-
eign ministries exchanged notes, wherein an inter-governmental agreement was constituted. This pro-
vided for a long-awaited solution to the problem of citizenship of all deported persons and their de-
scendants who "expressed their wish to return from the Republic of Uzbekistan to Ukraine".*”
According to the agreement, which came into force on 4 September 1998 and was initially valid until
the end of 1999, all former deportees, as well as their children and grandchildren,’”' were given the
opportunity to cancel their Uzbek citizenship. They could obtain a certificate of cancellation of citi-
zenship (or of non-possession of citizenship) in no more than six months, half the time it took before,
and without a fee. Upon receiving the cancellation certificates from the Uzbek party, the Ukrainian
authorities were to apply the procedure of determination of possession of Ukrainian citizenship to
those persons, in accordance with the law of April 1997. Returnees did not need to appear in person at
the Uzbek embassy, as interior authorities on the peninsula accepted their applications for both can-
celling and acquiring citizenship. The paperwork was then sent, via the foreign ministries' mediation,
to relevant authorities in Uzbekistan. Moreover, the right to change citizenship in this way was not
only granted to the deportees already residing in Ukraine, but also to those who wished to do so in the
future. The latter were, upon obtaining a cancellation certificate, to apply at the Ukrainian embassy in
Tashkent. A further important fact was that the parties agreed to make the date of cancellation of
Uzbek citizenship and determination of possessing Ukrainian citizenship coincide. This eliminated the
possibilities of causing double citizenship or statelessness.*”> The HCNM accepted the agreement
"with great satisfaction". In a public statement of 21 August, the only one during his involvement in
Ukraine, he argued that it "represents another important step in promoting the process of reintegration
of the formerly deported people, and is an excellent example of the co-operation between the two
Governments, UNHCR, IOM and OSCE."*"

Although the Ukrainian authorities, with considerable assistance of the UNHCR office, managed to
create good conditions for the implementation of the agreement, the crucial factor of success was the
potential applicants' activity, which appeared again to be rather low. At the termination of the agree-
ment's validity, only nearly 32,000 persons, roughly half of those who used to be Uzbek citizens, took
advantage of the simplified procedure. As a result, 86.2 per cent of all returnees had become Ukrainian

%6 On 15 January 1998, van der Stoel visited Geneva and held a meeting with Ogata. Soon thereafter, both High

Commissioners sent letters to the foreign minister of Uzbekistan, urging his government, in co-operation with the
Ukrainian one, to establish a simplified procedure which would allow deportee citizens of Uzbekistan to change over to
Ukrainian citizenship. OSCE Newsletter, 1/1998; 2/1998.

Dohovir mizh Ukrainoiu ta Respublikoiu Uzbekystan 1998, art. 18.

468 Chalyi 1999, p. 7.

49 Brytchenko 1999, p. 19.

470 Nota MID Uzbekistana, 4 August 1998; Nota MZS Ukrainy, 17 August 1998.

471 Exceptions included persons under criminal investigation or in jail, those having unfulfilled commitments to the state,
those who had property commitments to any owners and persons whose cancellation of citizenship "contradicts the
interests of the state security of the Republic of Uzbekistan". Nota MID Uzbekistana, 4 August 1998, art. 3.

472 Brytchenko 1999, pp. 18-21.
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467

94



citizens.*” While the UNHCR representatives argued that the Mejlis had to use its "sufficient leverage
of influence" on the Tatar masses on the peninsula more actively,’”” the Mejlis drew attention to the al-
legedly unfavourable conditions for acquiring Ukrainian citizenship by the Crimean Tatars in Uzbeki-
stan. It accused the Uzbek authorities of creating obstacles to those willing to change their citizen-
ship.”’® Although Ukrainian officials refuted such accusations,’”’ Kyiv initiated a prolongation of the
simplified procedure, and during Kuchma's visit to Uzbekistan in October 2000, a new agreement was
signed.”’® At the same time, the Ukrainian government was making an effort to conclude more all-em-
bracing agreements with other CIS states which would provide for a simplified procedure of the citi-
zenship change, not only for the former deportees, but for all former residents of Ukraine (and their
descendants) returning to the country. The first of such agreements was concluded in May 2000 with
Kazakhstan. Considerable progress had also been achieved by the end of the year in negotiations with
several other governments, including those relevant to the problem of the Tatars' citizenship. Finally, a
new citizenship law was adopted by the Verkhovna Rada on 18 January 2001, which, in accordance
with the European Convention on Citizenship, took a much more liberal approach regarding possible
cases of double citizenship. Instead, the law was more preoccupied with avoiding statelessness. Ac-
cordingly, it did not strongly insist on the cancellation of a person's former citizenship as a precondi-
tion for acquiring the Ukrainian one. It also envisaged the possibility for replacing it with a declaration
of renunciation, which the HCNM had suggested for several years.*"”

Meanwhile, the Mejlis leadership preferred to focus on problems where Kyiv's political support had
yet to be demonstrated. As Jemilev argued in May 1999, "[T]he issue of Crimean Tatars' acquiring
Ukrainian citizenship is already far from being the main problem of the deported people. (...) It is the
problem of representation of the Crimean Tatar people in the Verkhovna Rada of Crimea and all

. 480
branches of the executive".

3.10 Controversies over the Crimean Tatar Representation

The Mejlis' demand regarding the representation of the Tatars in the Crimean power bodies, however,
was never met even in part. Influential forces not only in Simferopol, but also in Kyiv appeared to be
interested in blocking any move in that direction. The interaction of conflicting strategies of the
Ukrainian executive, the leftist forces in the Verkhovna Rada and the autonomy's leadership resulted
in the exclusion of all possible ways to solve the problem, including those suggested by the HCNM.

In his letter of 14 February 1997, van der Stoel repeated his frequent argument that a formula had to be
found which would ensure the Tatars "a number of seats in the future Crimean Parliament broadly
commensurate to their percentage of the total population of the ARC", with a parallel arrangement for
other formerly deported ethnic groups.”®' Writing well before the adoption of new Ukrainian laws on
national and local elections, the High Commissioner stressed that the current electoral system of
Ukraine, if applied to the election of the autonomy's parliament, would in all likelihood lead to no rep-
resentation of the Crimean Tatars and other former deportees. He therefore recommended either pro-
longing the quota arrangement, or introducing a proportional system in the Crimean elections. It
should be noted that the High Commissioner fell short of supporting the Kurultai/Mejlis' demand that
the Tatars be granted guaranteed representation in the Ukrainian parliament, as well as in local self-
government bodies. At the same time, van der Stoel pointed to a prohibitive requirement of the
Ukrainian legislation, which stated that political parties had to be registered in at least half of the
oblasts. He argued that it had created "very difficult problems for the Crimean Tatar community", as

47 Semena 2000.

475 Aliadinova 1998d (head of the UNHCR office in Ukraine Jozsef Gyorke quoted). In what may have been a response to
this criticism, the Mejlis passed in January 1999 a resolution on the activation of its effort. Postanova 1999.

476 Adil'-oglu 1999; Otchetnyi doklad predsedatelia Medzhlisa 1999.

477 Chilingirova 1999.

478 Khalilova 2000. The agreement was valid until the end of 2001.

479 Zakon 2001, arts. 1, 2, 8, 9; interview with Brytchenko, 19 January 2001. Contrary to the law of 1997 (see fn. 460), the
new one (art. 1) admits that a person may be unable to get a certificate of cancellation (and thus allowed to submit a
declaration) because of the high costs of cancellation demanded by the respective country's legislation.
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well as for a number of peninsular political parties.**> This requirement was intended to prevent
separatist activities by prohibiting regional parties that were inclined to care for the interests of their
region only. The central authorities therefore insisted on making national, rather than regional, parties
and blocs the primary actors in the electoral process at both the national and the autonomy level. As
for Crimean Tatar representation, it no doubt required legalisation of their ethnic, and given their set-
tlement almost exclusively on the peninsula, regional organisations as subjects of the process. This
could be done, for example, by recognising such groups (including the Kurultai) as 'election associa-
tions'. As mentioned above, the Crimean parliament had refused to do this in November 1995, and the
HCNM had proposed it in April 1996. Contrary to the latter recommendation, aimed at making an
amendment in the constitution of the ARC, the new one, although not explicitly formulated, implied a
respective provision in the Ukrainian election legislation. The shift of an addressee, however, did not
help to avoid a repeated failure.

On 13 July 1997, when the Ukrainian parliament started considering a draft law on the autonomy's
representative body that was proposed by the president, a group of deputies from the peninsula pre-
sented an alternative draft. Besides granting more powers to the body, the alternative bill provided for
a different system for electing the Rada. The president's draft stipulated a majoritarian system, with
additional constituencies for the formerly deported ethnic groups. In contrast, those who did not want
to enable an electoral role of an "illegal formation, the Kurultai and its Mejlis", proposed a mixed sys-
tem with equal parts of deputies to be elected in majoritarian constituencies and on party lists. After
the alternative draft received support that was twice as strong as that of the executive's draft, though
insufficient to be adopted in the first reading, the session instructed relevant committees to elaborate a
single draft on the basis of the two.”** The draft, which was presented to the deputies on 19 December,
envisaged a mixed system and made no reference to special ethnic constituencies. As even nationalist
deputies failed to insist on taking the deportees' interests into account, the draft was adopted in the first
reading. A week later, it was passed in full, together with an additional law stipulating a procedure for
electing the autonomy's Rada.***

In late January 1998, the president, however, vetoed the former law, and suggested a number of
amendments to the latter. He objected to the introduction of a mixed system in the peninsular elec-
tions. His argument was that competition between Ukrainian parties would not contribute to the con-
solidation of Crimean society, nor result in agreement between its different nationalities. Kuchma also
insisted on including a provision on establishing smaller constituencies in the areas of the deportees'
compact settlement.*® An underlying conflict was connected with the executive's fear of a crushing
victory of the peninsular communists in the case of a party election. On the other hand, a majoritarian
election would give a chance to nominees of the authorities. For the same reason, the leftist factions of
the central parliament were interested in a (half-)proportional system. Also, they insisted on holding
Crimean elections simultaneously with Ukrainian-wide ones, in a hope of a higher turnout, which
would ensure the election of more leftist candidates. In contrast, the presidential camp may have been
interested in postponing the peninsular elections. The question of Crimean Tatar representation was of
secondary importance for both parties, even though solving it surely contributed to the success of the
executive's strategy and hindered implementation of the leftist one.

Eager not to lose an opportunity to hold the Crimean elections on 29 March, the left-wing factions,
after their repeated attempts to overcome the presidential veto had failed, had to agree with Kuchma's
suggestions on both laws, in particular with the suggestions regarding the majoritarian system. On 10
and 12 February, respectively, the laws were passed in a revised form. Although the provision on
smaller constituencies for the deportees was not incorporated, the president, after his primary demand
had been met, preferred to sign the laws.**® The Mejlis responded with a resolute statement which
qualified the laws as an "act of continuing discrimination of the Crimean Tatar people", a

2 Ibid.

48 Vos'ma sesiia VRU, Bulletin No. 49, pp. 3-54 (quote on p. 24). On 19 June, the Crimean deputies submitted their own
draft providing for a mixed electoral system with no special constituencies. Krymskaia pravda, 20 June 1997, p. 1.

4 Vos'ma sesiia VRU, Bulletin No. 74, pt. I, pp. 4-28.

485 Golos Kryma, 30 January 1998, p. 1.
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demonstration of the "chauvinist moods" of most deputies of the Ukrainian parliament and as ignoring
the recommendations of international organisations, including those of the HCNM. The Mejlis
declared the initiation of "actions of effective protest against the discrimination" and measures to draw
international organisations into solving the problem. They also threatened to "block the elections” in
Crimea if the interests of the Tatars were not taken into account.”’ A rally campaign was launched on
the peninsula.*® Also, the Mejlis appealed to "the Ukrainian democracy" to use all possible means to
make the parliament4§19nd president provide for the Crimean Tatars' "equality with Ukraine's citizens
n

enjoying full rights".

One of the factors that prevented the Tatars from being adequately represented in the autonomy's Rada
and local self-government bodies was the denial of Ukrainian citizenship to a considerable part of the
returnees. The Mejlis demanded, as noted above, that all returnees be granted citizenship, provided
they renounce their former one. Both the executive and legislature, although they were not going to
meet this demand, sought to prevent protesting and blocking actions of the Tatars and criticism on the
part of international organisations. Therefore, influential actors in both branches, including the
Ukrainian parliament's speaker Moroz and the presidential representative in the ARC Kyseliov, sug-
gested further amendments to the law on electing the Crimean Rada. The aim was to partly solve the
problem by allowing non-citizen residents to vote.*”® In a telephone conversation with Chubarov on 23
February, van der Stoel supported the idea that Crimean Tatar participation in the election was to be
based on the resident registration.*”’ The president proposed to grant the electoral right to stateless de-
portees only. Some deputies, as different from each other as those representing the peninsula and
members of the Rukh faction, called for extending this right to all the returnees, as well as applying it
to Ukrainian-wide and local elections, in addition to Crimean ones. However, when the parliament
considered this question on 24 March, the communists and some other factions prevented even the
most modest proposal from being adopted. Notwithstanding references to the inadmissibility of creat-
ing a precedent of "ignoring the Constitution by the legislative", their political interest was clear. Ri-
vals of Rukh and the peninsular centrist parties, which the Tatars would have probably voted for in the
Ukrainian and Crimean elections, did not want to allow them to obtain 90,000 more votes, as one of
the proponents bluntly commented.**

As soon as the parliamentary decision became known in Crimea, the Tatar mass demonstrations
started in Simferopol and other places. The communist party's office was attacked, and several at-
tempts were made to block highways and railways, finally leading to clashes with the police.*” In or-
der to prevent the Crimean Tatars from blocking the election, additional police units were sent to the
peninsula from other parts of Ukraine on the eve of 29 March. The elections proved even worse than
the Mejlis expected. None of its nominees were elected, and the only Crimean Tatar deputy in the new
autonomy's Rada was a nominee of the communist party. The authorities stated that the Tatars them-
selves were partly to blame, as they had failed to agree on a single candidate for each constituency,
and rivals therefore took returnee votes from each other.”* At the same time, the Tatar protests again
made the Ukrainian leadership pay more attention to their plight. After Kuchma's visit to the peninsula
in April, a working group was established to suggest solutions to various problems that were con-
nected to Crimean Tatar resettlement and integration. The group was composed of officials of the
presidential administration and the Crimean government, as well as representatives of the Tatars, in-
cluding the Mejlis' members.* Kyseliov, who became the group's deputy head, told the HCNM in
mid-May that the president was going to call the parliament to hold a by-election to the Crimean Rada
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which was intended to ensure deportee representation.*”® However, no presidential appeal followed. In
late July, the Mejlis argued that the group had failed to make a significant contribution to solving the
Crimean Tatar problems.*’

Meanwhile, a partial compensation for the lost representation in the autonomy's Rada appeared to be
the election of two Tatar key figures to the Ukrainian parliament. Jemilev was included in the Rukh
list, and Chubarov won in a majoritarian constituency.””® Accordingly, the Mejlis' leaders had more
opportunity to discuss the Tatar problems with relevant politicians and officials in the capital. They
could also lobby for the adoption of laws intended to guarantee the rights of their people. However,
the new status did not help them prevent the Verkhovna Rada from putting into force the autonomy's
constitution of October 1998, which failed to meet any of the demands for which the Kurultai faction
had struggled in the former Crimean parliament and, by the same token, to implement any of the
HCNM's relevant recommendations. As noted above, the constitution did not mention the special
status of the Crimean Tatar language, and only granted it minimal rights. No reference was made even
to the possibility of guaranteed representation of the Tatars (or all the former deportees) in the auton-
omy's and local bodies. Needless to say, the status of the Crimean Tatars as the indigenous people, or
of the Kurultai and Mejlis as their representative bodies, was not recognised.”” The new head of the
Crimean Rada, Leonid Hrach, insisted that stipulating representation quotas was out of the question,
even though nationalist deputies in the Ukrainian parliament refused to support the autonomy's con-
stitution, unless the rights of the Crimean Tatars were protected. This was one of the reasons for its
failure in the first vote on 15 December. A week later, however, the opposition in the Verkhovna Rada
became weaker after Hrach had agreed to expunge an article on the right of the Crimean representative
body with regard to the autonomy's government.”” Although Kuchma had earlier argued that a provi-
sion on the Tatar representation had to be included in the autonomy's constitution, a lack thereof did
not make him veto the law on approval of the constitution.®' The approval thus appeared to be a com-
promise between Kyiv and Simferopol, at the cost of the interests of the Crimean Tatars.

In May 1999, another wave of mass protests urged the Ukrainian leadership to take some further steps
aimed at solving the Crimean Tatar problems. Alongside increasing budgetary expenses for the re-
turnee resettlement, Kyiv finally met one of the Tatar political elite's principal demands by accepting
one possible form of recognising the Mejlis. On 18 May, on the anniversary of the deportation, Ku-
chma issued a decree establishing a Council of Representatives of the Crimean Tatar People, which
was to be headed by Jemilev and consist of all those who were members of the Mejlis at that time.
This solution came close to the formula that the HCNM had suggested in February 1997. Although the
principle of forming the body was not stipulated in the text, as only names were given in an attached
list, its establishment was justified, inter alia, by an "uncertainty regarding a legal status of the Mejlis
elected by the Kurultai of the Crimean Tatar people”. A reference was thus made to the representative
nature of the two bodies. While the move was presented as aiming to solve political, social and cul-
tural problems connected with the integration of "the deported Crimean Tatar people" into Ukrainian
society, the council's tasks were to be elaborated in detail in its statute.’”” As a compromise solution to
the problem of its legalisation, the Mejlis accepted the council. However, the new body remained on
paper for almost a year because of the controversy over how it should be formed. The Mejlis insisted
on having its members elected by the Crimean Tatar people, with subsequent approval by presidential
decree. The executive, on the other hand, argued that the president had no right to form representative
bodies, and could only appoint the council.’ Its statute, providing for presidential approval of candi-
dates proposed by the council's head, was finally approved on 7 April 2000.>* This took place two

% Kemalova 1998b.

7 Obrashenie Medzhlisa, 26 July 1998.

4% At the same time, nearly 600 Crimean Tatars were elected to the local self-government bodies. Golos Kryma., 8 May
1998, p. 1.

49 Konstytutsiia Avtonomnoi Respubliky Krym 1998, arts. 10-14, 22.

300 Golos Kryma, 18 December 1998, p. 1; Aliadinova 1998e.

1 Uriadovyi kur'ier, 19 August 1997, p. 2.

02 Ukaz Prezydenta Ukrainy, 18 May 1999.

33 Kas'ianenko 2000a. According to the head of the presidential administration, Volodymyr Lytvyn, the Mejlis also
insisted on including in the council's tasks (participation in) solving the problems of rehabilitation of the Crimean Tatar
people, and the restoration of their rights. This formula was unacceptable for the executive. Bulat 2000a.

3% Ukaz Prezydenta Ukrainy, 7 April 2000.
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days after the Parliamentary Assembly of the CoE had made a special recommendation on the Cri-
mean Tatar problem, which had called, in particular, for "securing the effective representation of the
Crimean Tatars in national, Crimean and local public affairs".””> On 11 May, the council held its first
session. Kuchma, Hrach and high officials of the Ukrainian and Crimean governments participated,
which gave the Tatars not only a symbolic demonstration of the authorities' attention to their demands,
but also some prospects of finding a solution for several pressing problems.*”

Another one of Kuchma's promises of May 1999, a special hearing on the Crimean Tatar problem in
the Verkhovna Rada, was implemented no sooner. The hearing could not take place in the fall of the
same year, as had been planned, because the leftist speaker Oleksandr Tkachenko opposed the idea.
After the formation of the right-centre (pro-presidential) majority and the change of the parliamentary
leadership in February 2000, the hearing was finally held on 5 April. The Mejlis' insistence on the ne-
cessity to legislatively protect the rights of the Crimean Tatar people as well as other formerly de-
ported groups was supported by high officials of the Ukrainian and Crimean governments, and by na-
tionalist/rightist deputies of the Verkhovna Rada. Recommendations, approved two weeks later, called
for the adoption of laws which would implement constitutional provisions regarding indigenous peo-
ples and national minorities and secure the rights of the Crimean Tatars and other returnees. A number
of practical measures aimed at securing these rights was also stipulated.®”” However, opposition from
the leftist parliamentarians, among others, resulted in the exclusion of a provision that recommended
the adoption of a law on the status of the Crimean Tatar people in Ukraine. More recently, such a law
has been considered by the Mejlis as a preferable way of ensuring that guaranteed representation, even
overrepresentation, of the Tatars in the autonomy's and national representative bodies, as well as other
institutions of power be fixed in the Ukrainian and, consequently, Crimean legislation.””® However, it
has not been adopted by the latest membership of the Verkhovna Rada, which worked until spring
2002. It is not clear if the new parliament appears to be more willing to meet the Mejlis' demand.

More realistic prospects of solving the most prominent aspect of the representation problem, namely,
ensuring that Crimean Tatar deputies are present in the autonomy's Rada, seemed to be amending the
law on the Rada and providing for a proportional system in its election. Not only advocates of the
Tatars' ethnic rights favoured this idea, but also many of their opponents who were ready to accept it
as a compromise solution to the protracted controversy.” However, the Ukrainian parliament rejected
all drafts of a new law, and the Crimean election of spring 2002 took place according to the old law
providing for a purely majoritarian system. Moreover, the autonomy’s electoral commission failed to
take the Tatar interests into account while re-defining constituencies, despite the proposal of the presi-
dential representative in the autonomy to draw their lines in a way that would make concentration of
the Tatar population in some of them sufficient for electing their representatives to the Rada.’'

Nevertheless, the results of the elections proved better than most observers had expected. Seven Cri-
mean Tatars were elected to the autonomy’s Rada. Although most of them were nominated by the Ku-
rultai, their success was also, or even primarily, a result of their membership in influential all-Ukrain-
ian parties and/or positions in the Crimean executive.”'' The Tatar deputies were twice as few as they
had been in 1994, too few to form a separate faction. However, the centrist deputies who had put an
end to the communist domination in the autonomy’s parliament, included the Tatar representatives in a

5 The recommendation invited the authorities in Kyiv and Simferopol to study experiences of other European states

concerning the representation of minorities and indigenous peoples, as well as the public use of their languages,
international documents, and in particular, the HCNM-initiated Lund and Oslo recommendations. These could be used
for solving the Crimean Tatar problem. PACE recommendation, 5 April 2000.

Adil'-oglu 2000. Perhaps the most important problem by then was one which arose with the beginning of the long-
postponed privatisation of the collective farms' land by their members, from which the returnees (most of whom had not
gone back to those farms upon returning to the country) appeared to be virtually excluded.

Postanova Verkhovnoi Rady Ukrainy, 20 April 2000. Other provisions included, in particular, legislative acts on a
simplified procedure of granting citizenship to returning deportees and measures to secure their rights in land and
property privatisation.

A draft, elaborated by experts of the Ukrainian government and the Mejlis representatives, stipulated, in particular, that
members of the indigenous peoples of Crimea should constitute no less than 20 per cent of the Autonomy's deputies and
the same share of the staff of the local authorities and security service. Zolotukhina 1999.

> Bulat 2000b.

310 Spivdruzhnist' 2002a.

1T Spivdruzhnist' 2002b.
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newly formed majority and allowed them to assume influential positions in the parliamentary presid-
ium and the government. These developments can be considered evidence of remarkable progress of
the Crimean Tatar integration into peninsular society. At the same time, they have little to do with the
assertion of the indigenous people's ethnic rights which the Mejlis has been striving for during the pe-
riod under consideration, with considerable support on the part the HCNM.

3.11 Conclusion

However, the latest developments took place after van der Stoel had left his office in June 2001. Until
the very end of his involvement in the Crimean Tatar problem, he did not seem to change his approach
and priorities significantly. After his recommendations of February 1997, the HCNM continued to
visit Ukraine quite frequently. The situation of the Tatars was reportedly the primary subject of his
talks with politicians and officials in both Kyiv and Simferopol in May and November 1997, May
1998, and April 1999.>"> While sending no further letters to the Ukrainian government, he did not give
up trying to urge the authorities to implement his earlier recommendations. He even urged the Cri-
mean Tatars themselves not to give up,”” thus helping them refrain from acts of alienation and
radicalisation. This was especially important during the crisis of spring 1998, which was caused by the
failure of the Mejlis' strategy to ensure continued Tatar representation in the autonomy's parliament.

The High Commissioner's insistence on the primary importance of citizenship and representation
problems remained unchanged, although his views of possible ways of solving them were adjusted to
the positions of key relevant actors to obtain possible solutions. As far as the citizenship problem is
concerned, van der Stoel had to accept Kyiv's refusal to use the application-and-renunciation proce-
dure. Instead, he had to focus on contributing to a success in the negotiations between Ukraine and
Uzbekistan. Similarly, his strategy with regard to the representation problem took into account that
since 1998, the Mejlis' dialogue with the authorities on political questions took place almost exclu-
sively in Kyiv, due to the election of its two leaders to the Ukrainian parliament and the anti-Tatar ori-
entation of the new Crimean speaker, Hrach. During his meeting with Jemilev and Chubarov on 21
April 1999 in Kyiv, the HCNM reportedly expressed his confidence that it would not be Hrach who
would define the Ukrainian state's policy with regard to the Crimean Tatars. Instead, he suggested
closer co-operation between the Mejlis and the presidential administration. He regretted the fact that,
in spite of all his efforts, the autonomy's new Constitution did not contain provisions guaranteeing the
rights of the Crimean Tatars. However, he hoped that the problem could be resolved with special
Ukrainian laws or presidential decrees, thus accepting the recent shift in the Mejlis' strategy on the
matter. A Tatar newspaper quoted him from a statement made to his interlocutors: "You know my at-
titude toward the problem of the Crimean Tatar people and can be sure of my permanent readiness to
give you possible assistance".’'* If the quotation is correct, it reflects both the HCNM's support of
Tatar demands to the extent where his position can be qualified as biased, and his feeling that he was
unable to significantly contribute to getting those demands met.

The High Commissioner was more successful in mobilising international financial assistance for the
implementation of the resettlement programme. In particular, he presided over two further donor con-
ferences in Kyiv on 28 June 1998 and 6 December 2000, where a number of participating states made
pledges.”” Although greatly facilitated by van der Stoel's previous efforts, the process of rendering
external support for meeting the social needs of the returnees was gaining its own momentum. This
made the HCNM's active role unnecessary. Therefore, the HCNM's involvement in the Crimean Tatar
problem virtually came to an end, even though its original causes had not been removed, and his rec-
ommendations had, to a large extent, not been implemented. In 2000, his attention shifted to the

512 OSCE Newsletter, 5/1997, p- 14; 11/1997, pp. 9-10; 5/1998; 4/1999. Although his further visit in September 1999 was
not focused on the Tatar problem (see section 4.5), van der Stoel did discuss it with the Mejlis' leadership. OSCE
Newsletter, 9/1999.

Such an encouraging statement was reportedly made by the HNCM at his meeting with leaders of the Mejlis in May
1998. He argued that they should not stop their efforts in convincing the Ukrainian parliament to ensure the Tatar
representation in the Verkhovna Rada of the ARC. Golos Kryma, 22 May 1998, p. 2.

34 bid., 30 April 1999, p. 1.

515 OSCE Newsletter, 6/1998; Sereda 2000; Golos Kryma, 15 December 2000, p. 1.
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problem of linguistic rights of the Russophone population in Ukraine. This acquired new prominence,
because Moscow used it as a means to pressure Kyiv.
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Chapter 4. Linguistic Rights of Russians

The language policy of the Ukrainian government, which was intended to enhance the social role of
the titular language and has been perceived by some Russian and Russophone citizens, as well as by
their advocates in Moscow, as an infringement upon their linguistic rights, is the only field where the
expedience of the HCNM's involvement may seem questionable. This argument has little to do with
the author's belief that the idea of infringement has mostly been a result of the insistence on ensuring
the rights of Russophones well beyond a point where it has meant disregarding those of Ukraino-
phones. What is important in assessing the expedience of conflict prevention are the perceptions of the
relevant actors and their capacity to take action, as well as the conflict potential that may result from
this.

On the one hand, state policies that were widely perceived as discriminating against the Russian-
speaking population could evoke their active discontent and/or could be used by Moscow as a pretext
to pressure Kyiv. It is likely that this would be resented by the latter, and could lead to the hardening
of its line, as was the case with relations between the Ukrainian government and the Crimean authori-
ties. On the other hand, given the very weak organisation of the group in question, critical perceptions
could only become politically vocal, and thus relevant for the HCNM's involvement, if used and di-
rected by the regional elites or the kin state. In the first years of independence while Moscow preferred
to play the 'Crimean card' in its relations with Kyiv, elites of the East and South attempted to make use
of, and instigate, popular discontent. Their aim was to wrest more powers from the centre. Later, how-
ever, as they were drawn into competition for power and influence on a national level and thus
unlikely to provoke a protest on a regional level, the conflict potential significantly diminished. This
was perhaps the primary reason for a long break in van der Stoel's (active) dealing with the problem.
Five years later, when Russian authorities used it as a major means to pressure Ukraine, this reacti-
vated the conflict potential, and hence the High Commissioner's involvement. At the same time, this
demonstrated that the underlying ethno-political opposition, feeding the discontent and tension which
had caused the initial addressing of the problem by the HCNM, had not been overcome. It is thus no
less legitimate to question whether the HCNM's failure to make further efforts to facilitate overcoming
this opposition, in the aftermath of his first attempt, was justified.

4.1 Language Policies and Russophone Discontent in 1992 - early 1994

As noted above, the independent Ukrainian state enabled its Russian(-speaking) population to largely
retain the broad scope of linguistic and cultural rights they had earlier enjoyed as the dominant group
in the USSR. Most Russians could use their language both as employees and customers, since the im-
plementation of the language law, with provisions for increased utilisation of the Ukrainian language,
remained limited in most fields. Their cultural demands were also met by the state, as well as in the
market, to a much higher degree than those of other ethnic groups, including the titular one. It is true
that, after 1989, the number of schools with instruction in Ukrainian gradually increased. However, by
1994 the share of pupils in Russian-language classes, with regard to all school children in the country,
remained almost twice as high (43 per cent) as the percentage of Russians in the whole population. In
the Donbas, this share exceeded 90 per cent. In Crimea, it was over 99 per cent. More than half of all
students in institutions of higher education continued to be taught in Russian. Up until 1996, the main
Russian TV channel, ORT, was fully translated in the whole territory of Ukraine. Programmes in Rus-
sian amounted to nearly two thirds of total airtime on Ukrainian TV and radio.”'® The advantaged posi-
tion of the Russian language and culture partly stemmed from its domination during the Soviet dec-
ades and reflected the caution and inertia of the cultural policy of the Ukrainian state. At the same
time, this advantage was, to a considerable degree, created by post-Soviet market competition. Not
only did the Ukrainian-language culture have the weaker starting position, but also the Russian-lan-
guage side of the competition was considerably strengthened by cultural products imported from Rus-
sia. However, the state failed to compensate for this disparity with measures of positive

316 Solchanyk 2000, pp. 544ff; Mizhnatsional'ni vidnosyny 1995, pp. 14f, 32f.
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discrimination, e.g. in taxation. As a result, the domination of Russian in book publishing and the mass
media actually increased. In 1995, the share of books printed in Ukrainian was less then half of the
total (taking books from Russia into account, the share of Ukrainian-language books on the book mar-
ket was considerably lower). Ukrainian-language newspapers' total circulation was less than 40 per
cent. Both figures were much less than they had been on the eve of independence.’"’

While the language policy witnessed the reluctance of the former communist nomenklatura to fully
embrace the nation-state model, which was suggested by the (former) nationalist opposition, the ne-
cessity to legitimise independence urged the authorities to accept the ideological paradigm of 'national
liberation'. As a result, the nationalist vision of history was used in official propaganda and education,
which portrayed anti-Ukrainian policies of the tsarist empire and the Soviet Union. The policy of the
new Russia was qualified as being marked by the same 'imperial disease'. The top priority of Ukrain-
ian foreign policy therefore had to be neutrality and, if possible, integration into European structures,
as well as rejecting all attempts to transform the CIS into a state or a super-state formation. This
propagandist and political anti-Russianness, even though moderate and oriented mostly against the
state rather than the people, could only put the identity of Ukraine's Russians to the test.’'® As for the
Russian-speaking Ukrainians, their right to preserve their linguistic and cultural identity was, in effect,
denied by this propaganda. It portrayed them as victims, or even accomplices, of imperial policies,
who were to be brought back to their 'native' language and culture, or 'de-Russified'.”"”

Moreover, as mentioned above, one aspect of the minority policy consisted in treating the largest of
minorities, at least in principle, like the other minorities. This meant an abrupt demotion of the Rus-
sians' formerly privileged status. Their exceptional scope of rights became illegal and could be denied
at any time. In contrast with the language law and the declaration of nationalities' rights, the law on
national minorities did not make any special exceptions for the Russian language based on its sup-
posed inter-ethnic functions. It limited its official use to "places" with an ethnic Russian majority, that
is, in effect, to Crimea only.”’ As early as June 1992, an attempt was made to establish the 'truly na-
tional' church, which would be independent from the Russian one and use Ukrainian as the language
of service. This was done by means of an arbitrary, state-supported proclamation of the autocephalous
Patriarchy of Kyiv, which was to be the only recognised Orthodox confession in Ukraine. In essence,
this de-legitimised the church that had remained faithful to Moscow and had retained Russian and the
Church Slavonic language.”' This unsuccessful attempt was dangerous, as it was a sign of a possible
encroachment even on minority rights of the Russians. Such encroachment was also made possible by
some legislative acts, adopted during the late- and first post-Soviet years. The laws on education, cul-
ture and television and radio, while declaring the minorities' right to get their respective demands met
in their own languages, virtually limited these rights to regions where the minorities lived compactly.
It thus made exercising these rights illegal for most Russians.’** At the same time, inherent uncertain-
ties and contradictions in the language law made it possible for central, and to a lesser extent local, of-
ficials to decide on relevant matters with discretion. In 1992-1993, the 'national democrat' leaders of
the ministry of education, who preferred to treat the respective provisions in a prohibitive way,
launched what appeared to be the largest-scale measure, and the most perceptible for the common
people, among the measures aimed at the demotion of Russian to the status of a minority language.
They announced the imminent bringing of the proportion of first-graders taught in various languages
"into optimal concordance with the national composition of the population in each region". This pri-
marily meant a drastic decrease in the share of schools where instruction was given in Russian. The
right to higher education in Russian was called in question altogether. The process of the gradual tran-
sition in universities and institutes to the Ukrainian language took place, with no limits defined. Fi-
nally, Russophone Ukrainians were to be denied the right to get even primary education in their
mother tongue, which was a clear violation of the language law provision on the free choice of

17 Tomenko et al. 1998, pp. 213-214. See also: Solchanyk 2000, p. 546.

S8 Rulyk 1999, pp. 24ff, 34ff; Kulyk 1996, pp. 20ff. See also: Janmaat 2000, sec. 4.1.

319 Although proponents of 'de-Russification' mostly rejected forceful means of its implementation, the term clearly
implied such a possibility, which was taken for granted and then fiercely criticised by opponents of this course.

The lawmakers thus failed to keep their pre-referendum promise (in the above declaration) to extend the official use of
non-Ukrainian languages to all places of the minorities' "compact settlement". Arel 1995b, p. 172.

321 Yelens'kyi 1995, pp. 46f; Wilson 1997, pp. 162f.

52 7akon pro osvitu 1991, art. 7; Zakon pro kul'turu 1992, art. 4; Zakon pro telebachennia 1993, art. 9.
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language of instruction. They were not even guaranteed the possibility to learn Russian in Ukrainian-
language schools, as these schools could cease teaching the language that the valid law of 1989 had
declared a compulsory subject, alongside Ukrainian.’*

The Russian-speaking intelligentsia, especially teachers, whose social position was endangered by fu-
ture 'Ukrainianisation', denounced Kyiv's policies as a gradual 'phasing out' of the Russian language
and culture. Activists of Russian ethno-cultural associations expressed their disagreement with at-
tempts to demote their group to the level of a minority, and with applying the term itself. Instead, they
advocated the recognition of its autochthonous nature and a special status for its language and culture,
which they believed to be a constituent one for the Ukrainian state, alongside that of the titular nation.
Attempts were made to historically justify this claim with the premise that "the contemporary dual-
language situation in Ukraine did not arise because of the Russification policies of tsarist bureaucrats,
but has deep historic roots".>** However, those associations remained rather marginal and could not
influence, not to mention mobilise, the masses. The masses were primarily preoccupied with economic
problems, and mostly viewed the broader functioning of the state language as a natural process. The
number of Russian-language schools sharply decreased in 1992-1993 in the western and central re-
gions, with the percentage of first-graders dropping somewhere below the share of ethnic Russians in
the local population. And even though the process was accompanied by considerable administrative
pressure, it evoked no visible protests. In contrast, in the most Russified regions of the East and South
where the ethnicisation of schooling meant that the language of instruction in half the schools would
change (hence partially disqualifying nearly half of the teachers) and significant cultural distance
made most of the parents reluctant to let their children be taught in Ukrainian, the change was very
slow. Moreover, the local authorities were opposed to the idea of the 'de-Russification' of education
and of other public areas. Therefore, they often sabotaged and even overtly protested against its im-
plementation.”*

323 Arel 1995b, pp. 174ff (quote on p. 174); Arel 1995a, pp. 606ff; Janmaat 2000, pp. 67f; Scheu 1997, pp. 79f.

324 Biletskyi 1997; Wilson 1997, p. 154 (quote).

33 Arel 1995b, pp. 174f; Beletskii 1993, p. 52. At the same time, Jackson argues that it was precisely a slow change and
lack of pressure on the people that prevented language of instruction from becoming a major political issue in some
eastern regions such as Zaporizhzhia. Jackson 1997, pp. 107f.
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Table 4.1. Share of pupils in Russian-language classes with regard to all school children in 1991-1995
(a regional profile)™

Oblasts (or cities) Percentage Percentage of 1991 1992 1993 1994 1995
of ethnic persons with
Russians, Russian as na-
1989 census tive language,
1989 census
West
Volhynia 44 5.1 5.4 4.4 3.0 3.0 2.0
Rivne 4.6 5.6 6.4 34 2.0 2.0 1.0
Lviv 7.2 8.8 8.1 6.2 5.0 4.0 4.0
Ternopil 2.3 2.5 24 2.0 2.0 1.0 1.0
Ivano-Frankivsk 4.0 4.8 4.0 33 3.0 2.0 2.0
Transcarpathia 4.0 5.0 7.3 6.2 5.0 4.0 4.0
Chernivtsi 6.7 10.5 15.7 13.6 9.0 6.0 5.0
Centre
Zhytomyr 7.9 12.0 233 20.9 17.0 15.0 14.0
Khmelnytskyi 5.8 8.0 18.5 15.9 13.0 10.0 8.0
Vinnytsia 5.9 8.6 18.7 16.2 13.0 10.0 9.0
Kyiv (oblast) 8.7 10.9 15.4 133 10.0 9.0 8.0
Kyiv (city) 20.9 41.1 69.0 58.3 45.0 37.0 30.0
Cherkasy 8.0 10.3 242 21.7 19.0 16.0 14.0
Kirovohrad 11.7 15.1 37.8 34.7 31.0 28.0 25.0
Chernihiv 6.8 13.6 32.9 29.7 26.0 22.0 19.0
Sumy 13.3 21.4 51.5 51.0 44.0 40.0 37.0
Poltava 10.2 13.2 25.7 25.6 23.0 20.0 17.0
East
Dnipropetrovsk 24.2 37.2 68.9 67.4 63.0 58.0 54.0
Zaporizhzhia 32.0 48.8 77.3 75.1 73.0 70.0 69.0
Kharkiv 332 48.1 72.0 69.4 67.0 65.0 63.0
Donetsk 43.6 67.7 96.7 96.1 95.0 95.0 94.0
Luhansk 44.8 63.9 93.3 92.7 92.0 91.0 90.8
South
Odesa 27.4 47.1 73.5 70.7 69.0 68.0 66.0
Mykolaiv 19.4 33.8 56.5 53.9 49.0 47.0 44.0
Kherson 20.2 30.4 48.3 43.8 42.0 40.0 40.0
Crimea 67.0 82.6 9996 99.99 99.7 99.7 99.5
Total in Ukraine 22.1 32.8 50.0 47.8 45.0 43.0 41.0

Resistance was especially strong in the Donbas (Donetsk and Luhansk oblasts). This was the case in
spite of the fact that the tempo of change there was the lowest in Ukraine (with the exception of Cri-
mea, where no change took place at all), and Russian-language schools and institutions of higher edu-
cation were in no case lacking. During the miner strike of June 1993, some teachers went to the streets
in Donetsk, demanding a halt to the ministry of education's campaign. The oblast council recom-
mended that school administrations refrain from its implementation.®’ Both local elites and the
communist party instigated popular fears. The former tried to wrest more power and money from
Kyiv, stressing the need for federalism in Ukraine that would grant the regions rights to pursue, inter
alia, their own linguistic and social policy. The latter portrayed the economic crisis and decreasing
living standards as a consequence of the disintegration of the USSR and 'the breaking of ties' with
Russia and other states of the CIS. The communists combined an ethno-cultural protest with a social
and economic one. They thus created a much more powerful opposition to the 'nationalist' and

526 Janmaat 2000, p. 19; Prybytkova 1998, p. 240. Since the figures presented in the table take into account not only

younger children who started learning in Ukrainian, but also older ones, most of whom continued to be taught in
Russian, the change in linguistic profile for first-graders (which will soon determine profile of schooling in general) is
considerably faster.

27 Beletskii 1993, p. 53; Obzor 1993b, p. 13.

106



'bourgeois' regime, personified in President Kravchuk, than that found in several small, primarily
Russian-speaking, ethno-cultural and integrationist parties, such as the Civic Congress of Ukraine.”*®
In the parliamentary elections of March-April 1994, the communist party won the majority of
constituencies in the Donbas, as well as in some other mostly Russophone and heavily industrialised
regions of the East and South. They also won a plurality of seats in most other parts of the country. On
27 March, simultaneously with the first round of elections, local polls were held in the Donetsk and
Luhansk oblasts. One of the poll questions asked people whether they favoured elevating Russian to a
special legal status in these areas, which was called 'official', in contrast to Ukrainian, which was
referred to as the 'state' language (the difference between the two, however, was never overtly
described). This special status of Russian was supported by an overwhelming majority of the
population, alongside the federalisation of Ukraine and its closer integration into CIS structures.’® The
idea of granting a special status to Russian was first realised as early as March 1993 in the Donbas city
of Yenakieve, where the local council declared official bilingualism on its territory.”*’ By the time the
elections came round, this idea had become common sense to the court of public opinion in the East
and South, as did striving for the 'restoration of broken ties' with Russia and other CIS countries. Such
priorities predetermined these regions' overwhelming rejection of the 'nationalist’ incumbent,
Kravchuk, in the presidential elections of summer 1994, in favour of his principal rival, Kuchma, who
incorporated those priorities in his programme. At the same time, nationalist parties presented changes
that had been promised by Kuchma as dangerous to the survival of the Ukrainian nation and state. The
election therefore turned into a geographically polarised confrontation between the pro-integration
Russophones and pro-independence Ukrainophones, as sociologists would later show.”' Some
analysts even envisaged that the struggle between East and West would lead to the disintegration of
Ukraine, and/or failure of its independence.’**

4.2 The HCNM's Recommendations of 15 May 1994

It is (...) possible to create a steady increase of the knowledge of the Ukrainian language without in any
way curtailing the position of Russian schools and the position of Russian as the language of education in
these schools. Even though present Ukrainian legislation does not provide grounds for such fear, it would
seem advisable, however, to make it clear to the Russian population in the east that for those who have
not had the opportunity to learn the Ukrainian language in the schools, this will have no negative conse-
quences for their job opportunities, and that there are no reasons for them to fear a process of forced
Ukrainisation.’*

The Russian-speaking regions' opposition to the policies of the central government and its legitimisa-
tion with local polls, often used by minority elites in their struggle against majority regimes, seemed to
the High Commissioner serious enough to require his involvement. However, he was careful not to
treat this opposition as an inter-ethnic confrontation. In his letter to the Minister for Foreign Affairs
Zlenko, which he wrote soon after his discussions in Kyiv, Donetsk and Simferopol in early May
1994, he argued that "there are presently no significant ethnic tensions between Ukrainians and Rus-
sians". Another positive element was, in his view, that "the Ukrainian legislation concerning minority
questions complies, in general, fully with the international obligations Ukraine has entered into". The
HCNM saw the main problem in that the central government

is faced with a number of demands from regions where Russians constitute a strong minority, such as the
eastern Ukrainian oblasts, or constitute a majority, as in Crimea. Failure to find mutually acceptable solu-
tions for these questions might have a negative effect on inter-ethnic relations.***

2 Wittkowsky 1998, sec. 3.3; Solchanyk 1994, p. 61; Smith/Wilson 1997, pp. 849f.

329 Arel/Wilson 1994; Arel 1995b, pp. 173, 187 (fn. 51).

330 Obzor 1993a, p. 11. The same move was soon made by the Luhansk city council, and later repeated on the oblast level
in Odessa and Luhansk. Arel 1995b, p. 187 (fn. 51); Khronika 1993, p. 105.

31 Arel/Khmelko 1996, pp. 81f.
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Although he by no means equated a challenge from the Donbas with "considerable differences" be-
tween Kyiv and Simferopol, he saw the regional elites' striving for powers, primarily in the economic
field, as a common source of the two problems. Therefore, he deemed it desirable that a group of
OSCE experts investigate the situation. They were to advise on, in addition to the questions in dispute
between the central and peninsular authorities, "to what degree the demands for greater economic
latitude expressed by some oblasts in eastern Ukraine could be met".”*

At the same time, the High Commissioner did not reduce the problem to an economic dimension only.
His visit to Donetsk made him believe that "the language question is clearly a sensitive issue in this
region". While finding it "fully understandable that, after such a long period of neglect, a special effort
is being made to restore the Ukrainian language to its rightful place", he only supported measures that
stimulate "a steady increase" in knowledge of the language. In particular, he supported introducing it
as one of the compulsory subjects in the curriculum of Russian-language schools.”*® In contrast, as the
above quotation indicates, the HCNM clearly discouraged the 'de-Russification' campaign envisaged
by the ministry of education, which could not but curtail the position of Russian schools. Moreover,
the HCNM suggested that the central authorities make it clear that lack of knowledge of Ukrainian
would have, at least for some time, no negative impact on employment prospects. This recommenda-
tion, quite reasonable with regard to conflict prevention, had far-reaching implications on the language
policy. It sought to avoid Ukrainianisation not only as the infringement upon an individual's right to
preserve his/her linguistic identity, but also as the imposition of an obligation to master the state lan-
guage on those working in the public sector. It thus stripped the efforts to ensure an increase in knowl-
edge of Ukrainian of their most important motivation and stimulus.

Furthermore, the HCNM proposed to legitimise the right to use Russian in those fields where the cur-
rent legislation demanded Ukrainian only be used. He pointed to the results of a recent poll where an
official status of Russian in the Donbas was supported by, in addition to the ethnic Russians, a consid-
erable part of (Russophone) Ukrainians. In view of this expression of the popular will, the HCNM
suggested a means to provide for such a status of Russian in the regions where most people preferred
it. The suggestion was to amend an article of the law on national minorities which allowed for the use
of a minority language alongside the state one "in the work of state organs, public organisations, en-
terprises and institutions" in the places where a respective ethnic group constituted a local majority.
He believed that

the scope of this article could be widened somewhat more, for instance, by allowing the same formula in
places where the national minority constitutes a substantial part of the population without necessarily
reaching the level of 50%.>’

This means was in line with the experience of the protection of the rights of the minority in other
states and the High Commissioner's contribution thereto. Moreover, it further developed, rather than
radically changed, the approach applied by the Ukrainian authorities. Instead of referring to the lin-
guistic rights of individuals, regardless of their ethnic origin, van der Stoel called for a wider use of
Russian as a minority language. However, the proposed measure, together with the lifting of the re-
quirement for state employees to master the Ukrainian language, would have led to complete neglect
of the right of persons belonging to the Ukrainian linguistic minority to use their language in dealing
with employees. This was all more so the case because post-Soviet officials mostly used their lan-
guage of preference when answering citizens, rather than adapting to the language of the latter. Al-
though the HCNM declared that he understood the efforts that aimed to secure the "rightful place" of
the Ukrainian language, his recommendations were, in effect, more oriented towards preserving the
former Soviet status quo, which the Ukrainian government, even if highly inconsistently, sought to
change.

It is unsurprising that Kyiv was not ready to fully embrace the proposed change. In his reply of 7 June,
Zlenko argued that the Ukrainian legislation and governmental policy, "in order to establish

35 bid., p. 787.
36 Ibid., p. 785.
37 Ibid., p. 786.
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harmonious inter-ethnic peace, provide for the protection of rights not only of national minorities, but
also of Ukrainian ethnos weakened during the centuries of forcible Russification".”® At the same time,
he believed that the right to use, alongside the state language, languages of minorities in places of
compact settlement, was envisaged by legislation - not only for places where the respective minority
constituted a local majority, but also applied for those areas where there was no single majority group.
Such areas were, in particular, the two oblasts of the Donbas, as well as some major urban centres in
other eastern and southern oblasts. In these areas, the language law provided for the possibility to use,
alongside Ukrainian, a "language acceptable for the whole population".* This implied Russian and
presented a pre-independence concession to the supporters of the preservation of its role as a primary
language of inter-ethnic communication throughout the USSR. The HCNM's recommendation with
regard to amending a respective provision of the law on national minorities was, in effect, aimed at
bringing that law in compliance with the language law. However, the Ukrainian government explicitly
stated that it did not "deem it necessary".”*’ Instead, the executive probably preferred to bring the latter
law in accord with the former, which was, however, hardly possible in view of the leftist and
Russophile opposition in the parliament. At the same time, the authorities were ready to use the
uncertainties in, and contradictions between, the laws in order to be able to pursue the language policy
in accordance with administrative and political expedience. Reluctant to legitimise the rights of
Russian, the government agreed to "widely explain" to the Russian-speaking population that their not
knowing Ukrainian would not be "a ground for rejecting the employment of a citizen".>*' This was
meant to weaken their opposition to Kyiv, especially in view of the imminent presidential election. As
a matter of fact, on the eve of the election, Kravchuk went as far as supporting, during his visit to the
Donbas, the demand for an official status for Russian.>*

After such an unequivocal rejection of the HCNM's recommendation, which appeared to be the only
case in his relations with Kyiv, the High Commissioner did not address the problem of Russian in his
letters for a long time. This was probably partly caused by his realisation that the Ukrainian govern-
ment was not ready to accept any suggestions aimed at recognising a non-minority role of Russian,
while Russian organisations, stripped of the support from local authorities, were too marginal to mo-
bilise mass protests. More important was the fact that the policy of balancing demands of Ukraino-
phones and Russophones, which the government continued to pursue, managed to considerably di-
minish the tensions over language issues. These were only revived five years later by Kyiv's more sa-
lient nationalising moves and Moscow's instigating protests.

4.3 Rights of Russians and Russian-speakers in 1994-1999

A major factor that weakened the Russophone opposition to Kyiv's linguo-cultural policy appeared to
be the defeat of Kravchuk - who was held as a personification of the policy - in the presidential elec-
tions of June-July 1994. Elected due to overwhelming support of the Russian-speaking population,
Kuchma stressed in his inaugural speech on 19 July that he saw Ukraine as the "own mother for all its
citizens, regardless of their nationality, denomination, [and] a language they consider their mother
tongue", and announced he was going to initiate granting an official status for Russian while keeping
the state one for Ukrainian. Moreover, he called for Ukraine's reorientation towards "the Eurasian
space", that is, towards closer co-operation with Russia and the CIS.** These plans evoked a strong
protest with the Ukrainian-speaking intelligentsia and nationalist parties. They declared the plans a
threat to the Ukrainian nation and state, and did their best to prevent the new president from imple-
menting them. The opposition also argued that granting Russian a special status would violate the
equality between minorities. More important, they pointed to the arguably woeful situation of the
Ukrainian language and culture, which was not sufficiently supported by the state.”** Using the new
president's dependence on their support in the parliament, as well as, again, the logic of state- and

338 Y etter by Zlenko to van der Stoel, 7 June 1994, pp. 789-790.
339 Law on Languages 1989, art. 3.

340 L etter by Zlenko to van der Stoel, 7 June 1994, p. 790.

1 Tbid.

2 Beletskii 1994, p. 6.

> Ukrinform 1994.

4 See e.g.: Kosiv 1994,
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nation-building imposed by his incumbency, the nationalists generally succeeded in their efforts. It is
correct that the propagandist 'anti-Russianness' had substantially diminished. Moreover, Kuchma par-
tially implemented his earlier call for the decentralisation of humanitarian policy, thus enabling the
authorities in the mostly Russian-speaking regions to further take into account popular priorities in
ideological schemes applied to the official propaganda.”* However, the president never initiated pro-
ceedings to give Russian an official status, nor did he embark upon Ukraine's integration into the CIS's
crucial structures. His activities instead focused on consolidating the system of state power (and his
own power) by more closely subordinating the regional authorities to the centre and drawing them into
the struggle for posts and influence in Kyiv. This made them less inclined to instigate cultural and so-
cial protest in the region's population.**®

In co-operation with the 'party of power' that was interested in stability and unification, Ukrainian na-
tionalist parties successfully blocked most pro-Russophone and pro-integration legislative or adminis-
trative initiatives. The principal defensive battle was won by these parties with the adoption of the new
Constitution in June 1996. Leftist and Russophone forces failed to obtain a special status for Russian
fixed in the document, and since then it has been virtually impossible to ensure two thirds of the par-
liament's votes for any constitutional amendments on this controversial matter. Although the declara-
tive provision of the language law providing for the free use and protection of Russian and other mi-
nority languages was repeated in the Constitution, this provision, at the same time, implied a minority
status for Russians, which their advocates debated.>*’

At the same time, instigated by the Ukrainian nationalist parties, the president approved a rather com-
plex programme of protectionist measures for Ukrainian books and media as well as legislative and
administrative steps which aimed to introduce Ukrainian into official use in the government bodies
and education.”* As one of these steps, the committee on nationalities and migration prepared a draft
of the new language law which was far more radical in its Ukrainianisation provisions than the law of
1989. In particular, it stipulated organisational measures for implementing the provisions in short
terms of one to three years, instead of the former five to ten years. It also included rather severe penal-
ties for violating the law. The lack of penalties in the valid act was considered one of the main reasons
why it had not been duly implemented. The use of other languages would be limited to those regions
where the respective group constituted a majority. This would be in agreement with the law on na-
tional minorities, although in contrast to the previous language law, as well as with the HCNM's rec-
ommendation.’* Because of sharp criticism from Russian organisations and left-wing parties, the draft
was not even presented for the parliament's consideration. The government-initiated 'public discussion'
and further elaboration dragged on for three more years.” Other provisions of the programme were
implemented in part only, but the programme itself was not cancelled, as its opponents had demanded.
In contrast, a governmental decree was passed in September 1997, which intended to promote wider
functioning of the state language in a number of fields.”®' While Ukrainian was increasingly being
used as an official language of the government bodies, even in Russian-speaking regions, though so
far in writing only, the situation in the media and in book publishing got even worse for the Ukraino-
phones. One of the reasons for this was Kyiv's failure to respond to Moscow's challenge of creating
the most favourable taxation conditions for the Russian publishing sector. This resulted in the rapid
expansion of Russian producers to the Ukrainian book markets, thus further strengthening the domi-
nation of the Russian language.>

35 Kulyk 1996, p. 24; Druha sesiia VRU, Bulletin No. 13, [Kyiv] 1994, p. 30.

46 See also: Wittkowsky 1998, ch. 4; Smith/Wilson 1997, p. 850; Motyl 1998, p. 10.

7 Kulyk 1999, pp. 52-54.
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Although radical Ukrainian nationalists criticised the 'anti-Ukrainian' linguistic and cultural policies of
the Kuchma regime,” the Russophones had no less grounds for feeling alienated by those policies.
Their main symbolic goal, to obtain the official status of the Russian language, had not been
achieved.” No other constitutional or legislative provisions were made to meet the 'more than minor-
ity' demands of the group. The Ukrainianisation process in education was never terminated. With the
exception of western oblasts, in some of which not a single Russian-language school remained, most
Russians had so far easily found a school and even university with instruction in their mother
tongue,” although the future of this right was unclear. The gradual shift of the government bodies to
the use of Ukrainian put Russian-speakers at a disadvantage. The continuing attempts of several oblast
and city councils of the East to declare an official status of Russian on their territory were resisted by
the executive, which argued that the majority of the local population were ethnic Ukrainian.*® Unsur-
prisingly, activists of Russian organisations expressed their indignation at the perceived discrimina-
tion, as well as at the continuing disregard of their demands and proposals by the authorities.””’ Disap-
pointed with the state's ethno-political priorities and methods, they became much more radical in their
approach. Most Russian leaders had formerly agreed with the necessity to widen the use of Ukrainian
in society, though stressing the individual's right to preserve his/her linguistic identity. At present, they
deny that former Russification was a deliberate policy of the tsarist and Soviet regimes. Therefore,
they see no grounds for promoting the position of the Ukrainian language in the post-Soviet era.’”®
With regard to the above-mentioned draft language law, Russophone activists criticised not only the
narrowing of the minorities' rights to use their own languages, and of the 'more than minority' scope of
rights that the valid law granted to Russian, but also measures that were intended to ensure the use of
Ukrainian as the official language. The stipulation of penalties appeared to be especially unacceptable
to the draft's opponents. They considered this evidence of the authorities' intentions to pursue forcible
Ukrainianisation.”® In resisting protective measures with regard to Ukrainian, pro-Russophone
organisations referred to provisions of the Constitution and the valid language law, interpreting them
as guaranteeing unlimited use of Russian in all spheres of society.”® The language law, however, was
not considered as satisfying the needs of the Russian(-speaking) population. In November 1998, the
leading Russophone association, Rus', presented an alternative bill to the parliament, providing for the
official status of Russian.”®' Predictably, the document met strong resistance from pro-Ukrainophone
deputies and, therefore, could not appear on the session's agenda.>**

At the same time, steps were taken towards large-scale self-organisation of an active part of the
Russophone population, which would enhance their ability to defend their rights. In May 1999, the
first Congress of Russians of Ukraine convened in Kyiv, where representatives of more than 50 ethno-
cultural organisations elected the Russian Council of Ukraine. This council was put in charge of pro-
moting the "realisation and protection of rights and interests of the Russian and Russian-speaking citi-
zens of Ukraine". The declared main goal of the council was to be the protection of the Russian lan-
guage, primarily in the field of education. The rather radical mood of the congressional delegates was
reflected in a resolution which demanded that the status of Russian be a state language, alongside
Ukrainian, rather than an official one.>®

However, such ethno-cultural associations remained weak and non-influential. In contrast to their
members, who are mainly intelligentsia, most of the rank-and-file Russophones do not feel nearly as

33 In the 1998 parliamentary election, the National Front block was formed, denouncing both cultural and social policies

of the regime and demanding "Ukrainian authorities for Ukraine". However, the block did not manage to get into the
parliament. Andrushchak et al. (Eds.) 1998, pp. 649-651 (quote on p. 649); Ott 1999, pp. 21, 23.

While this is mostly considered a direct consequence of the president's breaking his electoral promise, it is not at all
sure that he would have been able to ensure this status supported by the parliament, had he ever initiated it.
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endangered culturally as they do socially.’®* This is given the preservation of their customary linguistic
environment and, at the same time, their unsatisfactory living standards. No move on the part of the
authorities, not even a perceptible one for the people, as, for example, the decision in October 1996 to
cut off the Russian channel ORT, the most popular TV channel in Ukraine, evoked mass protests in
the population.”® It is not surprising that the language problem appeared to be rather marginal in the
election campaign of 1998-99. The communists maintained their leadership in the parliamentary elec-
tions, while the parties with the main propagandist stress on bilingualism and closer ties with Russia
failed as impressively as those that demanded 'truly Ukrainian authorities'.’*® In the presidential cam-
paign, there was also no confrontation between the linguistic groups. Kuchma's rather persuasive vic-
tory over his communist rival, Petro Symonenko, was widely perceived as having little to do with the
incumbent's attitude towards Ukrainian or Russian but much more with the administrative resources
that he had at his disposal.

4.4 Perceived Infringement on Russophone Rights in late 1999 and 2000

Soon after the presidential election, the language problem once again came to the forefront of public
attention, as both Ukrainophone and Russophone parties newly attempted to change the situation in
their favour. Given that neither of them was strong enough to get the respective drafts of the language
law approved by the parliament, they used other instruments which seemed to enable them to achieve
adequate results. Supporters of the further Ukrainianisation of society appealed to the Constitutional
Court to interpret Article 10 of the Constitution, which declared Ukrainian to be the only state lan-
guage, but, at the same time, guaranteed "free development, use and protection" of Russian and other
minority languages. As mentioned above, the formula had been vague enough to be viewed as fa-
vouring both parties. On 14 December 1999, the court announced its decision, which defined the
Ukrainian language as an "obligatory means of communication on all territory of Ukraine in exercis-
ing their powers by the bodies of state power and local-self-government (language of acts, work, cor-
respondence, documentation, etc.), as well as in other public spheres of the society’s life stipulated by
the law". Alongside the state language, local executive and self-government bodies, as well as power
bodies in Crimea, could use "Russian and other minority languages" within the scope provided for by
Ukrainian legislation. Moreover, the document stipulated that the language of instruction in pre-
schools, schools and institutions of professional and higher education be Ukrainian. Minority lan-
guages could, however, be "used and taught" in the educational process.”®’ Its obvious ambiguities
notwithstanding, the decision was unequivocally perceived as being aimed at strengthening the posi-
tion of the state language, primarily by implicitly ruling out Russian as an acceptable language in the
central power bodies.

After only ten days, however, pro-Russophone deputies of the Verkhovna Rada reduced the other
party's victory to nearly nothing. The deputies succeeded in having the European Charter for Regional
or Minority Languages, which Ukraine had signed in May 1996, ratified in a version that provided, in
effect, for the official status of Russian on nearly a half of Ukraine's territory. A draft ratification law,
which had been submitted by the executive, suggested the adoption of crucial provisions of the charter
on a minimal or medium level. On the other hand, an alternative draft, which was elaborated by oppo-
nents of Ukrainianisation, provided for maximal obligations with regard to languages of those minori-
ties constituting more than 20 per cent of the local population. In contrast with the charter's intention
to support language groups, the draft proposed the ethnic principle of determining the number of lan-
guage speakers, which meant a significant decrease in the case of Russian. Nevertheless, that language
was to be used in Crimea, seven eastern and southern oblasts and the city of Kyiv at all levels of edu-
cation, from pre-schools to universities, in legal proceedings of all types, if one of the parties

364 Only an insignificant part of respondents in all surveys saw infringement upon their linguo-cultural rights as a problem

they held to be important; the issues that were given top priority were low living standards and the high level of
criminality.

The decision was widely perceived as aimed at impairing Russia's political and cultural influence on Ukraine, although
the government argued that it was for financial reasons. Nivat 1996.
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party vote. Ott 1999, pp. 15-25.
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requested, and in the work of regional or local administration, including work with visitors and
answering citizens' applications. Also, a medium level was stipulated for regions where a minority
group constituted 10 to 20 per cent of residents, which included four other oblasts allowed to use
Russian. Furthermore, the draft prohibited reducing the network of educational and cultural
institutions using minority languages in their work. When this draft was unexpectedly supported by a
majority in the Verkhovna Rada on 24 December,’*® the executive was not able to use its primary
leverage to prevent the legislative acts from coming into force, namely the president's veto. This was
because a law on international treaties stipulated that ratification instruments were not subject to the
president's signature. The only way that the pro-Ukrainophone forces could block the act that they
believed would both ruin all efforts to expand the use of Ukrainian, and impose huge expenses to
secure the use of Russian and other minority languages,”® was to resort once again to the
Constitutional Court. The court's decision of 12 July 2000 declared unconstitutional the respective
provision of the law on treaties and, therefore, also the law on ratification, which appeared to have
been adopted by violating the Constitution.”” In anticipation of the decision, the government did its
best to delay sending the ratification document to Strasbourg for as long as possible.””’ This delay was
one ()5f72the complaints from the Russophone activists in their meetings with the HCNM in June
2000.

Meanwhile, the executive planned further steps to promote the use of Ukrainian. These steps were pre-
sented as implementing the Constitutional Court's decision of December 1999. In January 2000, the
newly appointed government headed by Viktor Yushchenko, who clearly supported the
Ukrainianisation course, elaborated a draft decree on "additional measures to broaden the functional
scope of Ukrainian as a state language". The draft, intended to overcome "a trend to 'braking' and lo-
calising the process of enhancing the role of the Ukrainian language",”” was similar, in spirit, to the
above-mentioned decrees of December 1996 and September 1997. In particular, it provided for elabo-
rating a system of state support for newspapers and books, as well as audio and video products in
Ukrainian. It also included a number of measures to popularise the language, most notably Ukrainian
language courses. Additionally, the draft provided for correcting the draft language law and a draft
concept of the state language policy of Ukraine which was to be presented to the Verkhovna Rada for
consideration. Some of the proposed measures, however, were more prohibitive than affirmative. First
of all, the government intended to complete the processes of making the relative numbers of pre-
schools and schools in Ukrainian and Russian, in all regions, correlate with ethnic composition of the
population. Further measures included the elaboration of programmes of "de-Russification in the
sports and tourism spheres"; the "regulation of touring activities" of foreign (i.e., primarily Russian)
pop singers in Ukraine; and "applying tax leverages to printed products coming into the Ukrainian
markets from abroad">’* (again primarily from the RF). Moreover, imminent re-attestation of all state
officials, "taking into account their proficiency in Ukrainian and using it while exercising their official
duties",”” though fully in line with the language law and the Constitutional Court's decision, was also
perceived by opponents of Ukrainianisation as potentially discriminating against Russian-speaking
persons.

Activists of Russophone organisations drew the attention of the Russian power bodies and the Parlia-
mentary Assembly of the Council of Europe to what they believed was a dangerous turn in Kyiv's
policies. Moscow's response coincided in time with, and probably is to be understood in the context of,
a move by the new President Vladimir Putin to make the creation of "a favourable linguistic environ-
ment for our compatriots in the CIS and Baltic states" an "exceptionally important matter" for the Rus-
sian government.”’® On 28 January, the foreign ministry sent a note to its Ukrainian counterpart. The
note criticised the "further toughening of administrative measures taken in Ukraine against preserving
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and developing the Russian language", particularly the relevant decision of the Constitutional Court,
as violating the Ukrainian constitutional provision on the free use of Russian and Kyiv's international
commitments, including the newly ratified charter and the friendship treaty between Ukraine and Rus-
sia.””” In a follow-up statement, which was issued ten days later, the ministry went on to denounce the
draft government decree as intended "to create an unprecedented phenomenon in Europe, that is, exil-
ing the native language of the overwhelming majority of the people, reducing it to a marginal level,
and possibly ousting it completely".”” At the same time, on 10 February, Russian ombudsman Oleg
Mironov denounced the alleged restriction on the use of Russian as "a gross and explicit violation of
the norms of civilised relations among peoples and of the basic rights and freedoms of citizens pro-
claimed by the European Convention, to which Ukraine is a signatory". He urged the Council of
Europe and the OSCE to increase their monitoring of the situation.”” In a reply statement of 12 Febru-
ary, the Ukrainian foreign ministry qualified a campaign launched by the Russian official bodies as
inspired by "political forces hindering constructive development of Ukrainian-Russian relations".
Moreover, the ministry pointed to the "difficult linguistic situation" of the Ukrainian diaspora in Rus-
sia as a violation by Moscow of the friendship treaty's provision that obliged the parties to create
"equal opportunities and conditions for learning the Ukrainian language in the Russian Federation and
the Russian language in Ukraine".”® Kyiv was also ready to appeal to international experts in order to
counteract Moscow's perceived misinformation on the linguistic situation in Ukraine.”®'

While the Ukrainian government, in order to not further antagonise Moscow, refrained for several
months from putting the above decree into force, it did not cancel its plans for the enhancement of the
role of Ukrainian, and thus curbing that of Russian. The decree was approved on 21 June in a some-
what 'softened' version.”® A week later, the government finally presented to the parliament a revised
version of the draft language law of 1997 which clearly demonstrated its striving towards Ukrainiani-
sation. Meanwhile, the announced measures of the State Committee on Information Policy headed by
a well-known nationalist politician, Ivan Drach, appeared to be particularly conspicuous. It announced
that it would make TV and radio companies comply with the provisions of their licences, stipulating a
share of broadcasting in Ukrainian, which most companies flagrantly violated. Similarly, the commit-
tee demanded that Russian newspapers which were registered in Ukraine publish more material on the
country, and use at least some Ukrainian language, in accordance with their registration documents.’®?
While these plans were, from the very beginning, widely perceived as potentially discriminating
against the Russian(-language) media, serious tensions only arose when the authorities started imple-
menting the plans. In April 2000, the oblast authorities in the western Ukrainian nationalist stronghold,
Lviv, shut down a radio station broadcasting mostly in Russian, which it was not licensed to do. Sub-
sequently, the authorities refused to comply with a court decision that had declared the shutdown ille-
gal.”® The most troubling development, however, took place in the same city in late May, when a
popular Ukrainophone composer was beaten to death by two Russophone residents after he had re-
fused to stop singing Ukrainian songs in a café. His death resulted in protest rallies with an anti-Rus-
sian tone as well as extremist groups destroying stands that sold Russian pop music and vandalising
cafés that played it, unprecedented events in the ten years since independence.” Within a month, the
city council had adopted resolutions that limited the use of (mostly Russian) 'low-standard' pop music
in public places and discouraged the trade of Russian-language cultural products, e.g. music, videos
and books. Moreover, radical nationalist parties formed volunteer squads to monitor the application of
the new rules.’® These clumsy attempts at protecting the Ukrainian linguistic environment were viv-
idly depicted by the Russian and Western media. They evoked another batch of harsh criticism from
Moscow, denouncing the "anti-Russian hysteria" in western Ukraine, which was allegedly encouraged
by the central government, because it had failed to react to the events.® It was amidst these
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developments that the HCNM travelled to Lviv and several other Ukrainian cities to take a closer look
at the linguistic situation and Russophone rights.

4.5 The High Commissioner's Involvement in 1999-2000

Van der Stoel's visit was not, however, prompted by the events in Lviv, as was stressed by Ukrainian
officials after their meetings with him.”® Indeed, a visit devoted to the investigation of the Russo-
phone problem had been planned a long time before. As noted above, the HCNM did not address this
problem after 1994 in his recommendations to the Ukrainian government. He did, however, continue
observing the situation in both Crimea, where (pro-)Russian activists bemoaned 'forcible Ukrainiani-
sation' under the conditions of continuing domination of the Russian language in all fields, and in
western Ukraine, where Ukrainianisation indeed left local Russophones with few state-supported ways
to get their ethno-cultural demands met. The HCNM regularly discussed the problem with his
Ukrainian interlocutors. While in Simferopol, he usually held meetings with representatives of the
Russian community, contrary to Kyiv, where leaders of Russian organisations complained that he dis-
regarded their problems.”® According to one of his collaborators, the High Commissioner also consid-
ered visiting the western oblasts long before the visit actually took place.”® His attention to the
linguistic rights of the Russophone population after 1997 was no doubt further augmented by com-
plaints from Russian organisations in Crimea and their defenders in Moscow. The former sought to
avoid political marginalisation by criticising both the central government and the peninsular authori-
ties, which allegedly assisted Kyiv in discriminating against the Russians. At the same time, Moscow
tried to use the alleged discrimination as a new means to both discredit and influence Ukrainian poli-
cies after the problem of the Crimean autonomy had largely been settled. At any rate, in his communi-
cation with Russia's officials and politicians, which mostly focused on "the views and policies of the
Russian Federation regarding countries which have Russian minorities",”' the problem of the Russo-
phone population in Ukraine was of primary importance. As van der Stoel himself admitted, his move
to closely investigate the situation of Russian-language education in Ukraine, a field that Moscow was
especially indignant about, was made upon a request from the Russian government.””

Before intensively dealing with the problem of the Russians' educational rights, the High Commis-
sioner shifted from the narrow focus on the Crimean and Crimean Tatar problems towards a broader
geographical and topical framework. He initiated and chaired a seminar on education and languages of
Ukraine's minorities within the context of The Hague and Oslo recommendations. The seminar took
place in Odessa on 13-14 September 1999. It was organised by the Foundation on Inter-Ethnic Rela-
tions, in collaboration with Ukrainian authorities, and was attended by more than 50 persons, includ-
ing central and local officials dealing with minority problems, Ukrainian experts and representatives
from a dozen minorities. Its further semblance with the Yalta round table of October 1995 consisted in
relatively wide coverage by the press. In the words of the then acting OSCE Project Co-ordinator in
Ukraine, Charles Magee, relevant Ukrainian authorities first attempted to limit access to representa-
tives of loyal minority organisations only. The HCNM, however, insisted that more radical ones also
had to be represented. Among those invited upon his insistence was the head of the Russian Commu-
nity of Crimea, Volodymyr (Vladimir) Terekhov, who presented a very critical assessment of
Ukraine's nationalities policy at the seminar.””® However, according to a governmental participant,
Terekhov's arguments about progressing Ukrainianisation on the peninsula did not impress the High
Commissioner, who was by then far from unaware about the real situation. This was all the more so
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the case because representatives of the Crimean Tatars and Ukrainians immediately rebuffed the ar-
guments.””* After his meeting with President Kuchma on 15 September in Kyiv, the HCNM told the
press that he saw no serious problems with the use of Russian in Crimea. He argued that statements
made by some Russian politicians and the media about discrimination against the peninsula's Russo-
phone population were "groundless".””” Ukrainian officials welcomed this argument, which was in
some press reports presented as partly pertaining to the whole of Ukraine®*, as an appraisal of Kyiv's
nationalities policy in general. In contrast, activists of Russian organisations and diplomats of the RF
in Ukraine perceived it as a manifestation of the High Commissioner's support for nationalising meas-
ures of the Ukrainian authorities.””’

Kuchma argued that the Ukrainian leadership had conducted a balanced policy with regard to minori-
ties during the last years, probably referring to the term of his presidency, and that they intended to
continue promoting the broader use of the state language in an "evolutionary way". At the same time,
he drew van der Stoel's attention to the disadvantageous situation of the Ukrainians in the RF. Upon
his request, the HCNM agreed to organise a conference on the problems of Russians in Ukraine and
Ukrainians in Russia. He announced that the conference was to take place in December 1999, in Mos-
cow.’”® As mentioned above, the conference did not take place due to lack of interest on the Russian
side. However, the High Commissioner used a broader 'symmetrical' context, including the two states
and the two respective minorities, under different conditions. This actually enabled him to achieve
more than would have otherwise been possible. Both Moscow and Kyiv were interested in his investi-
gating mediation, following the above-described clash between them in early 2000. Indeed, both gov-
ernments promised to facilitate the investigation in their respective countries. Given this interest, the
HCNM did not face resistance from any of them, nor did they disclaim his involvement as biased,
which would probably have been the case if he had limited his mission to Ukraine only.” Also, at a
conference, it would have been inevitable that both parties would have made inter-state comparison
and self-justifying accusations. Instead, the HCNM could deal with the respective problems in each
country measured according to international standards, rather than to criteria that were set across the
border.

The first part of the fieldwork was done from 19-26 June 2000, when the High Commissioner, accom-
panied by two international experts, visited Lviv, Kharkiv, Odessa, Simferopol and Kyiv. The aim was
to get an impression of the situation in various regions of Ukraine. In each city, they held meetings
with representatives of the regional authorities, Russian organisations and consulates of the RF. They
also visited schools where the language of instruction was Russian. In Kyiv, the HCNM also met with
the deputy prime minister, who was in charge of humanitarian matters, as well as with the ministers of
foreign affairs, education and justice. In his interviews to the press, van der Stoel invariably stressed
his intention to investigate the situation of Ukrainians in Russia as well and to refrain from any com-
ments on the situation in the two countries until the collection and the analysis of the information was
completed. Only then would he present his recommendations to both governments. As usual, his in-
terlocutors were not as silent as he was. Both the central and regional authorities insisted on the lack of
discrimination against the Russians. They expressed their confidence in solving whatever problem re-
mained in inter-ethnic relations, in particular regarding the Tatars in Crimea. The head of the regional
administration in Lviv, Stepan Senchuk, went as far as usurping the right to present the High Commis-
sioner's position to the public. He reportedly argued that the guest had "no complaints with regard to
recent resolutions on protection of the Ukrainian language adopted by the oblast authorities".*”
According to accounts of his later meetings, van der Stoel was embarrassed when he was informed of
this statement. This may be the reason why he did not keep, at least on one occasion, his promise to
refrain from comments. While in Odessa, he reportedly stated that the recent events in Lviv had
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"disturbed" him. In particular, he referred to "manifestations of extremism", which he had seen on a
videotape. Moreover, the HCNM argued that it would be good if the local authorities took more reso-
lute measures or more clearly expressed their position with regard to such manifestations. Van der
Stoel also denied any need for volunteer squads to check the implementation of regional resolutions
1im6igng the playing of Russian songs in public. He hoped to discuss this issue in his talks in the capi-
tal.

Leaders of the Russian organisations presented their oral and written complaints on alleged central and
local discriminatory measures against Russophones. Most of them pertained to education. The admin-
istrative regulations were viewed as promoting instruction in Ukrainian by denying equal opportunities
to instruct in Russian. It was also argued that school authorities created obstacles to those parents who
wished to make use of the declared obligation of any school to establish a class in Russian, provided
that there were a sufficient number (8 to 10) of applications. The activists believed that the authorities
had violated the legislation and prevented Russophone citizens from exercising their linguistic rights.
Other complaints included discrimination against Russian(-language) media, tough provisions of the
presidential draft language law and delays in submitting an instrument of ratification of the Charter for
Regional or Minority Languages to the Council of Europe. More disturbing must have been the im-
pression received at a meeting with the Russian activists in Lviv, who tried to persuade the High
Commissioner that Galicia was "on the threshold of a civil war" between Ukrainians and Russians,
provoked by the local authorities, rather than radical nationalists only.®”* In less than two weeks, on 7-
8 July, van der Stoel returned to Kyiv to discuss the developments in Lviv with the Ukrainian authori-
ties, as well as gather more information on Russian-language schools.*”

In mid-September, the High Commissioner, together with the same experts, went to Russia "to study
the educational opportunities for the 4.3 million citizens of the Russian Federation, who, according to
the census of 1989, are of Ukrainian descent". A month earlier, his advisor and the experts had visited
three cities with large Ukrainian communities, where they had conversations with activists of those
communities and the regional authorities. While in Moscow, the HCNM and his collaborators met
with governmental officials and representatives of Ukrainian organisations from three other regions. It
was announced after the visit that the team "anticipates presenting a report on this issue by the end of

the year".®*

4.6 The HCNM's Recommendations of 12 January 2001

[T]he current [Ukrainian] legislation which is of relevance for the educational rights of persons belonging
to national minorities is in conformity with international standards. I therefore recommend that it will re-
main unaltered or at any rate not be weakened to the disadvantage of the various national minorities. (...)
While it is perfectly legitimate for the government of Ukraine to strive for an expansion of the knowledge
of the state language, the realisation of this aim ought not to be sought through restrictive measures re-
garding minority languages in Ukraine.**

The findings and recommendations of the High Commissioner and his collaborators were not pre-
sented in the form of a public report, as had been the case with, for example, his document on the
situation of Roma and Sinti, which was issued in April 2000. Van der Stoel did not even send a com-
mon letter to both governments discussing the problems investigated in the two countries. He did not
change his preference to confidential letters addressed to the respective foreign ministers. This seemed
to be the best alternative in the analysed case of his dealing with the 'asymmetrical' problems of the
two minorities within the 'symmetrical' framework of involvement. In his letter to Ukrainian Minister
Anatoly Zlenko, who had re-assumed the post in September 2000, the HCNM informed him that he
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was simultaneously sending a letter to Russian Minister Igor Ivanov. He argued that each of the two
would be given an opportunity to become familiar with the letters to and from the other one, as soon as
both replies were received in The Hague. The Permanent Council would then be informed as well. The
recommendations presented in the letter to Zlenko mostly focused on educational issues. Van der Stoel
also mentioned a forthcoming exchange of views in The Hague between experts designated by the
Ukraé%)rélian government, and those of the HCNM office regarding the governmental draft of a language
law.

Unusual for the High Commissioner's letters to the Ukrainian government, the letter of 12 January
2001 contained a rather detailed analysis of the available opportunities to meet educational and other
linguistic and cultural demands of the Russian population, as well as of Ukraine's legislation regarding
minority rights. This balanced and comprehensive analysis was obviously intended to assure Kyiv that
the situation in Russian-language education was not being examined out of its broader context. This
provides for an opportunity to look at van der Stoel's, as well as the experts', perceptions and priorities.
First, the HCNM clearly did not support attempts of the Russian government and many Russophone
activists in Ukraine to disconnect Kyiv's Ukrainianisation moves from the Soviet Russification that
had preceded it. While noting that the number of Russian-language schools had been considerably re-
duced since 1991, the analysis enabled seeing "these figures in their proper perspective" by referring
to "a continuous decline in the percentage of children in Ukrainian[-language] schools in the 30 years
before independence". It also showed that the percentage was much lower in 1989 than the share of
not only the respective ethnic group in the population, but also that of the persons who considered
Ukrainian their native language (cf. table 4.1). By assuming that "[i]t is against this background that
(...) the Ukrainian authorities decided in 1992 to try to bring the number of Ukrainian[-language]
schools in conformity with the ethnic composition of the population in towns and regions", the
HCNM, in effect, presented the post-independence Ukrainianisation measures as both legitimate and
natural:

The increase of the percentage of pupils going to Ukrainian[-language] schools in the years since inde-
pendence is therefore probably mainly due to the fact that more ethnic Ukrainian children attended
Ukrainian language schools. But it is likely that other factors have played a role as well; for instance, the
conviction of many parents that in an independent Ukraine it might be advantageous for the future careers
of their children to go to Ukrainian language schools.*”’

At the same time, he did not qualify those measures as all-embracing. He noted that the percentage of
schools where the language of instruction was Russian did not nearly drop to the share of Russians in
the population. The decrease also remained especially slow in the regions where this share was high,
primarily in Crimea and the Donbas. Moreover, van der Stoel argued that "it would be wrong to con-
clude that the decline in the number of Russian language schools is an indication for a general weak-
ening of the position of the Russian language in Ukraine".®”® While the perceived evidence for this
argument included not only the dominance of Russian in the (non-state) media, but also an increasing
share of Ukrainians who opted for Russian as their language of convenience, the High Commissioner
did not consider such an increase as a ground for the increasing use of Russian in public life. There is,
therefore, good reason to believe that the HCNM did not deem the language of convenience to be the
primary indicator of an individual's ethno-cultural identity, as the Russian government did in its
above-quoted criticism of Kyiv's "exiling the native language of the overwhelming majority of the
[Ukrainian] people".®” Accordingly, the High Commissioner preferred to focus his attention on the
rights of (persons belonging to) ethnic, rather than linguistic groups. Although it may appear to be the
only alternative for a commissioner on national minorities, one should take into account that OSCE
documents provide for a broad interpretation of national minorities, which includes, inter alia,
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linguistic elements. On one occasion, van der Stoel himself expressed his understanding of a minority
as "a group with linguistic, ethnic or cultural characteristics which distinguish it from the majority".°"
Therefore, he could, in principle, have chosen otherwise. However, this would have surely diminished

the chances that the Ukrainian government would support his approach.

An analysis of the Ukrainian legislation on minority rights, which was no less favourable for Kyiv
(even though at the same time, obliging), confirms this conclusion. The HCNM considered the Con-
stitution to be "the main guarantee of the linguistic and educational rights of persons belonging to na-
tional minorities". In particular, he praised highly the constitutional provisions in which 'the free de-
velopment, use and protection' of Russian and other minority languages were 'guaranteed’, as well as
the rights of citizens belonging to national minorities to be taught in or study their native language, in
state and communal educational institutions, or through national cultural associations. Van der Stoel
qualified the word 'guaranteed' in both provisions as particularly relevant:

The legislator can use no stronger expression. It means that the legislator has chosen a mandatory, and not
a permissive system of granting rights. In an organic law, the legislator can formulate detailed provisions
about the content of such a right, but, once the Constitution has guaranteed a right the actual exercise of
that right cannot be linked to a system of licenses.®"!

This argument is obviously no less a reminder to commitments, than it is an appraisal of achievements.
This is all the more so the case, because another guarantee was to be the Framework Convention for
the Protection of National Minorities, which, as stressed in the letter, Ukraine had ratified, thus mak-
ing it part of the national legislation. The HCNM appealed to the Ukrainian authorities to adhere to the
legislative norms and administrative regulations in their implementation. These included not only the
above-mentioned constitutional provisions, as well as a similar one in the law on national minorities,
but also an article of the language law that declared the right of parents to freely choose the language
of instruction for their children. He also mentioned a prescription of the ministry of education for the
school authorities to establish a separate class with instruction in Russian in a Ukrainian-language
school, if there were 8 to 10 applications (the same pertained to Ukrainian classes in the Russian-lan-
guage schools). On the other hand, van der Stoel almost explicitly agreed with limiting the guaranteed
right to Russian-language education to ethnic Russians only. All the above provisions were referred to
as protecting the rights of "persons belonging to national minorities”", and even the regulation for the
establishment of classes with Russian as the language of instruction was believed to require a wish of
"a group of 8 to 10 ethnic Russian citizens of Ukraine".*'* Accordingly, the High Commissioner saw
no violation of educational rights in the Ukrainian legislation and policies, including the reduction of
the number of Russian-language schools in order to make the number conform to the share of ethnic
Russians. The only problem was the due implementation:

The conclusion to be drawn about the legal provisions which provide the basis for the educational policy
of Ukraine regarding the various national minorities, including the large group of citizens of Russian eth-
nicity, can only be that if they all applied fully in letter and spirit, such a policy meets all relevant inter-
national standards in this field. However, it has also to be taken into account that at the local level there
has frequently been a tendency to interpret the relevant legislation in a way which was considered to be
better adapted to the local situation. The inevitable consequence was of course that the law has not been
interpreted in a uniform way. To be added to this is the fact that in the course of the years implementing
decrees and directives have been issued which were not always consistent with previous ones. This is es-
pecially reason for the fear that the emphasis on bringing the percentage of pupils more in conformity
with th&ethnic composition of an area has worked to the detriment of the principle of free parental
choice.

The conclusion reflected the Russophone activists' most frequent and justified complaints about ad-
ministrative abuse. However, it clearly fell short of supporting their interpretation of Kyiv's legislative
commitments as prohibiting any Ukrainianisation measures whatsoever, in particular, any limitations
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on the Russian-speaking Ukrainians' right to be taught in Russian.’'* This becomes especially clear
when one takes into account the document that was omitted in the HCNM's analysis, namely the Con-
stitutional Court's decision of December 1999. It is inconceivable that it could have been overseen or
qualified as irrelevant to the problem. Therefore, one can only assume that the High Commissioner
consciously avoided mentioning the document, which he preferred neither to praise nor denounce.
Perhaps he considered it too important for Kyiv's policies and, therefore, could not hope for it to be
revoked (after all, there was no mechanism for cancelling the Constitutional Court's decisions) nor did
he want to provoke unnecessary discontent from the Ukrainian government. Moreover, although the
decision sent a political message that was potentially restrictive with regard to the rights of Russians, it
did not actually infringe upon them, at least as far as education was concerned, beyond a degree which
van der Stoel believed to be justified. The document was thus implicitly included in the bulk of legis-
lation, which was, if fully applied, in conformity with international norms. This point obviously con-
tradicted perceptions that had been expressed by the Russophone organisations and the Russian gov-
ernment, as well as their expectations of the HCNM's involvement.

Accordingly, the recommendations which resulted from the analysis were aimed at ensuring that leg-
islative provisions on the educational rights of Russians, as well as other minorities, be fully retained
and duly implemented. In addition to the above-quoted general appeals to avoid changes "to the disad-
vantage of the various national minorities", or implementation "through restrictive measures regarding
minority languages”, the letter contained specific suggestions on both aspects. First, the High Com-
missioner called for the retention of the provision regarding the free choice of language of instruction,
which had been omitted from the governmental draft on the new language law. The HCNM considered
the principle of parental choice to be "a cornerstone for any policy aimed at providing equal educa-
tional rights for all ethnic groups in Ukraine". Second, he deemed it "desirable to ensure more clarity
regarding the right of parents to request the setting up of a Ukrainian language class in a Russian lan-
guage school or of a Russian language class in a Ukrainian language school". School boards should be
"obliged to inform parents annually that such possibilities exist", and notify them "if one or more par-
ents have taken the initiative to apply for a separate class". Moreover, to secure parental rights in gen-
eral, the High Commissioner also recommended that "a more transparent complaint system be set up
at the local level, with the possibility of appeal at the central level".®"” If implemented, these proposals
would have doubtlessly reduced the authorities' abuse in a perceptible field and, therefore, the discon-
tent of the Russian population.

Two further recommendations, while also reacting to complaints from the Russophone activists, went
beyond ensuring educational rights of the Russian minority. In one of them, the HCNM expressed "the
hope that the process of ratification of the Council of Europe's Charter for Regional or Minority Lan-
guages will be completed as soon as possible". Only an insignificant number of Russians, even those
willing to assert their linguistic rights, were aware of its very existence, not to mention the story of the
failed ratification. Therefore, mentioning this point can probably be explained with van der Stoel's
own dissatisfaction with Kyiv's efforts to prevent the ratification law of December 1999 from entering
into force. In this case, he did not stipulate which level of commitment he would prefer to get fixed in
the new law.®'® However, another recommendation clearly pertained to 'more than minority' rights of
the Russian language. The High Commissioner argued that "[i]Jn Ukraine, it is generally recognised
that, even though Ukrainian is the state language, the Russian language remains quite important for the
country as well". A high percentage of pupils in the Ukrainian-language schools who learned Russian
as a subject (26.6 per cent) was seen as both evidence and a natural consequence of its importance.
Accordingly, the fact that Russian was no longer a compulsory subject in schools where instruction
was in Ukrainian could not be qualified as satisfactory. Moreover, an imminent correction of study-
plans which was intended "to determine the optimal proportion" of the parts to be taught in official and
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minority languages (in accordance with the above-mentioned governmental decree, which was brought
into force in June 2000), was perceived by Russophone activists as aimed at further reducing the scope
for learning (in) Russian. This aspect of the problem therefore also acquired a clear political dimen-
sion. As a result, the HCNM appealed to the government, when deciding on new study-plans, to "en-
sure that there will be adequate opportunities for learning the Russian language in Ukrainian language

schools".®"’

This suggestion was quite reasonable with regard to facilitating the Russophones' acceptance of the
educational practices that were aimed at enhancing the role of Ukrainian, because switching to in-
struction in Ukrainian would not mean that many pupils would lose the opportunity to learn Russian as
a subject. Moreover, it was consistent with the general motto of the HCNM's involvement regarding
the language policy, namely avoiding any restrictive measures with regard to minority languages. This
motto had been applied in his recommendations not only with regard to Russian, but also to Crimean
Tatar. However, given that van der Stoel explained the proposal by emphasising the current prominent
role of Russian in Ukrainian society, it could well be perceived as intended to protect this inherited
prominence (rather than to ensure the possibility of preserving ethno-cultural identity for pupils whose
parents would have "the conviction (...) that in an independent Ukraine it might be advantageous for
the future careers of their children to go to Ukrainian language schools").”'® Therefore, the proposal
might seem to question his declared intention to view post-Soviet Ukrainianisation policies from the
perspective of Soviet Russification. Such a disapproving perception was all the more probable because
of a feature that the recommendation on learning Russian in Ukrainian-language schools shared with
the one on establishing Russian-language classes in such schools. This feature was the lack of differ-
entiation with regard to regions and the respective strengths of Russians/Russophones vis-a-vis
Ukrainians/Ukrainophones in them. The proposed measures were completely justified as a means for
protecting the Russian minority in the western, as well as some central, oblasts, where it had few pos-
sibilities for preserving its identity; in particular, when there were very few or no schools with Russian
as the language of instruction, and not many schools that retained it as a subject. However, these
measures would have seriously undermined efforts enhancing the role of Ukrainian in the Donbas or
Crimea, where Russian still overwhelmingly dominated. For the latter regions, the expedience of
learning Russian in all schools, regardless of their language of instruction, should be motivated pre-
cisely by it being the language of a majority, but establishing Russian-language classes in scarce
Ukrainian-language schools would no doubt be counterproductive.

The foreign minister's reply of 6 April 2001 gave little reason to believe that the Ukrainian govern-
ment was going to make an effort to implement the High Commissioner's recommendations. Zlenko
did not fail to stress the importance for Kyiv of van der Stoel’s "high assessment" of current Ukrainian
legislation, as well as his taking into account the "historical dimension" of the language problem in the
country. He was no doubt well aware of how this assessment would help his government counteract
criticism of its policies, in particular in international forums. Nevertheless, he only mentioned the im-
portance of a different kind, namely as a stimulus for "further democratic developments of state policy
and practical measures in the field". Accordingly, the minister assured the HCNM that his conclusion
and recommendations "will be taken into account and used in [the] day-to-day-practical activities" of
the relevant Ukrainian authorities. This seemed to be confirmed by the fact that, in addition to the
usual reference to the recommendations "being carefully studied by state institutions of Ukraine",*'* an
appendix was attached to the letter which contained detailed information on the state of their imple-
mentation. However, the information included there mostly presented the recommendations as having
already been implemented in relevant legislative and normative acts, while ignoring the High Com-
missioner's emphasis on the inadmissibility of reducing the scope of rights provided by those acts and
on adhering to their letter in administrative practice. Thus, the appendix did not mention any measures
to ensure the practical implementation of the provisions on establishing Russian-language classes or
the parents' right to appeal to the central authorities in the case of unlawful actions by local admini-
strations. Similarly, the government failed to declare its readiness to include a provision on the paren-
tal choice of language of instruction in the draft language law. The only definite intention was to
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submit to the parliament "all necessary documents" for ratification of the European Charter for
Regional or Minority Languages.®*

None of the HCNM’s recommendations had been implemented by the time this study was completed.
While the drafts of the new language law were deliberated upon by the Verkhovna Rada in November
2001, the parliamentary leadership did not put them to vote, probably in order to prevent the adoption
of a draft giving Russian an official status, which many deputies might have chosen to support in hope
of electoral dividends. Therefore, no decision had been made by the last parliament by the time it fin-
ished its work in March 2002. Similarly, the Rada failed to ratify the European charter, which some
influential forces still hope to use as a means of strengthening the position of Russian. Both these con-
troversial issues will hardly be given priority by the new composition of the parliament, whose mem-
bers are expected to focus on fundamental political and economic problems. While the ratification
may be facilitated by pressure from the Council of Europe, it is quite possible that the draft language
laws will have to wait for several more years. Paradoxically, this would mean the retention of the cur-
rent scope of minority rights, in particular the right to choose the language of instruction, and thus im-
plementation, even if in a surrogate form, of the High Commissioner's respective recommendation. On
the other hand, one can forecast that the Ukrainian government will not dare to revise the fundamental
legislative provisions on minority rights, at least in view of the probable negative reaction of interna-
tional organisations, nor will it deem this necessary for achieving the nationalisation goals. Although
the prominence of these goals in Kyiv's political agenda also cannot be taken for granted (in particular,
their importance diminished significantly after the dismissal of the Yushchenko government in May
2001), the very orientation towards widening the use of Ukrainian at the cost of Russian will probably
remain a permanent feature of the (central) state policy. That would mean that, while refraining from
overtly restrictive measures regarding Russian, the government will probably be tempted to resort to
discouraging measures in order to make its efforts to enhance the role of Ukrainian effective. As far as
the HCNM’s recommendation on establishing Russian-language classes in Ukrainian-language
schools is concerned, it may appear to be treated as irrelevant in the East and South where schools
with Russian as the language of instruction are by no means lacking, and largely ignored by local au-
thorities in the West (be it because of their own inclinations towards nationalisation or because of
pressure from the influential nationalist parties). At the same time, a transparent complaint system will
only be possible if administrative abuse is generally curbed, that is, if genuine rule of law is estab-
lished in Ukraine. Unless/until this takes place, infringement on the Russians' 'guaranteed' rights can
only be reduced by appeals of Russophone organisations to European institutions and/or Moscow.

4.7 Conclusion

The two attempts of the HCNM to contribute to solving the problem of the Russian language in
Ukraine and diffusing the respective potential for an (ethno-)political conflict, while differing in their
motives and contexts, had much in common. On both occasions, the High Commissioner chose to in-
tervene when the potential for disagreement was far from developing into overt confrontation, and he
aimed at preventing a negative effect on inter-ethnic relations, which the conflicting interests of the
political actors might have caused. Accordingly, he suggested that a policy to enhance the role of
Ukrainian should not involve restrictive measures with regard to Russian. In 1994, van der Stoel be-
lieved that this could only be achieved by amending the legislative basis and by revising some of the
government's strategic goals in the language policy. In 2000, he came to the conclusion that the legis-
lation should possibly be retained, and the goals further pursued if they were stripped of administrative
abuse. The first attempt had virtually no consequences on Kyiv's policies, nor on preventing a conflict
that these policies could have caused. At that time, the problem of Ukrainian Russophones was neither
prominent for Kyiv nor Moscow who might have tried to use the High Commissioner's involvement
for their respective purposes. On the other hand, the relevant actors in Ukraine had little knowledge of
the very existence of the HCNM as an institution, not to mention the substance of van der Stoel’s rec-
ommendations; moreover, they did not need outside mediation. The second attempt helped prevent the
further escalation of tensions between the Ukrainian government and its critics. The HCNM largely

620 Information on implementation 2001.
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approved the actions of the former, thus questioning the legitimacy of the accusations that have been
raised by the latter. At the same time, he warned against taking tougher actions, which could lead to
more vehement accusations. In both cases, however, the result has actually been the same. Kyiv was
able to go on with its policies, which were disliked by (a part of) the Russophone population, while
possibly making some corrections aimed at avoiding electoral protest or sanctions from Moscow.
Moreover, the HCNM, in effect, rewarded such persistence, in particular regarding the rejection of his
former recommendations. He gave those policies in his latest letter more credit than he had six years
before, and based his new proposals on their results, which he perceived as a fait accompli.

As far as a policy results in the originally protesting group adapting to the changing social reality, and
thus diffusing an existing conflict potential, the policy can be considered effective. Hence, its appraisal
and (warning) support is reasonable. In this sense, a shift in van der Stoel's approach seems to be quite
justified. Moreover, his dealing with the issue in face of its recent reactivation appears to be adequate
judging by the delicate context of his involvement. On the other hand, the very fact that the reactiva-
tion occurred may be seen as evidence of the persistence of the underlying problem, namely the con-
troversy between the demands and interests of the two main ethnic/linguistic groups in Ukrainian soci-
ety. The state policy did not manage to remove this controversy by facilitating a compromise. Instead,
as argued above, it gave both groups grounds for discontent. From this perspective, the High Commis-
sioner's intervention can be qualified as having failed to promote a dialogue between representatives of
the groups and the authorities, in which contours of such a compromise could have been drawn. Ob-
stacles to the HCNM's moving in this direction are obvious. The willingness of the authorities was far
from certain, while other ethno-political actors might not seem to be influential among the masses, nor
ready for constructive discussions. This may have been the reason why the potential that was present
in the Odessa seminar was not developed. As a result, the HCNM's involvement in language matters
failed to contribute to the formation of democratic mechanisms in Ukrainian politics, even to the de-
gree that his dealing with the Crimean and Crimean Tatar problems did.
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Chapter 5. Conclusions: Effectiveness of the HCNM Involvement

The above analysis of the political and legal context of the formulation, perception and (non-) imple-
mentation of the High Commissioner's recommendations regarding three major (ethno-)political
problems of Ukraine enables an assessment of the effectiveness of his involvement in the country.
While attempting such an assessment, one should take into account various factors, including the accu-
racy in choosing the problems to be (primarily) dealt with and the time for him to step in, the adequacy
of the measures taken by the HCNM and the solutions suggested in his recommendations, as well as,
of course, the involvement’s results in the sense of its contribution to solving the problems and pro-
moting the fundamental values of the OSCE. One has also to keep in mind the resources at the High
Commissioner's disposal, in order to judge whether he could have behaved in another way and
whether it could have been more successful. The latter problem, however, requires deep insight not
only into possible limitations on his activity resulting from an unfavourable internal political context,
but also into the anchoring of that activity into the OSCE institutional framework, in order to identify
both contributions of other actors and further limitations they might have imposed on the HCNM's ef-
forts. The question of this kind of anchoring is beyond the scope of this study and thus will be touched
upon here only marginally.

In evaluating the High Commissioner as an instrument of conflict prevention, we should keep in mind
the substance of this notion, as both conceived by the OSCE participating states, which created the
mandate of this new institution, and comprehended by the person whose activity has been analysed in
this study. In particular, van der Stoel indicated his view that "[t]he CSCE's comprehensive concept of
security relates peace, security and prosperity directly to the observance of human rights, fundamental
freedoms and democratic principles".®”' He distinguishes between short-term and long-term conflict
prevention, where the former "aims at the prevention or immediate correction of flagrant violations of
human dimension commitments which may cause an escalation". The latter "is really about building a
viable democracy and its institutions, about creating confidence between the government and the
population and groups within the population, about structuring the protection and promotion of human
rights, and about fostering tolerance, understanding and mutual acceptance in society".*** Although the
mandate puts the High Commissioner, according to van der Stoel's own perception, "first and foremost
in the category of short-term conflict prevention", he was quite aware that he could not "pass by the
important longer-term aspects of the situations" he dealt with, because "[a] longer-term perspective is
necessary if sustainable solutions are to be achieved".*” Therefore, the analysis below will pay atten-
tion to both short-term and long-term aspects of the HCNM's conflict prevention efforts and seek to
assess their consequences for these aspects' respective primary aims, de-escalation and democracy
building.

While hopefully contributing to better understanding the High Commissioner as an instrument of con-
flict prevention, the attempted assessment does not claim to explain theoretically the instrument's
(in)effectiveness in the Ukrainian case, but rather to provide empirical material for such an explana-
tion,%**

5.1 Expedience and Timing

As argued above, in two of the three problems addressed by the HCNM in his recommendations, the
expedience of his intervention appears indisputable. The controversy between Kyiv and Simferopol
over the scope of powers of the Crimean authorities could have pushed the latter the way of other sov-
ereignising autonomies in the post-Soviet space, i.e., to violent means of asserting their interests.
Given the probable (even if unofficial and inconsistent) involvement of the Russian Federation, a
bloody, protracted and destabilising conflict which would have resisted any normalisation efforts

621 yan der Stoel 1993b, p. 50.

622 Tbid., p. 51.

623 bid., p. 50-52.

624 For a detailed discussion on how such an explanation could look, see: Zellner 1999.
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could have resulted. As for the conflict between the autonomy's authorities and the Crimean Tatar mi-
nority, it repeatedly transcended a threshold of violence and bloodshed; moreover, both the obvious
violation of basic rights of that minority's members and a high level of their mobilisation made further
escalation of the conflict quite likely. Another factor legitimising the HCNM's intervention with these
two conflicts was that their coinciding territorial localisation made an escalation of one of them a
catalyst for an escalation of the other.®”

In contrast, linguistic rights of the Russian/Russophone population were hardly violated, at least not in
the Donbas, which the High Commissioner referred to while discussing this problem in his initial letter
to the Ukrainian foreign minister. The primary question in dispute between the central and regional
authorities was (like in the Crimean case) the powers of the latter, a fact that van der Stoel was quick
to realise and take into account. Nevertheless, he deemed it also relevant to deal with the language
problem and the conflict potential it bore. Although the regional elites could mobilise mass protest
against Kyiv's allegedly discriminating language policy and launch a non-compliance strategy ac-
cording to the Crimean pattern (which the local polls of March 1994 in the Donbas might be seen as
the beginning), by the time of the HCNM's intervention, the tensions did not develop into an un-
equivocal conflict. The intervention thus can be qualified as an attempt at 'conflict prevention at the
earliest possible stage', in full accordance with the letter of the mandate and with the spirit of van der
Stoel's (and Kyiv's) striving to exclude eventual involvement of Moscow. This is all the more so the
case, as the conflict between Kyiv and the Donbas (the latter probably being supported by some other
eastern and southern oblasts), in addition to the escalating controversy over the status of Crimea, and
against the background of unresolved problems in Ukrainian-Russian relations would, at least in the
eyes of the West, have increased the danger of the break-up of Ukraine and ensuing destabilisation
throughout the region.®*® Because actualisation of the conflict potential could only result from instigat-
ing activities of the regional elites or the Russian authorities, it is no wonder that this potential signifi-
cantly diminished after the former had lost interest in using it, and its increase did not seem probable
until the efforts of the latter were intensified. Accordingly, there was a long break in the High Com-
missioner's involvement in the problem, but his second attempt, in 1999-2000, was made with no im-
minent (domestic) escalation in sight, either. This time, the expedience of the involvement stemmed,
first of all, from an explicit request of the Russian government.

With regard to the Crimean and Crimean Tatar problems, van der Stoel had to deal with more visible,
developed conflicts which had emerged prior to his assuming the post. Nonetheless, he was not
prompt to get involved during relatively quiet stages that both conflicts went through in 1993, and he
did not even make an active intervention until they reached their respective peaks in the spring and
summer of 1995, quite a long time after his initial visit in early 1994. It is quite clear that during his
first year in office, when he had to build an effective team, elaborate working principles and become
familiar with all minority conflicts in the OSCE area, he could only deal actively with the most press-
ing of issues. However, the same reason is hardly sufficient to explain the fact that later the High
Commissioner did not address (or at least not more so than by suggesting involvement of OSCE ex-
perts and a long-term mission) the problems whose destabilising potential he was no doubt already
aware of. As a matter of fact, one of the escalation periods in the Kyiv-Simferopol conflict, in the
spring of 1994, coincided with the HCNM's first visits to Ukraine and a first batch of his recommen-
dations. At that time, however, he was able and/or willing to formulate only general principles of a
solution to be suggested later, namely territorial integrity and broad autonomy. Each principle sup-
ported the top priority of one of the parties, but was defined loosely enough to be acceptable for the
other party as well. Although he no doubt needed some time to familiarise himself with the parties
(through personal communication and information provided by the expert team and the Mission) and
establish himself as an independent and impartial mediator between them, his delay in taking more ac-
tive intervention and making more specific recommendations also had much to do with his waiting for
both parties to become 'ripe’ for this kind of mediation.”” The Ukrainian government was probably

625 Although there was no foreign state ready to actively support the Tatars, a violent conflict provoked by their demands

might not only have drawn Moscow in (as the peninsular Russians would inevitably get involved), but may also have
destabilised the geopolitical situation in a very vulnerable region.

626 Kemp 2001, p. 218.

627 For the concept of 'ripeness', see: Mitchell 1995; Lund 1996, p. 133; Johansen 1999, p. 42.
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ready to accept his mediation, as early as spring 1994 in order to stop escalation of the conflict and
prevent Russia from intervening on the separatists' side (indeed, as mentioned above, striving to keep
Moscow out of the conflict was a reason for Kyiv's inviting the HCNM and other OSCE actors). In
contrast, the Crimean leadership hoped by then for support on the part of Russia and were not willing
to look for a compromise with(in) Ukraine. It was not, therefore, until their realisation of Moscow's
reluctance to get heavily involved and Kyiv's strength and resolution to impose its own solution of the
problem that Simferopol became ready for another third party (of which the HCNM had, by then,
managed to establish himself as an acceptable option, as demonstrated by the autonomy's parliament
appeal for his mediation in April 1995).® One may also suppose that, although the High Commis-
sioner accepted the Crimean autonomy as a political reality to work with (contrary to other countries
of his involvement where he did not consider territorial autonomy as a possible solution®®”), he pre-
ferred basing his compromise suggestions on a scope of Simferopol's powers that would be more in
line with the autonomy standard - rather than that of sovereign states - which Kyiv's curtailing meas-
ures of March 1995 had provided for.

As for the conflict between the Crimean Tatars and the peninsular authorities, not only were the latter
opposed to the idea of any concessions to the former, but the Ukrainian government also took the
problem, for a long time, as subordinate to that of the Russian separatism which it did not want to
further aggravate by meeting the returnees' demands. While the clashes of June 1995 demonstrated to
Kyiv the strength of the consolidated Tatars and an urgent need to solve their problems, they were also
used as a pretext for further strengthening the central control over the peninsula. Therefore, the
Ukrainian government preferred a mediating (or rather pacifying) role in settling the internal Crimean
conflict for itself. In contrast, it tried to channel the High Commissioner's efforts (as well as those of
other international agencies) in the direction of creating external preconditions for such a settlement by
raising international aid for the former deportees' resettlement and putting pressure on the CIS states to
ensure financial and other contributions. At the same time, the autonomy's authorities were still reluc-
tant to meet the political demands of the Kurultai/Mejlis and did not view the HCNM as a very impar-
tial mediator in this conflict (after he had unequivocally supported the claim for the Tatars' guaranteed
representation in the Crimean parliament). Only the Tatars themselves, striving for internationalisation
of the problem, really welcomed his involvement. Thus, there could not be a propitious time for the
High Commissioner's stepping in, and his only chance of getting relatively favourable conditions for
his activity was to bring it into line (or at least present it as being in line) with Kyiv's fund-raising pri-
ority. This helps explain why he did not intervene immediately after the June events (like he did in
similar situations in other countries), but only emerged as an actor relevant for solving the problem
three months later, after the Ukrainian government had formulated its comprehensive programme for
the solving of the problems which contained an important international dimension that Kyiv could
hardly implement unaided.

This kind of a "reactive" intervention is to be explained, as Johansen argues, by the High Commis-
sioner's feeling a lack of sufficient "weight" behind his efforts which could have enabled an element of
indirect coercion in his involvement. While those efforts were supported by the OSCE Chairmen-in-
Office and, less strongly, by the Permanent Council, influential member states either lacked sufficient
leverage for the pressure (in particular, since Ukraine was not among the primary candidates for the
EU or NATO) or had other priorities and channels for the exercising thereof.**° To be added to this is
the fact that other international organisations did not consider minority-related issues a high priority in
their dealings with Ukraine, either. The EU and NATO were mostly preoccupied with economic re-
form, security problems, civil control over the military field, and overall democratic transformation in

628 Johansen 1999, pp. 86f, 94; Mychajlyszyn 1998, p. 43. Although strengthening of their position diminished the

Ukrainian authorities' interest in the OSCE mediation, the Crimean Soviet remained capable of destabilising moves
which Kyiv could not easily prevent/counter. In any case, there were enough reasonable actors in the centre who strove
for a compromise and welcomed any contribution to finding it (as evidenced, in particular, by their readiness to follow
the HCNM's recommendations both in May 1995 and March 1996).

It should, however, be kept in mind that, contrary to other countries where establishing a territorial autonomy was not
supported by the HCNM, in Ukraine he preferred retaining an already existing autonomy. Johansen 1999, p. 93.

Those states mostly dealt with Kyiv on a bilateral basis or, in the case of the West, through more particular and cohesive
organisations like the EU or NATO. As for Russia, whose pressure could have been crucial for the Crimean leadership's
earlier 'ripeness', it did not seem (initial hopes notwithstanding) to have found the HCNM really useful in promoting its
interests. Johansen 1999, pp. 93ff.
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the country. The Council of Europe, while paying considerable attention to the Crimean problem prior
to deciding on Kyiv's admission to the organisation, in the following years used its coercion leverage
primarily to promote legal reform (with a noticeable stress on abolishing the capital punishment) and
counter undemocratic trends in Ukrainian politics, such as curtailment of the freedom of the press and
presidential infringement upon the powers of the legislative. Although this division of priorities might
be seen as evidence that the HCNM was chosen as the 'prime mover' of the West in dealing with
Ukraine's minority problems, that choice should have been demonstrated in more active backing of his
recommendations by actors capable of using 'a carrot on a stick'. Actually, there was little co-ordina-
tion even within the OSCE, and relevant bodies, such as the Office for Democratic Institutions and
Human Rights or the Parliamentary Assembly did not address issues that the HCNM dealt with. In
contrast, the High Commissioner could rely on the support of the OSCE Mission to Ukraine which
largely served as his assistant for gathering information, establishing contacts and promoting imple-
mentation of his recommendations,”" all the more so because of the fact that the somewhat limited
scopg3 2of the Mission's activities provided for by its mandate impeded its assuming a more active
role.

5.2 Substance of the Intervention

Accordingly, the High Commissioner's intervention could only be successful if he adapted his role to
these limited possibilities. His intervention was thus to be (unlike in countries with more 'weight' be-
hind him) less proactive and more mediating. Therefore, steps he suggested could only appeal to
both/all parties' sense of their respective interest, i.e., he could only propose to each of them near
maximum achievement of what they might realistically count on in a given situation but difficult to
attain without such mediation. He had to provide the parties (once outside factors made them 'ripe')
with an otherwise nonexistent channel for negotiations and identify a mutually acceptable compromise
solution.®® In checking whether and how he did that, and whether and why he went beyond that, we
should look at the tools he used, aspects of the problems in question he paid primary attention to and
remedies he recommended. Of primary importance for the analysis will not only be the HCNM's skill
in suggesting compromise within the mediation role, but also his ability to contribute to settling the
conflict in situations when such a role was not possible or relevant.

For the Kyiv-Simferopol conflict, van der Stoel's mediation was facilitated by the fact that there were
two clearly defined parties to deal with and, since the time of their 'ripeness' in spring 1995, there ex-
isted an obvious aspect of recognised (even if unequal) importance for them, namely the adoption and
approval of the Crimean constitution. Accordingly, the High Commissioner could concentrate on this
one aspect (while leaving aside the other - supposedly subordinate - legislative and administrative is-
sues which the parties disagreed about) and try to specify the general principles he had formulated
earlier. Moreover, the very procedure of the constitution's coming into force required participation of
the two parties, and they not only recognised the importance of negotiations on the matter (i.e., did not
question legitimacy of each other), but were actually engaged in such negotiations at virtually all
stages of the conflict. However, the resource of peaceful interaction was gradually being exhausted as
solutions agreed upon by the negotiating groups were not translated into formal decisions of the two
parliaments, which were ready to assert their respective interests, regardless of whether they left any
space for a compromise.®** Thus in April-May 1995 and March 1996, the Crimean parliament's plans
to hold a referendum and the Ukrainian leadership’s will to prevent them from being realised created
the perceptible danger that the conflict would escalate to a violent stage.

631

o See also a discussion on relationship between the HCNM and OSCE missions: Cohen 1999, pp. 89-90.

As implied in chapter 2, the first HOM, Andreas Kohlschiitter, had more ambitious view of the Mission's (and his own)
role and did not always support the HCNM's view of the situation and measures to be taken by the OSCE bodies. Under
his successors, such controversies do not seem to have taken place.

Johansen 1999, pp. 95-96. Johansen argues that these functions did not require a heavy 'weight' behind the HCNM's
efforts, but rather a legitimate basis for them (which his status of the OSCE representative and preliminary contacts with
the parties provided for), as well as mediator skills, which he clearly demonstrated.

While the peninsular actors stressed that Kyiv's alleged failure to adhere to informal bilateral agreements made them
resort to such assertive moves, their counterparts in the centre did not attach much value to such agreements, insisting
instead on observation of the Ukrainian legislation as the only ground for a compromise, hence, in effect, on the
unequal status of both parties.
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These crisis situations were skilfully addressed by the High Commissioner with the round tables in
Locarno and Noordwijk, which drew key representatives of the two parties into an informal dialogue
under the conditions of confidentiality, where readiness for a compromise could be demonstrated
without a fear of losing political face.*> The very fact that influential politicians and high officials on
both sides agreed to discuss ways out of the deadlock under an outside mediator's guidance demon-
strates both their 'ripeness' for such mediation and the High Commissioner's recognised authority.
(This stemmed mostly, at least in the first case, from his authority as an OSCE representative, as a
member of a team also including the Mission more familiar to the participants because of frequent
previous contacts.) His primary task was to suggest urgent measures intended to de-escalate the con-
flict and prevent its transition to a less manageable stage. In particular, the HCNM sought to preserve
and strengthen available dialogue channels both by preventing moves which could destroy them and
by demonstrating the effectiveness of the dialogue to the parties (which, given his obvious catalyst
role, would also further strengthen his authority). Accordingly, the mediator presented the recommen-
dations as solutions identified by the participant themselves, which probably made them more accept-
able for most of the participants and some other influential actors in Kyiv and Crimea. Their declared
support notwithstanding, van der Stoel preferred to apply further pressure to ensure that the solutions
were indeed implemented, either by personally appearing in Ukraine during their consideration by the
Verkhovna Rada or through the diplomats of the Mission.**

However, the measures suggested at the crisis moments, which aimed first and foremost at urging the
parties to refrain from further confrontational moves, envisaged only rather vague principles on which
a future stable compromise was to be based. Immediate acceptance of these suggestions, therefore,
was but an initial step towards the success of the High Commissioner's intervention, a precondition for
his medium- and long-term prevention efforts. While the vagueness of mutual political commitments
made them acceptable as the price for de-escalation, the crucial factor of further progress was the
willingness of the parties to (or the mediator's ability to make them) adhere to those commitments at
later stages of (settling) the conflict. Such willingness was lacking both in Kyiv and Simferopol, but a
deep-rooted prejudice of the former against mutually binding agreements with the allegedly subordi-
nate latter made it particularly inclined to disregard earlier compromises. Accordingly, the central au-
thorities tried to take advantage of the achieved de-escalation (which left the Crimean parliament
without its primary means of resisting Kyiv's pressure) in order to shift the domain of possible com-
promise in a direction preferable for their centralist interests. Moreover, a broader political context
was not favourable for the High Commissioner's efforts, as there was no influential force in Ukraine
unequivocally committed to (compromise) settling of the Crimean problem, and the controversy over
the national constitution further impeded co-operation between two principal rivals, the communists
and the nationalists. At the same time, the struggle for power and lack of pragmatism impaired the
readiness for compromise of the Crimean deputies to no less extent. Finally, apart from Russia, no im-
portant international actor seemed to put pressure on the parties towards a settlement. Under these
conditions, the HCNM could hardly expect to ensure the reflection of compromises implemented ear-
lier in the later decisions of the parties regarding the Crimean constitution.*”” He thus tried to adapt his
suggestions to the changing context, in particular, to Kyiv's toughened position regarding Simferopol's
powers (which, at the same time, was closer to his own view about which prerogatives an autonomy
might have). However, this did not make his efforts to develop the round-table agreements into more
durable and encompassing solutions nearly as successful as the two de-escalation interventions had
been.

635 Cohen qualifies round tables convened by the HCNM in several countries where he was involved as "an innovative

adaptation of different types of second-track problem-solving approaches" which had been originally conceived as a
dialogue of "influentials", i.e., individuals close to but not directly engaged in the decision-making process, in order to
influence first-track negotiations. Van der Stoel "has straddled the tracks by bringing together high level political and
governmental representatives, but maintaining an informal facilitative approach". Cohen 1999, p. 71. In the case of the
two round tables under consideration, the level of representatives of the two parties was not equal (considerably lower
on the Ukrainian part), but nearly as high as possible (top statesmen could hardly be expected to devote several days to
such informal discussions). Moreover, key figures of the relevant decision-making in the Verkhovna Rada were both
first-track actors and "influentials" with respect to its leadership.

While a (perceived) pro-Simferopol bias of Kohlschiitter's speech in May 1995 provoked Kyiv's suspicion of the
mission and, to an extent, of the OSCE mediation role in general, it may have contributed to the accepting by the
Crimean parliament of the Locarno recommendation on cancelling the referendum.

Accordingly, van der Stoel did not try to publicise informal agreements, in order to encourage the parties to adhere to
them. On his use of this means in other countries, see: Kemp 2001, p. 80; Cohen 1999, pp. 75-78.
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While general political solutions with rather vague and non-binding legal meaning proved acceptable
for both parties, more specific recommendations regarding controversial articles of the autonomy's
draft constitution were implemented only to a degree that a party favouring them was willing and able
to make the other one accept them, too. The very nature of such substantial recommendations, which
expressed the High Commissioner's attitude towards recognising in the constitution specific powers of
the Crimean authorities, made each of them favourable for one party only. Although a pragmatic
'package deal' based on his proposals was in principle possible, his support of Kyiv's position on sev-
eral symbolically charged issues (mostly pertaining to powers that implied a sovereign state) ruled out
Simferopol's assent to the package suggested. While the support of an authoritative international in-
stitution might be perceived (and used in further negotiations) by the Ukrainian authorities as a factor
legitimising their insistence, more important factors were no doubt their increasing ability to put pres-
sure on the Crimean ones and the readiness of the latter, after the elections of 1998, to quit symbolic
claims in order to save substantial powers. A resulting deal, as embodied by the autonomy's constitu-
tion, which was finally approved by the Ukrainian parliament, appeared thus to be close to the latest
recommendations of the HCNM, given that they were more favouring to Kyiv's position than the pre-
vious ones.

However, this accordance (often referred to, alongside of the de-escalation effect of the round tables,
as evidence of successful intervention®®) demonstrates van der Stoel's realistic assessment of how an
eventual compromise could look, rather than his ability to ensure its realisation. The unfavourable
context discouraged the High Commissioner from turning to a more proactive style or extending his
involvement to other documents relevant for defining the autonomy's powers. During nearly three
years between the Noordwijk round table and the ratification of the Crimean constitution in December
1998, he neither made new active attempts at intensifying the dialogue between the parties in order to
achieve a breakthrough in their coming to a compromise based on his latest recommendations, nor
suggested a new 'package' they might be more ready to accept. Perhaps he came to realise that what
the parties needed was not mediation or recipes for a compromise, but rather the political will to reach
it, which he could hardly facilitate. Meanwhile, his persistent concentration on just one aspect of the
problem proved highly vulnerable at the final stage of the Ukrainian constitutional process in June
1996, which could have crossed not only the compromises agreed upon in Locarno and Noordwijk,
but also the very principle of a substantial autonomy for Crimea on which they had been based. On the
one hand, this stage could not but show the HCNM limited chances of further active intervention. On
the other, the adoption of a Ukrainian constitution providing for an autonomy, which he perhaps con-
sidered substantial enough to meet Simferopol's reasonable demands, might make him think that such
intervention was no longer necessary. In any case, he did not issue further recommendations on the
problem and (as the reports suggest) paid it ever less attention during his visits to the country. Ac-
cordingly, he made no attempt to ensure legislative acts aimed at making the declared autonomy
workable and irrevocable, that is, to supplement his achievements with long-term conflict prevention.
He failed to promote not only the establishment of the Constitutional Court as, inter alia, a legal guar-
antor of the autonomy's rights,” but also implementation of the constitutional provisions in laws on
the Crimean representative body (which had mostly provoked escalation of the conflict earlier and was
still able to do so at least until more pragmatic deputies took seats in spring 1998).

The High Commissioner's involvement in the Crimean Tatar problem took place in an even less fa-
vourable context and, accordingly, was less impressive (but not necessarily less effective). Major dif-
ficulties included the overlapping of this conflict with the Kyiv-Simferopol one that two of its princi-
pal parties considered to be of primary importance, the very presence of three, rather than two, parties
which had to be dealt with and the fact that two of them denied the legitimacy of the third, the Kutul-
tai/Mejlis. Moreover, positions of the parties radically differed on a number of issues, and the Tatar
leadership opposed the reduction of the problem to one or two of them, which impeded concentration
of the HCNM's efforts. Finally, 'ripeness' of the central and Crimean authorities for his intervention

38 See e.g.: Johansen 1999, p. 89. The very assessment of the intervention as a success has much to do with limiting it to

two most prominent episodes and the result. Neither are two other conflicts, those related to the rights of the Crimean
Tatars and Russians, featured in this success story.

Van der Stoel might consider this matter, like adoption of the national constitution itself, too fundamental for the
Ukrainian political system and rather vaguely related to the minority issues for Kyiv to allow his involvement.
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was, in this case, contributed to primarily by the Tatars' protest actions, which were capable, at the
same time, of provoking dangerous escalation of the conflict. While trying to prevent the Mejlis' re-
sorting to violence, van der Stoel thus sought to engage an outside leverage, which would facilitate the
other parties' readiness to compromise. Contributing to the world's greater awareness of the problem
and raising funds for social demands of the returnees was a good means for both ends, as it not only
discouraged the Tatar masses from protest actions, but also created preconditions for eventual interna-
tional pressure on the Ukrainian government to ensure their political and cultural rights (furthermore,
as argued above, it was mostly because of this dimension that Kyiv agreed to the High Commissioner's
involvement in the problem). At the same time, the HCNM sought to draw the parties into an institu-
tionalised dialogue which would make it possible for them to come to a compromise. The round table
in Yalta was intended to promote both awareness and dialogue,**® but was only successful in fulfilling
the former task. By then, Kyiv and Simferopol were only ready to dialogue as "a surrogate for ac-
tion,"**! and the Mejlis wanted neither to accept such a surrogate, nor to limit the Crimean Tatar prob-
lem to its social dimension only.

Therefore, the High Commissioner's involvement went beyond the limits of mediation, as the parties
were far from being 'ripe' and the solutions he suggested were not compromise ones, i.c., they fa-
voured the Tatars much more (indeed, some of them clearly supported the Mejlis' demands) than the
Crimean and Ukrainian authorities (as well as the respective ethnic majorities they represented). Since
the Tatar protests, though capable of temporary destabilisation on the peninsula and of considerable
damage for Ukraine's international reputation, could not really challenge the sustaining of the regime,
the recommendations meant, in effect, unilateral concessions on the part of the latter. While mostly
justified in the sense of human rights, they were not quite realistic politically. Van der Stoel might
have hoped for Kyiv's realisation of the usefulness of the Crimean Tatars in checking sovereignis-
ing/separatist claims of the peninsular Russophone elites, but this factor proved not capable of making
the centre support the former to a point of antagonising the latter (all the more so because Kyiv might
take the Tatars' support for granted, as they had no realistic alternative). To finally settle the Crimean
conflict by approving the autonomy's seemingly complying constitution appeared to be more impor-
tant for the Ukrainian leadership than the protection of the Tatars' rights. One may assume that (some)
significant OSCE states which could have influenced Kyiv's position were also eager to exclude Rus-
sia's intervention in Crimea and thus agreed to the priority of the autonomy problem over the minority
problem having a less prominent (international) security dimension. In this case, however, van der
Stoel did not just take an unfavourable context into account in determining realistic tasks for his inter-
vention, but persisted in his proactive approach aimed at, in particular, changing the context. It is this
persistence that resulted in the success, however moderate, of the intervention.

Apart from fund-raising efforts (which significantly contributed to solving social problems of the re-
turnees), the High Commissioner's activity rather consistently dealt with four aspects, namely citizen-
ship, representation, legal status of the Mejlis and rights of the Crimean Tatar language. While letters
to the Ukrainian government raised all these issues, his follow-up discussions with relevant actors fi-
nally concentrated on the two former ones (which were most pressing indeed, especially in view of
their intertwining, which stemmed from the relevance of the Tatars' citizenship for their ability to elect
representatives). Strictly speaking, the recommendations were implemented in none of the four fields.
Van der Stoel's persistent raising of the citizenship problem significantly contributed to Kyiv's in-
creased activity in solving it, as well as in pressuring and aid from other international agencies (one of
which, the UNHCR, finally became more prominent than the HCNM, as far as this problem is con-
cerned). However, the resulting solution (regarding the returnees from Uzbekistan) did not follow a
formula that the High Commissioner repeatedly suggested. His persistence in raising the representa-
tion problem was even more striking, but his recommendations were ultimately rejected. Nevertheless,
his involvement in this problem was not a complete failure. First, it helped prevent the Tatars'

640 The HCNM suggested such dialogue as early as May 1994, but a year and a half was quite enough time for him to see

that the authorities were not going to establish any institution for it.

Van der Stoel argued that "dialogue itself must not become a surrogate for action, indeed empty dialogue structures can
become a starting point for alienation on the part of groups that feel marginalised. Therefore, dialogue as a component
of conflict prevention should have real content, and it can also function to identify problems and initiate means to solve
them". Quoted in: Cohen 1999, p. 70.
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escalating reaction to the refusal of the authorities to meet their demands (in particular, van der Stoel's
contacts with the Mejlis after the elections of March 1998 are a good example of crisis management).
Second, it contributed to awareness of, and attention to, the problem on the part of other international
institutions, such as the Council of Europe, which may appear to be able to make the Ukrainian au-
thorities finally solve the problem (however, the solution will hardly give the Tatars more than partici-
pation in a proportional election).

At the same time, the progress in both cases has to no less degree resulted from activities of the Mejlis,
both in mobilising mass protests and lobbying its interests with relevant actors in Kyiv (and, less suc-
cessfully, in Simferopol). Its prominent role is particularly visible in the ultimate breakthrough in the
state's recognition of (a representative role of) the Mejlis itself, which took place after van der Stoel, in
effect, had given up his efforts in this respect and which reflected a formula suggested by the Mejlis'
leaders, rather than any of earlier proposals by the High Commissioner. And it is only due to the Me-
jlis' activities that eventual progress with regard to ensuring linguistic rights of the Tatars is possible.
This aspect will probably be included in a law on the status of the Crimean Tatar people that the Verk-
hovna Rada might finally prefer to adopt. Such a law would also legally entrench the current solution
(or a modified version thereof) on the role of the Mejlis, which is based, so far, on the political com-
mitments and interests of the incumbent president, as well as provide for the body’s participation in
the elections. However, given the Ukrainian authorities’ reluctance to set a precedent of ethnicisation
of the political process and the Tatar leaders' success in obtaining influential positions through co-op-
eration with the majority elites, which the latest peninsular elections demonstrated, it is also probable
that the above problems will be solved through amending the autonomy's constitution. Such amend-
ments, while removing obvious violations of political and cultural rights of the returnees, would at the
same time mark an end to the Mejlis’ attempts to ensure privileges based on their status as the indige-
nous people.

Given much less intensive involvement of the HCNM in the problem of the Russians' linguistic rights,
a basis for generalisation is the weakest here. Nevertheless, it is perhaps legitimate to assess his first
intervention in 1994 as rather ineffective. Although justified as an attempt at conflict prevention at the
earliest possible stage, it failed to make an emphasis on a principal underlying problem (which was
correctly identified in van der Stoel's letter) beneath the tensions in the East and South, namely the re-
gional elites' claims for more powers. While suggesting that the OSCE experts study possible ways to
address this underlying problem (which seems to have been done with regard to Crimea only), the
High Commissioner was quick to propose an amendment to the minority legislation which not only
infringed on an important element of Kyiv's nation-building strategy, but also envisaged its preventive
concession to the Russophones (as well as to the elites of the respective regions). Therefore, the
Ukrainian government clearly rejected the proposed amendment and later took measures to address the
main reason of the tensions. These measures made the regional elites much less inclined to instigate
the mass discontent with perceived Ukrainianisation. Together with some corrections of ideological
and administrative practices, this significantly reduced the conflict potential, thus urging the HCNM to
step out.** His second intervention six years later was caused by the Russian government's attempt to
reactivate the potential for conflict and use it as a means of pressure on Kyiv. While adequate in pre-
venting both Moscow's use of the High Commissioner for that purpose and its more active and desta-
bilising involvement in the short run, van der Stoel's final recommendations failed to suggest measures
which would remove tensions over the language problem and exclude such an involvement in the fu-
ture. This shortcoming was, in effect, pre-determined by the lack of institutionalised dialogue between
the authorities and the two main ethnic/linguistic groups and of democratic mechanisms in Ukrainian
society in general. True, the fact that there is no single authoritative organisation of the Russian mi-
nority (such as the Kurultai/Mejlis for the Crimean Tatars) has impeded the establishment of dialogue
structures to which it could have been a party. But the HCNM's failure to contribute to such establish-
ing makes probable both further administrative abuse of the Russophones' rights (in particular, in
education) and Moscow's repeating attempts to intervene as a legitimate advocate of their rights, the
two things his involvement was meant to exclude.

2 One may also assume that he was discouraged to further deal with the problem by consulting representatives of

influential member states.
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While it is hardly possible (or, indeed, necessary) to compare effectiveness of the High Commis-
sioner's dealing with three prominent minority-related conflicts in Ukraine, it is in order to draw some
conclusions on that dealing. First, one may argue that his involvement was mostly adequate (at least in
the Crimean and Crimean Tatar conflicts) to its political context, and an incomplete success was
caused primarily by unfavourable conditions. Second, given those conditions, he preferred mediation
to proactive intervention and was only persistent in the latter where he believed violation of human
rights was taking place, as in the case of the Crimean Tatars. (This persistence was often qualified by
other actors as a bias.) Third, he was more successful in identifying short-term compromises between
the parties, than in promoting institutionalised dialogue which would enable long-term settlement of
the conflicts dealt with.

5.3 Consequences for Security and Democracy

It is natural to conclude an analysis of the HCNM involvement in Ukraine with evaluating its overall
consequences for promoting security in its above-discussed broad meaning, that is, both in the short-
term sense of de-escalation and stabilisation and the long-term sense of building institutional founda-
tions for the stability. With regard to security in the sense of de-escalation, a balance of the involve-
ment can be defined as positive, in view of not only an ultimate result (maintenance of peace and re-
duction of conflict potentials), but also of the High Commissioner's identifiable contribution to that
result. To summarise the discussion in the previous section, in the conflict between Kyiv and Simfer-
opol he played a prominent role in preventing its further escalation at two critical points. In the Cri-
mean Tatar one, his efforts appeared to be of considerable importance for solving the social problems
of the returnees, hence diminishing the danger of economically motivated mass protests, as well as for
preventing the Mejlis from resorting to violent means of asserting political rights of the Tatars. As for
the conflict over the linguistic rights of the Russians, van der Stoel's final intervention therein helped
prevent escalation of Moscow's pressure on Kyiv, which might have provoked an inter-state confron-
tation.

Consequences for democracy and human rights do not look that attractive. The HCNM's failure to help
find a compromise solution of the problem of the Russian and Ukrainian languages by promoting dia-
logue between the government and representatives of the respective groups made it easier for the au-
thorities to prefer political and administrative expedience to ensuring linguistic human rights. The
compromise between the central and autonomy's authorities was reached at the cost of the Crimean
Tatars, whose political and cultural rights continue to be neglected (although, as argued above, the
High Commissioner facilitated future ensuring of those rights by helping increase the world's aware-
ness of the problem). Furthermore, this compromise did not guarantee the autonomy's rights that
would be free from the centre's infringement. While van der Stoel's activity has generally been in line
with the (short-term) security-oriented mandate of the HCNM, the Ukrainian case thus indicates that
more effective mechanisms of compensating this one-sided orientation by other OSCE bodies should
be thought of.

This compensation seems all the more necessary because the gradual diffusion of Ukraine's pressing
security problems during Kuchma's presidency was not accompanied by the overcoming of underlying
institutional deficits, and political stabilisation was used by the executive for consolidation of a non-
democratic regime. Its overtly authoritarian mutation, which has been increasingly manifesting itself
during the last years, not only challenges the fundamental values of the OSCE, but also poses a danger
of internal destabilisation in Ukraine and, given Russia's striving to use it for strengthening its hege-
monic position in the post-Soviet space, of breaking the post-Cold War geopolitical balance in the
OSCE area. These gloomy prospects, which looked dangerously probable during the last months of
van der Stoel's stay in office, call for re-evaluation of the Western policy during the last decade with
regard to Ukraine in general and its minority-related conflict prevention dimension in particular.
Keeping in mind that too strong pressure on the part of the West can lead to Kyiv's self-isolation
and/or further compliance with Moscow, it should be asked if the OSCE and other institutions, as well
as influential Western states, could have done, and can do, more to combat the authoritarian tendencies
in Ukrainian politics and promote the country's evolution to an institutionalised democracy. Needless
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to say, such a challenging conclusion also suggests that further empirical and theoretical analyses of
the problems dealt with in this study are necessary.
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