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Foreword 
The development of nuclear energy has important benefits and applications, most notably in electricity gen-
eration and medical science. However, the same technology and materials can also be adapted and utilised 
in nuclear weapons, to wreak havoc on an almost unimaginable scale. It is the Janus-like nature of nuclear 
research and technology (as well as the possibility of a severe nuclear accident) that create concern about the 
development of new nuclear power programmes. This is especially so if such programmes, for whatever rea-
son, are established under a veil of secrecy. The current controversy surrounding Iran’s nuclear plans is a case 
in point.
  Iran failed to fully inform the international community about its ambitious plans to master the nuclear 
fuel cycle. This secrecy has given rise to considerable suspicion and distrust of Iran’s intentions with regard to 
its newly acquired technology. Consequently its programme may, even if it was always meant to be peaceful, 
have a profound impact on regional stability and, indeed, international peace and security as a whole. Therefore, 
it is fundamentally important that international trust in Iran’s intentions is restored.
  This paper, together with its companion study, collectively aim to identify a range of possible verification, 
transparency and confidence-building mechanisms—through which trust can be re-established and further 
strengthened. The two papers are written from a technical and legal perspective and are intended to give an 
independent, impartial and dispassionate analysis of possible measures and processes to facilitate resolution 
of the current situation.
  The aim of verification is to establish or increase confidence that all parties are implementing an agreement 
fairly and effectively. However, no verification regime is ever going to be one hundred per cent effective. Such 
verification mechanisms in isolation would only partly address the international community’s concerns. Inter
national trust in Iran’s long term intentions cannot be restored simply by making sure that no nuclear material 
is diverted. The solution has to be broader, transparent, legally binding, and based on dialogue and respect. 
Additional confidence-building measures could play an important role in strengthening any agreed verification 
system, promoting transparency and allowing states to demonstrate goodwill.
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  Although these two VERTIC reports concentrate on the case of Iran’s nuclear programme, we believe they 
are more widely applicable. The world seems to be facing a nuclear renaissance, and questions relating to the 
intentions of states are bound to surface again, long after the Iranian issue is solved and forgotten. It is therefore 
important to think in terms of what, if any, verification, transparency and confidence-building measures can be 
devised and applied if and when a country is attempting to develop a nuclear programme, in order to address 
the potential concerns of the international community.
  I am grateful to our reviewers, drawn from various governments and academia on three continents, whose 
comments on the two reports were invaluable. Indeed, their advice, support, and enthusiasm were much 
appreciated by the research staff and have strengthened the final product. Finally, I wish to thank the Joseph 
Rowntree Charitable Trust for funding these studies—and for its unwavering support for VERTIC and its 
mission.

Michael Crowley 

Executive Director, VERTIC
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1. Introduction
Iran’s nuclear programme has been at the centre of the international community’s attention since mid-2003. 
Findings by the International Atomic Energy Agency (IAEA) that Iran had breached its comprehensive safe-
guards agreement (CSA) with the agency have given rise to a confidence deficit in the country’s long-term 
intentions in respect of its nuclear programme. Initially, negotiations between the so-called European-3 (France, 
Germany and the United Kingdom) and Iran to resolve the situation showed considerable promise. Since 
mid-2005, however, these negotiations have stalled. At present, relations between the European-3 and Iran 
are frosty. The deterioration in relations started with Iran’s decision to restart uranium conversion at its facility 
in Esfahan, having suspended fuel cycle operations for a considerable time. The situation worsened after Iran’s 
decision to resume uranium enrichment at its facilities in Natanz. Iran was under no legal obligation to 
suspend activities at these facilities but its decision to resume and expand operations has seriously jeopardized 
any possibility of reaching an amicable solution to the current situation.
  By exploring possible legal approaches to confidence building, this report seeks to provide a possible frame
work on which an acceptable solution to the current situation can be built. The proposed framework is designed 
to optimize transparency with regard to Iran’s nuclear fuel cycle, and in particular its interconnectedness with 
Iran’s military-industrial establishment.
  The framework outlined in this report is based on a delicate balance between Iran’s inalienable right to 
develop research, production and use of nuclear energy for peaceful purposes without discrimination, and 
Iran’s duty to assuage the concerns of the international community that its plans may not conform with articles 
II and III of the 1968 Nuclear Non-Proliferation Treaty (NPT). The framework also takes into account Iran’s 
obligations to comply with relevant UN Security Council resolutions (UNSCRs).
  The framework is based on a co-operative solution, where Iran plays an active part in the transparency-
building process. The proposal is formulated in such a way that the burden of its successful implementation 
rests with Iran. This is the way it should naturally be. It may not be a popular proposition in all quarters, but 
Iran’s historical actions are the main cause of the present crisis of confidence.
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2. Rights and obligations
The principles of free consent and good faith are universally recognized in international law. Together with 
the principle of the equal rights and self-determination of peoples, they form the bedrock of international 
relations. Iran is a sovereign state. As such, it has the right to enter freely into agreement on whatever subject 
matter it desires, and, under protection of the principle of non-interference in domestic affairs, to unilater-
ally develop nuclear energy. However, the right to conclude treaties is not without restrictions. Nor is a state’s 
sovereignty limitless: state sovereignty has been increasingly diminished through the establishment of inter-
governmental or supranational organizations with various degrees of norm-creating power. Moreover, state 
sovereignty is increasingly recognized as being conditioned by other rights and responsibilities. As a conse-
quence, international law itself has become increasingly fragmented. There are a large number of substantive 
sources of law to take account of and to respect, which increases the chance of normative conflicts, that is, 
situations ‘where two norms that are both valid and applicable point to incompatible decisions so that a choice 
must be made between them’.1

  The Iranian issue highlights the conflict between the principles of non-interference and self-determination 
and the collective security system of the United Nations. While insisting that other nations respect Iran’s 
rights, the country has not fulfilled its own obligations under the United Nations Charter. Iran argues that 
international law gives it an inalienable right to develop nuclear energy, as long as it does so for peaceful 
purposes and in conformity with the NPT. According to Iran, any attempt to curtail or modify this right is 
unlawful. Moreover, Iranian diplomats portray such efforts as an extension of a campaign, stretching back 
50 years and orchestrated by a number of Western powers, to curtail the country’s technological development.2 
The reality, however, is that Iran’s right to develop nuclear energy is constrained by its obligations under the 
UN Charter, and by the NPT itself.
  Article 103 of the UN Charter stipulates that ‘in the event of a conflict between the obligations of the 
Members of the United Nations under the present Charter and their obligations under any other international 
agreement, their obligations under the present Charter shall prevail’. The imperative is repeated in article 30 (6) 
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of the Vienna Convention on the Law of Treaties. The rule is designed to ensure that a state, a grouping of 
states, or an international organization cannot agree on something that would effectively circumvent the UN 
Charter.3 Moreover, article 103 protects and upholds the authority of the Security Council, which has primary 
responsibility for the maintenance of international peace and security. All UN member states have agreed ‘to 
accept and carry out the decisions of the Security Council in accordance with the present Charter’ (article 25). 
Individual member states do not have the right to judge the legality of Security Council decisions, although 
they certainly have the right to protest against them. If states could judge themselves, the binding character 
of the Security Council’s resolutions would be undermined and article 25 would become meaningless.4

  The UN Security Council has adopted three resolutions on Iran’s nuclear programme. The first, UNSCR 1696 
adopted on 31 July 2006, requires Iran to suspend uranium enrichment and associated activities. Further 
resolutions to that effect were adopted on 23 December 2006 (UNSCR 1737) and 24 March 2007 (UNSCR 1747). 
The resolutions have been adopted under Chapter VII of the UN Charter, which makes them legally binding. 
Iran has unilaterally rejected all the resolutions, arguing that the Security Council’s action is ‘unlawful, unneces-
sary and unjustifiable’.5

  While Iran’s arguments, before the Security Council and elsewhere, may be morally compelling for some, 
they are not convincing from the standpoint of international law. This is for two principal reasons: first, Iran’s 
rights may not be as unconditional as the country declares. Article IV of the NPT does refer to the ‘inalien-
able’ right of the parties to ‘develop research, production and use of nuclear energy for peaceful purposes 
without discrimination . . .’. At first sight, the word inalienable implies that the right to develop nuclear power 
is ‘incapable of being alienated, surrendered, or transferred’.6 However, since terms in a treaty should be read 
in their context and in the light of the object and purpose of the treaty itself, such a rigid interpretation is not 
entirely convincing. It is obvious that this right can be constrained. Article IV stipulates that the right has to 
be exercised ‘. . . in conformity with articles I and II of this Treaty’. In other words, the right to develop nuclear 
power remains intact as long as the party respects its central non-proliferation commitments. If the party 
does not respect its non-proliferation obligation, that right is forfeited—or at least subject to curtailment. 
Otherwise, the treaty’s purpose would be seriously jeopardized. The parties to the treaty have also made moves 
to augment the conditional nature of the right to develop nuclear power. For instance, in 2000 the parties to 
the treaty agreed that article IV should also be interpreted as meaning that a country’s right to nuclear energy 
is conditional on its adherence to IAEA safeguards.7

  Second, and more significantly, the legal context has changed through the adoption of the three UNSCRs. 
The language of the resolutions leaves no doubt that the Security Council intended the resolutions to be 
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legally binding. However, the lawfulness of their adoption has been disputed by Iran, which does not acknowl-
edge their legal force.8

  Existing Security Council resolutions do not specify per se when Iran will be permitted to restart its nuclear 
activities. However, it is widely assumed that the suspension will be lifted when ‘international confidence in 
Iran’s intentions has been restored’.9 Since this terminology has been criticized by the Iranian Government, 
it is reasonable to assume that the language is a potential barrier to a negotiated settlement.10 The accompany-
ing VERTIC report considers one possible solution: that after Iran has come into compliance with Security 
Council resolutions and the IAEA has been able to resolve any outstanding questions about the exclusively 
peaceful nature of its nuclear programme, Iran be permitted to restart some or all of its sensitive nuclear activi-
ties under enhanced safeguards.11

2.1 What is the scope of the Security Council’s resolutions?
Not all parts of a UN Security Council resolution are legally binding. Careful differentiation needs to be made 
in respect of legally binding decisions or demands and the parts of a resolution that contain recommendations 
or the wishes of the Council, which are often differentiated by language such as calls upon or encourages.12 
While there are no recognized principles for how a Security Council document should be interpreted, it is 
reasonable to assume that principles relating to treaty interpretation could be applied by analogy. Consequently, 
the principle that ‘what is not prohibited is permitted’ (also known as the Lotus Principle) should be kept in 
mind when reading the Council’s three resolutions.13

  The resolutions differentiate between two sets of requirements. The first set calls on Iran to take steps out
lined in a resolution adopted by the IAEA Board of Governors on 4 February 2006.14 It can be argued that 
this set falls under a political request by the Council, and that it is therefore not legally binding (see below). 
However, in resolutions 1737 and 1747 the Council states that Iran shall take the steps required by the Board 
of Governors. The use of the word shall clearly implies that the Council intends to transform the IAEA’s require
ments into legally binding demands.15 However, some of these requirements are rather flexible. Iran would need 
to implement them in order to be in full compliance with relevant resolutions but, since the wording is loose, 
the Security Council will need to allow Iran considerable flexibility when making its compliance determination.
  The second set decides that Iran shall suspend certain nuclear activities. The wording here cannot be inter-
preted in any way other than as spelling out the legally binding steps that must be taken by Iran. These steps 
include the suspension of: (a) all enrichment-related and reprocessing activities, including research and develop
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ment; and (b) work on all heavy water-related projects, including the construction of a research reactor moderated 
by heavy water (i.e. the reactor in Arak).

2.1.1 Legally required suspension
It is clear that the installation, testing and running of centrifuges would constitute ‘enrichment’ and thus be 
prohibited under the three resolutions. However, what is meant by the term ‘enrichment-related’ is less clear 
in the context of the resolution. The term has not been explained by any member of the Security Council. 
During discussions prior to and after adoption of the resolutions, the term was referred to only a few times 
and then just to repeat the language of the resolution itself. While it is clear that, for instance, the maintenance 
of centrifuges would fall under the term ‘enrichment-related’, it is less clear whether precursor stages to enrich
ment, such as uranium conversion, are covered by the language. Neither uranium conversion nor uranium 
mining and milling were mentioned during the Security Council meeting.16 
  The IAEA has interpreted the term with respect to its own activities. It has referred to the installation, testing 
and running of centrifuges under the rubric ‘enrichment-related activities’. It also groups design information 
verification (DIV) activities at the Fuel Enrichment Plant (FEP), the Uranium Conversion Facility (UCF) and 
the Iran Nuclear Research Reactor (IR‑40) under that rubric (quite improperly in the latter case, since the 
operation of the reactor does not have anything to do with uranium enrichment).17 
  An alternative definition can be found in the now defunct ‘Paris Agreement’, which stipulated that enrichment-
related activities include ‘the manufacture and import of gas centrifuges and their components; the assembly, 
installation, testing or operation of gas centrifuges . . . and all tests or production at any uranium conversion 
installation’.18 This list of activities could be regarded as indicative of what constitutes ‘enrichment-related 
activities’. However, it was never referred to during UN Security Council deliberations. Moreover, the term 
was the subject of considerable controversy during the implementation of the Paris Agreement itself. The 
Iranian government disputed that the term ‘enrichment related’ included the production of uranium hexa
fluoride gas, something which contrasted with the view of the IAEA.19 Indeed, it was Iran’s resumption of 
activities at their uranium conversion facility that eventually led to the collapse of the Paris Agreement.
  On balance, there seems to be a certain degree of freedom with regard to activities at the UCF.20 On the 
one hand, it could be argued that uranium conversion is prohibited under UNSCR 1696, UNSCR 1737 and 
UNSCR 1747. On the other hand, it is also possible to conclude that it is permitted. Since the members of the 
Security Council never attempted to define the term ‘enrichment-related activities’, there is room for flexibility 
in its interpretation. It is therefore possible to conclude that uranium conversion can be conducted lawfully, 
although this would be a difficult interpretation bearing in mind the object and purpose of the resolution.21
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  A suspension of all enrichment-related activities at any uranium enrichment site in Iran should be re-estab
lished. Therefore, a relatively comprehensive suspension by Iran of certain nuclear activities is required,22 at 
least until Security Council requirements are lifted and a negotiated solution is found that guarantees that 
Iran’s nuclear programme is exclusively for peaceful purposes.23 The suspension should, at a minimum, include 
a prohibition on the manufacture or import of gas centrifuges and their components; as well as on the assembly, 
installation, testing or operation of gas centrifuges. Arguably, the prohibition includes typical support activ
ities such as the construction and maintenance of buildings and other necessary infrastructure—including the 
electrical grid, communications, computing power, and so on.

2.1.2. Other requirements
While it is fairly clear that a suspension of certain nuclear activities would be a requirement under interna-
tional law, the extent to which other aspects of the resolutions are legally binding is less certain. UNSCR 
1696 ‘calls upon Iran without further delay to take the steps required by the IAEA . . . which are essential to 
build confidence in the exclusively peaceful purpose of its nuclear programme and to resolve outstanding 
questions’. Later resolutions, however, affirm that Iran shall take the enumerated steps, which include:

•	 The reconsideration of the research reactor moderated by heavy water in Arak (although, according to 
UNSCR 1737 and UNSCR 1747 heavy water-related projects must be suspended);

•	 The prompt ratification and full implementation of the Additional Protocol;
•	 A return to the provisional application of the Additional Protocol; and
•	 The implementation of transparency measures that ‘extend beyond the formal requirements’ of Iran’s safe

guards obligations.

  Moreover, in operative paragraph 8 of UNSCR 1737 the Security Council decides that Iran shall provide 
such access and co-operation that the IAEA requests to be able to verify the suspension (as is discussed above). 
The paragraph also decides that such access and co-operation should also be afforded the IAEA in resolving all 
the outstanding issues identified in IAEA reports.
  In legal usage, the word shall is often reserved for a legally binding requirement, from which there is no 
exception. However, compliance benchmarks for some of the measures outlined above are ill-defined. Therefore, 
a framework agreement, such as the one detailed in this paper, can elaborate and give substance to some of these 
benchmarks, in particular with respect to what it means to implement transparency measures that extend beyond 
the formal requirements of the Additional Protocol. The sections below outline the elements of a possible legal 
framework and provide some examples of how similar requirements have been defined in legal practice.
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3. An obligation to refrain from certain activities
At present, Iran’s nuclear non-proliferation obligations are set out in article II of the NPT.24 According to the 
article, Iran has undertaken ‘not to manufacture or otherwise acquire nuclear weapons or other nuclear explo-
sive devices’ and ‘not to seek or receive any assistance in the manufacture of nuclear weapons or other nuclear 
explosive devices’. As is noted above, Iran is also bound by UN Security Council resolutions 1696, 1737 and 
1747, which require it to ‘suspend all enrichment-related and reprocessing activities, including research and 
development’ as well as work on heavy water-related projects. It would be useful for the legal framework to 
clarify and distinguish between Iran’s undertakings under the NPT and its obligations under relevant UN 
Security Council resolutions.
  The legal framework could establish that Iran shall not acquire or develop nuclear weapons25 or nuclear-

weapon-usable material.26 Such wording would allow Iran to conduct enrichment up to the point where the 
product becomes usable in weapons. Other forms of enrichment and the reprocessing of irradiated fuel would 
constitute a breach of the agreement. Naturally, with the relevant UNSCRs in force, all forms of enrichment 
are disallowed irrespective of whether the product is usable in weapons. A possibility when negotiating a legal 
framework would therefore be to recognize the existence of relevant resolutions in a prospective agreement, 
but to allow for the proposed fallback definitions to enter into force if and when the suspension is lifted.
  The legal framework could also require Iran to not develop any subsystems or components that could be used 
in the development of nuclear weapons. Since the precise scope of such a requirement would be the subject of 
intense interpretation, the framework could pre-empt potential divisions by asking a consultative committee 
(see section 5 below) to decide which activities or items should be proscribed, and for what period of time.
  The legal framework could also allow for the temporary suspension of any research, development, support 

or manufacturing facilities which are related to the development of nuclear weapons or nuclear weapon-usable 
material, as well as their subsystems or components. Once again, a consultative committee could decide on 
the precise meaning of these terms.
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4. A right to conduct verification
An interesting formula, which may help to solve the controversy surrounding Iran’s nuclear programme, is 

found in the 1985 South Pacific Nuclear Free Zone Treaty (the Rarotonga Treaty). The treaty provides for two 

parallel verification regimes.

  Article 8 calls on all member states to apply IAEA safeguards to their nuclear activities, and the treaty’s 

Annex 2 clarifies that those safeguards shall be equivalent in scope and effect to the model comprehensive 

safeguards agreement (INFCIRC/153). Consequently, the treaty recognizes that the IAEA bears the respon-

sibility for nuclear safeguards and does not in any way undermine its authority. However, the treaty also 

provides for a parallel complaints procedure, through which the parties can make their case should they 

suspect that another party is in non-compliance. The complaints procedure also involves the formation and 

deployment of a ‘special inspection team’, should the need arise. 

  While the IAEA is best placed to verify compliance with most of the requirements of the proposed legal 

framework, the fact that it may not have the necessary authority—under its established safeguards system—

to initiate and complete all forms of inspections may be an argument in favour of adopting a similar process 

in this case.27

4.1 Continued application of INFCIRC/214
Over the years the IAEA’s safeguards system has been successfully designed and implemented to provide 

confidence that any militarily significant diversion of nuclear materials from declared civilian activities to a 

weapons programme, or at the very minimum to purposes unknown, will be detected. The central component 

of the safeguards system is the comprehensive safeguards agreement based on INFCIRC/153, which states 

sign with the IAEA. It is essential that comprehensive nuclear safeguards continue to be applied in Iran in 

accordance with Iran’s Comprehensive Safeguards Agreement (INFCIRC/214).
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4.2 Renewed application of INFCIRC/540 safeguards
To verify the completeness of Iran’s declarations, the IAEA would need to be able to take advantage of the 
enhanced information flow facilitated by the model additional protocol. The IAEA would also benefit from 
the protocol’s provisions on complementary access. These benefits are well known. Therefore, any legal solu-
tion would be strengthened by an operational paragraph that required Iran to ratify its Additional Protocol. 
Since Iran’s Additional Protocol is of fundamental importance, the legal framework should specify a date by 
which Iran should have brought the instrument into force. A common timeframe for completion of consti-
tutional procedures in respect of nuclear weapon-free zones is 18 months.28 In the meantime, Iran should resume 
provisional application of its Additional Protocol.

4.3 Measures extending beyond the formal requirements of safeguards
As is noted above, the IAEA Board of Governors has requested that Iran apply confidence-building measures 
that ‘extend beyond’ the requirements of its Safeguards Agreement and its Additional Protocol as it was 
provisionally applied. This is also a requirement under UNSCR 1737 and UNSCR 1747. Historically, Iran 
has voluntarily applied such measures by giving the IAEA access to a number of military sites, to dual-use 
equipment, and to individuals so that they can be interviewed. The level and scope of such measures have often 
been highlighted by Iranian officials.29 However, such access has been given on an ad-hoc and intermittent 
basis. There is a clear need to systematize this voluntary co-operation. An interim, systemized and legally 
binding extra-safeguards approach would make IAEA activities in Iran more predictable and effective—to 
the benefit of all parties. This, in turn, would increase the likelihood that the IAEA’s non-routine activities will 
be brought to a close with the minimum of cost and in a timely fashion.
  Such a systematized extended-safeguards approach should, as a minimum, give the IAEA access to those 
information sources previously deemed necessary by the IAEA Board of Governors:30 (a) access to individuals; 
(b) access to documentation relating to procurement; (c) access to documentation relating to dual-use equipment; 
(d) access to documentation relating to certain military-owned workshops; and (e) access to documentation 
relating to research and development.

4.3.1. Access to individuals
There are law-based mechanisms available that ensure that an inspection team has access to individuals involved 
or associated with the processes under investigation while, at the same time, respecting the inspected country’s 
sovereignty.31 As is noted in VERTIC’s companion research report on transparency measures in Iran, these 
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provisions could serve as a suitable template for inclusion in any proposed investigatory mechanism. For 
instance, the IAEA could be assured the right to interview and examine persons who have been directly involved 
in Iran’s procurement efforts, and research and development programmes or in the design, construction or 
operation of defined military-owned workshops related to its nuclear programme. In addition, the IAEA could 
have the formal right to interview and examine people who have been indirectly involved in these activities. 
This circle of individuals could include eyewitnesses to such activities, as well as any other person who may 
have come into contact with individuals directly or indirectly involved in such activities. The IAEA could also 
have the formal right to access the personnel files of individuals directly involved in these activities—primarily 
to ascertain their job description, employment history, work assignments, and so on.
  The legal framework could include provisions establishing interview procedures, such as allowing for inter
views of individuals to be conducted without a representative of the Iranian government present. The framework 
could also include clauses designed to protect the individual after the interview has been conducted. The idea 
of protecting ‘whistleblowers’ from domestic prosecution, and its utility in international arms control law, has 
been explored in the literature in the past and this paper does not examine the matter further.32 The rationale 
behind such arguments is that ‘employees, particularly those involved in sensitive work, are in a special situ-
ation because they owe their employer a certain loyalty and, by law, are normally not allowed to disclose 
internal or confidential information. Whistleblowers, therefore, need protection if they make a disclosure in 
good faith and on the basis of reliable evidence’.33 The potential difficulties in achieving a consensus-based 
solution where the state—in this case Iran—is prepared to surrender a considerable part of its jurisdiction should 
not be underestimated, but this avenue is certainly worth exploring.

4.3.2 Access to documentation
There are few provisions in arms control law that specifically deal with access to documentation. Most agreements 
have been phrased in terms of the protection of confidential information (see section 4.4 below). A few notable 
exceptions do exist.34 A preferred model would be to have a tightly worded principal rule, but with exceptions 
designed to protect sensitive data. The principal rule should state that all relevant accounts and documents 
shall be made available to the IAEA on demand. It should also state that the relevant national authority should 
co-operate and take an active part in the IAEA’s activities in this regard.35

4.4 A right to protect confidential information
Like any state, Iran is not likely to want the transparency regime, nor any state party to it, to acquire confi-
dential and secret information not relevant to the question at hand (i.e. the exclusively peaceful nature of Iran’s 
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nuclear programme), especially where such information is relevant to its national security or defence. In 
developing the transparency regime it is important to address the concern that other parties to the framework 
may want to gather such information.36 In seeking to establish the right balance between transparency and 
confidentiality, elements of good practice in existing arms control law can be applied.37 For instance, the legal 
framework could provide:

•	 that Iran has the right to take measures to protect sensitive installations and to prevent disclosures of confi
dential information and data not related to the implementation of the legal framework;

•	 that the work of a consultative committee (see section 5 below) should be designed to reduce to a minimum 
the possible inconvenience and disturbance to Iran and its nuclear activities, as well as to ensure the protec-
tion of industrial secrets or any other confidential information coming to the knowledge of the committee;

•	 that the independent observer (see section 6 below) should not seek or receive instructions from any gov-
ernment or from any other external authority; and

•	 that no involved party should disclose any industrial secrets or other confidential information coming to 
their knowledge through their work.
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5. A consultative committee
Iran’s active co-operation and full and open engagement with the development and implementation of all the 
abovementioned procedures will be indispensable if such confidence-building measures are to enjoy any degree 
of success. Without Iran’s consent and active co-operation in the process, access to facilities, personnel or 
documents will be denied or limited in such a way as to give an incomplete or distorted picture of events on 
the ground.
  While Iran is likely to view such a confidence-building mechanism as in its own interests, it is also likely 
to reject any proposal that does not acknowledge its active involvement and allow it some measure of control 
over the process. On the other hand, if the other parties to the agreement believe that Iran is in effective con
trol of the confidence-building venture, their confidence in the outcome of the process will decrease or, in 
the worst case, completely disappear. A delicate balance must therefore be struck. The process should involve 
Iran to the greatest extent possible, but contain checks that ensure that the international community is con-
vinced that its product accurately reflects conditions in Iran.
  Such a balance can be struck through the mechanism of a consultative committee, or executive group, of 
state-nominated actors. This consultative committee would oversee the fulfilment of all aspects of the agree-
ment. The concept of establishing a consultative committee to facilitate the effective implementation of treaty 
obligations has been used extensively in international arms control law.38 
  The role of such committees is to give practical guidance on the operation and interpretation of a constitut
ing agreement. The main advantages of setting up such a committee are that it brings the parties closer together, 
and that it transforms the underlying agreement from a rigid text to something that is sometimes referred to 
as ‘a living instrument’.39 
  While the main obligations are fixed by the legal framework itself, a consultative committee could be entrusted 
with several tasks relating to the interpretation and development of the agreement as well as to verification of 
compliance. For instance, it could:
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•	 consider questions regarding verification of compliance with those obligations assumed that may be con-

sidered ambiguous;
•	 provide, on a voluntary basis, such information as any party considers necessary to assure confidence in 

compliance with the obligations assumed;
•	 consider possible changes in the strategic situation that have a bearing on the provisions of the legal  

framework;40

•	 consider, as appropriate, possible proposals for further increasing the viability of the legal framework, includ-
ing proposals for amendments;

•	 consider, as appropriate, proposals for further measures aimed at restoring long-term confidence in Iran’s 
intentions; and

•	 decide whether long-term confidence in Iran’s intentions has been restored.41

  There are a number of options for establishing the life-span of the committee. It could be open-ended, 
that is, established for an unlimited period, or it could be given a specific term that could be renewed if required. 
Such considerations can be reflected in the framework agreement’s entry into force and termination clauses.

5.1 Participants in the committee
Participation in the committee should be restricted to the parties to the framework agreement. Each party should 
have the right to serve on the committee and the chair should rotate on a regular basis. Each member could 
be assisted at meetings by one or more advisers.
  Depending on how the decision-making process is set up (see section 5.2 below) it might be appropriate 
to allocate more seats to the minority party (i.e. Iran). If procedural matters are decided by majority voting, 
as is suggested below, it could be prudent to ‘level the playing field’ by allowing Iran as many representatives as 
the other parties combined. One possible drawback would be the potential for a deadlocked committee. If 
all decisions were made by consensus, however, there would be no technical need to enlarge Iranian participa
tion in the committee.

5.2 Decision-making processes
The committee should agree on and adopt rules of procedure for itself as well as financial rules governing its 
funding. It could decide procedural questions related to the organization of its work where possible by consen
sus, but otherwise by a majority of those present and voting.
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  There should be no voting on matters of substance.42 This point is of particular importance because it would 
otherwise be possible for one party to claim unfair treatment, and use that claim as grounds for withdrawal. 
The disadvantage of allowing no voting on matters of substance is obvious: it allows one party to effectively 
deadlock the process. However, the temptation to deadlock the process could be disincentivized by the intro
duction of an independent observer (see below).
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6. An ‘independent observer’
The concept of an independent observer has been used in other areas of international law, such as in the moni
toring of peace agreements, but has not been fully utilized in arms control law. However, the Conference on 
Security and Co-operation in Europe agreed in 1990 to ‘undertake to seek new forms of co-operation . . . in 
particular a range of methods for the peaceful settlement of disputes, including mandatory third-party involve-
ment’.43 While the precedent is weak in respect of arms control law, the use of independent observers has been 
very successful in monitoring the use of economic assets, such as conflict diamonds or forests.
  The observer could be asked to oversee the process and, at the request of one of the parties, to deliver a public 
statement on a specific question relating to the implementation of the legal framework. The public exposure 
of potential failures or disagreements will provide an incentive to agree on a certain interpretation or course 
of action in order to avoid the issue being referred to the observer. The observer would play no other role—
it would not have the right to speak at meetings of the consultative committee or be allowed to influence the 
committee’s work in any direction.
  There is, of course, a possibility that the instrument might be misused. Therefore, the objectivity of the 
observer must be properly safeguarded. Since the perceived objectivity of the observer will depend on the 
method of appointment, one solution would be to apply procedures developed under commercial arbitration. 
In commercial arbitration, the parties often select one representative each to serve on the arbitration tribunal. 
These representatives in turn must agree the appointment of a third arbitrator. The procedure guarantees that 
all decisions on matters of substance will be taken with at least a 2-1 majority. The observer can also be given 
the right to refuse to give an opinion if it deems a request to be rash, unfounded or unwarranted.
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7. A ‘special verification process’
It has long been acknowledged that state obligations under article II of the NPT cannot currently be verified 
effectively by the IAEA under its existing mandate. This realization has caused lawyers such as Jozef Goldblat to 
call for the establishment of a mechanism of some kind that could investigate complaints of non-compliance 
with the NPT that fall outside IAEA safeguards.44

  However, any verification process set up in Iran should be designed in such a way that it does not duplicate 
any safeguards procedures to be undertaken by the IAEA pursuant to their safeguards agreements with Iran.45 
Such an approach is in line with the conviction of the states parties to the NPT that the IAEA is the competent 
authority responsible for verifying and assuring state compliance with their respective safeguards agreement, 
and that nothing should be done to undermine the authority of the IAEA in this regard.46

  There is, however, precedent in international arms control law for supplementary verification measures in 
legal grey zones not covered by IAEA safeguards. An important example is Annex 4 of the 1985 South Pacific 
Nuclear Weapon Free Zone Treaty (SPNWFZ)—the ‘Complaints Procedure’. This procedure forms an integral 
part of the treaty’s control system, which aims to verify the parties compliance with treaty provisions.47 These 
treaty provisions could serve as a prototypical architecture for a supplementary verification regime in Iran. This 
regime would essentially be entrusted with tasks that fall outside ‘traditional’ IAEA rights and obligations. 
Section 7 is largely based on these provisions.48 Alternatively, the verification responsibilities could instead be 
entrusted to the IAEA—something envisaged in the 1996 African Nuclear-Weapons-Free Zone Treaty (the 
‘Pelindaba Treaty’).49 However, as of 16 April 2007, that treaty had acquired only 22 of the 28 ratifications 
required for it to enter into force. Similarly, in 1992, several articles of the 1967 Treaty for the Prohibition of 
Nuclear Weapons in Latin America and the Caribbean were amended. The most important amendment 
stipulated that the so-called special inspections under the treaty should be carried out exclusively by the Inter
national Atomic Energy Agency. However, conditions for the entry into force of the amendments are not 
clearly stated in the treaty. The depository government (Mexico) considers the amendment to be in force for 
those states that have ratified them and waived the requirements specified in article 29.50 This paper uses the 
SPNWFZ as the primary precedent.
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7.1 Initiation of the special verification process
Any party may ask the consultative committee to convene to consider a party’s request to initiate a special 
verification process in Iran. The requesting party should present the grounds for its request, which should be 
supported by an account of the evidence known to the complainant of a potential breach of obligations.

7.2 Involvement of the consultative committee
Before taking further action, the consultative committee should afford the party complained of a reasonable 
opportunity to provide it with an explanation of the matter. The consultative committee as a whole may 
decide to stop the special verification process. This removes the possibility of one party having a veto over the 
special verification process. Alternatively, should any member believe that the request is unfounded or that it 
constitutes an abuse of its rights, the matter could be referred to the independent observer.

7.3 Formation of the special inspection team
If the consultative committee does not decide to stop the special verification process, it should proceed with 
the appointment of three suitably qualified special inspectors in consultation with the complained of and 
complainant parties.51 No nationals of the parties to the legal framework should serve on the special inspec-
tion team. The legal framework should stipulate that the consultation and appointment process should not 
unduly delay the work of the special inspection team.

7.4 Managed access
It is important to alleviate potential Iranian concerns that this process might be misused by agreeing strict meas-
ures relating to the protection of sensitive data and, consequently, relating to managed access. In respect of IAEA 
inspections under relevant safeguards agreements, managed access should be allowed in accordance with Iran’s 
Additional Protocol or with the subsidiary arrangements for each site.
  In respect of inspections organized either by the consultative committee or by others, Iran should maintain 
its right to take measures to protect sensitive installations and locations. However, if access is restricted Iran 
should make every reasonable effort to satisfy the requirements of the inspection mandate through alternative 
means. Furthermore, Iran should commit itself to not allow questions regarding managed access to unduly 
delay or interfere with the conduct of the inspection teams or with other aspects of the inspection. Iran should 
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have the right to make the final decision regarding access for the inspection team, taking into account its 
obligations under the legal framework.52 Managed access provisions could, for instance, allow for: 

a) the shrouding of sensitive displays, stores, and equipment; 
b) limitations on access to buildings and other structures; or 
c) the declaration of restricted-access sites.

7.5 Abuse of rights
In order to pre-empt any attempt to potentially misuse the special verification process, a provision could be 
included on the ‘abuse of inspection rights’.53 This concept is not new in international arms control law and 
has been incorporated into several arms control treaties concluded after 1993.54 In essence, the legal framework 
should make it clear that parties should refrain from unfounded inspection requests. In other words, inspec-
tions should be carried out for the sole purpose of determining facts relating to possible non-compliance with 
the framework itself—and not for any other purpose.
  If the right to inspection is abused, the consultative committee should examine whether any party to the 
framework should bear any of the financial implications of the activity. Admittedly, under this solution, any 
member of the consultative committee could veto its own financial responsibility. The independent observer 
could therefore play an important role in assessing the reasons for a such veto—and give effect to its conclusions 
by making them public. The consultative committee should be proactive and, if abuse is established, make 
recommendations on how to prevent a repetition.

7.6 The work of the special inspection team
Under the framework agreement, the consultative committee will issue directives concerning the tasks and 
objectives of the special inspection team as well as on procedures and confidentiality. The composition of the 
team is discussed above. The team is subject to the direction of the committee and may not receive instructions 
from any actor other than the committee. The special inspectors should discharge their duties with due respect 
for Iranian laws and regulations.
  Iran should give the special inspectors full and free access to all the information and places on its territory 
that may be relevant to enabling the special inspectors to implement the directives given to them by the con
sultative committee. If so desired, the special inspection team should be accompanied by Iranian representatives. 
As is noted above, Iran should have the right to manage access to personnel, facilities or equipment.
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7.7 The duration of the special verification process
The maximum duration of the special verification process should be established by the framework agreement.55 
The main benefit of this is that it helps safeguard the system against verification requests that have an unreasonably 
large scope. The main disadvantage is that the special verification process may run out of time before it is able 
to collect conclusive data. The special inspection team should therefore have the right to ask for an extension.56

7.8 Activity reports 
The special inspection team should report its findings in writing. The report should outline its activities, setting 
out relevant facts and information. Supporting evidence and documentation should be attached. The report 
should clearly state the conclusion of the special verification process.

7.9 Immunity
Members of the special inspection team should be afforded the status of ‘diplomatic agents’, and should be 
offered protection under the 1961 Vienna Convention on Diplomatic Relations. The exceptions and conditions 
in articles 32, 38 and 39 of the convention should apply. Any documents and evidence collected should be pro-
tected from seizure.
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8. Technical legal considerations

8.1 Reservations
The agreement should stipulate that it is not subject to reservations.

8.2 Interpretation and conflict resolution
The agreement should state that nothing contained therein should be interpreted as affecting the inalienable 
right of Iran to develop research, production and use of nuclear energy for peaceful purposes without dis-
crimination and in conformity with articles I and II of the NPT. The agreement should also allow for the 
formation of an Arbitral Tribunal.57 The composition and procedures of the tribunal could be brought into 
conformity with the procedures outlined in Iran’s Comprehensive Safeguards Agreement.58

8.3 Amendment
Each party should be able to propose amendments. Agreed amendments should enter into force by application 
of the framework agreement’s entry into force clause.

8.4 Entry into force
A framework agreement of this type would need to be ratified in accordance with the respective constitutions 
of all the states involved. Therefore, entry into force cannot be tied to the signature of the parties. The agree-
ment should enter into force on ratification by all signatory states. However, the agreement should also allow 
for provisional application while each country completes its respective constitutional procedures. The period 
of provisional application could be time-limited or subject to review.
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8.5 Termination
The framework agreement should contain a termination clause. This clause could be modelled on the often 
used ‘supreme interests clause’ found in, for example, article X of the NPT. It is strongly recommend that in 
a situation where one party decides to terminate the agreement, the termination clause contains language 
making it mandatory to report the grounds for withdrawal to the United Nations Security Council in addition 
to the parties themselves. Moreover, the framework should contain articles making some form of consultation 
between the parties mandatory before termination.
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9. Financial considerations
Each party should bear the cost of its participation in the work of the consultative committee.59 The costs of 
special inspections should be borne by the parties in equal measure. The consultative committee may seek special 
funding should this be required.60
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