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CLIMATE OF DISPLACEMENT,
CLIMATE FOR PROTECTION?

Reports of the Intergovernmental Panel
on Climate Change (IPCC) have authori-
tatively established that human-induced
climate change is accelerating, and De-
cember next year the current climate
change negotiations will be concluded in
Copenhagen. But there is still a lack of
information about the complex dynamics
of climate change and displacement. Some
of the key questions that need to be ad-
dressed are: What types of displacement
are likely to be triggered by climate
change? What are the protection possibili-
ties and gaps in existing international law?
What are possible mechanisms and tools
to address the gaps? My approach to ter-
minology and typology is to primarily
draw on existing categories of protected
persons, and possibilities to provide pro-
tection within these categories. This also
has the psychological advantage of not
suggesting that the displaced are a new
category of persons who are wholly with-
out protection and international recogni-
tion. An analysis of these categories and
climate change displacement will also
make the protection gaps more clear.

CLIMATE CHANGE IMPACTS
AND DISPLACEMENT

Climate change impacts include gradual
degradation, e.g. desertification, and an
increase in the frequency and severity of
sudden onset hazards, e.g. floods and cy-
clones. The number of recorded natural
disasters has doubled from approximately
200 to over 400 per year over the past 20
years. Nine out of ten can be considered
climate-related. Disasters and degradation
can serve as a direct cause of displace-
ment, or as an indirect cause of displace-
ment through conflicts. Sudden onset dis-
asters often highlight weaknesses in gov-

ernment response and exacerbate domes-
tic tensions, potentially triggering conflict
and displacement. Disasters and degrada-
tion can also lead to increased competition
over scarce resources and mass displace-
ment in itself can contribute to a competi-
tion for already scarce resources. Regard-
less of the underlying causes, those dis-
placed by conflict internally or across bor-
ders are recognised in protection instru-
ments. In the following, I focus on the
disaster displaced.

CLIMATE CHANGE REFUGEES

The terms climate change refugee and en-
vironmental refugee are widely used in the
current debate on climate change. Accord-
ing to some claims, there will be hundreds
of millions of climate or environmental
refugees within a few decades. Figures
vary depending on definition, data and
discourse. Today, the terms and estimated
number of displaced are often used to
sensitize public opinion and decision-
makers to the issue of global warming.
Some actors seem to be supporting a fear
in the developed countries that they, if not
literally flooded, will most certainly be
flooded by the climate change refugees.
By “securitising” the issue of climate
change, environmentalists and others have
succeeded in getting it onto the agenda of
decision-makers. On the other hand, the
security discourse can make new areas
relevant for military considerations and
promote repressive tendencies. A language
of emergency can also remove climate
change impacts from the ordinary reach of
human rights law — either legally due to
derogation clauses or rhetorically and dis-
cursively. The environment and security
people do not necessarily have a protec-
tion perspective and the best interests of
the displaced in mind. The terms climate
refugee and environmental refugee have
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no legal basis in international refugee law,
and their use could potentially undermine
the international legal regime for the pro-
tection of refugees. It can also create con-
fusion regarding the link between climate
change and displacement.

The potential of adaptation gives reason
for hope and challenges the determinism
in the debate. While the number of af-
fected in disasters has risen steadily, the
number of fatalities has been reduced due
to among other factors successful disaster
risk reduction and prevention. Impor-
tantly, climate change impacts depend not
only on physical exposure, but also on the
vulnerability/ resilience of the areas and peo-
ple, including capacity to adapt. Due to
physical exposure and vulnerability, it is
likely that developing countries in lower
latitudes will continue in the near future to
be the most affected. Climate change im-
pacts can impoverish the vulnerable and
reduce their mobility even further. While
the developed countries bear the main
responsibility for climate change, one
could question whether the dynamics of
climate change and forced migration can
and should be portrayed as a threat image
of masses of refugees flooding over west-
ern borders.

INTERNALLY DISPLACED
PERSON

Today two thirds of forced migrants are
displaced within their own country. Most
climate change-related forced migration is
likely to remain internal and regional in
the foreseeable future, and much will be
rural-urban migration. Internally displaced
persons (IDPs) are broadly and descrip-
tively defined in the Introduction of the
1998 Guiding Principles on Internal Dis-
placement as

persons or groups of persons who have
been forced or obliged to flee or to
leave their homes or places of habitual
residence, in particular as a result of or
in order to avoid the effects of armed
conflict, situations of generalized vio-
lence, violations of human rights or
natural or human-made disasters, and
who have not crossed an internationally
recognized State border.

This non-exhaustive definition includes all
those displaced internally because of cli-
mate change impacts. Rather than a sepa-
rate convention, the 1998 Guiding Princi-
ples is a synthesis, drawing out relevant
parts of human rights law, refugee law by
analogy and international humanitarian
law. It is seen as “soft law”, i.e., the prin-
ciples are not binding in a strict legal sense
but provide authoritative guidance on the
obligations of a state in a specific area.
Their authoritative character derives
mainly from the content, not the process
as they were never negotiated by govern-
ments. They are increasingly implemented
in laws and policies on both national and
regional levels.

REFUGEE

According to the 1951 Convention relat-
ing to the Status of Refugees, Art. 1A(2),
as modified by the 1967 Protocol, a refu-
gee is a person who

owing to well-founded fear of persecu-
tion for reasons of race, religion, na-
tionality, membership of a particular so-
cial group or political opinions, is out-
side the country of his nationality and is
unable or, owing to such fear, is unwill-
ing to avail himself of the protection of
that country, or who, not having a na-
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tionality and being outside of the coun-
try of his former habitual residence as a
result of such events, is unable or, ow-
ing to such fear, is unwilling to return to
it.

Importantly, the grounds listed in the
1951 Convention are not necessarily why
people leave; they leave because they are
persecuted in some way on these grounds.
In reality, a person may not, for example,
be politically active, but if someone be-
lieves them to be politically active and
therefore persecutes them, they may be-
come a refugee. Persecution is not de-
fined, and there is place for evolution of
the concept. Serious or systematic human
rights violations are normally considered
to amount to persecution. We have al-
ready seen litigation against the biggest
polluters — most prominently the Inuit
case against the US' — based on human
rights and ideas of joint liability. Following
the cyclone Nargis in May 2008, France
and other countries accused the Burmese
Junta of breaching fundamental human
rights by not providing adequate disaster
relief and for rejecting international aid.
Recently in the case of “Budayeva and
others v. Russia” the European Court of

1 Petition to the Inter-American Commission on
Human Rights Seeking Relief from Violations Re-
sulting from Global Warming Caused by Acts and
Omissions of the United States Submitted by
Sheila Watt-Cloutier, With the Support of the Inuit
Circumpolar Conference, on Behalf of All Inuit of
the Arctic Regions of the United States and Can-
ada, 7 December 2005.

For more information and updates see
www.carthjustice.org
For climate change law and jurisprudence in gen-

eral see www.climatelaw.org

Human Rights found a breach of the right
to life because the authorities had not
acted adequately in preventing a mud-
slide’. Could we talk of climate change
persecution? Who would be the persecu-
tor(s)? The state for failing to protect its
citizens from the impact of climate
change, and/or states beating most of the
responsibility for the climate change?

The 1951 Convention definition covets
instances in which the home state does
not provide protection for one of the
grounds and in which someone is perse-
cuted for one of the recognised grounds
(by a non-state agent) and the state simply
does not protect. The Convention defi-
nitely applies in situations where the disas-
ter victims flee from their homeland be-
cause their government has consciously
withheld or obstructed assistance in order
to punish or marginalize them on one of
the five grounds.” The environmental fac-
tor comes in not as a ground, but as a
form of persecution.

Regional refugee instruments may be
more directly applicable in cases of cli-
mate change impacts and displacement. In
art. 1(2) of the 1969 Organization of Afri-
can Unity Convention Governing the
Specific Aspects of Refugee Problems in
Africa, the refugee definition has been
broadened to encompass persons com-
pelled to leave inter alia due to “events
seriously disturbing public order in either
part or the whole of his country of origin
or nationality”. In Latin America, the 1984

2 Case of Budayeva and others v. Russia,
15339/02, 21166/02, 20058,/02, 11673/02 and
15343/02, Judgment of 30 March 2008

3 “Climate change, the environment, natural disas-
ters and human displacement: a UNHCR perspec-
tive”, 29.10.08. Policy Development and Evalua-
tion Service, UNCHR.
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Cartagena Declaration on Refugees Sec-
tion I11(3) adds the criterion “massive vio-
lation of human rights”. Overall, however,
there seems to be a protection gap for
many cross-border displaced. Some sug-
gest amending the 1951 Convention. But
any initiative to modify the refugee defini-
tion would risk a renegotiation of the
convention, which, in the current political
context, may result in a lowering of pro-
tection standards for refugees and even
undermine the international refugee pro-
tection regime altogether.

STATELESS PERSON

The case of “sinking” small island states
constitutes a particular challenge. As a
consequence of sea levels rising, areas be-
come uninhabitable. In extreme cases is-
land states would disappear entirely. If and
when this occurs, the population would be
permanently displaced to other countries.
It remains to be seen whether they will
become stateless persons under interna-
tional law. According to the 1954 Conven-
tion Relating to the Status of Stateless
Persons, Article 1, a stateless person is “a
person who is not considered as a national
by any state under the operation of its
law”. Persons who possess a nationality in
formal terms but whose nationality is inef-
fective are generally referred to as de facto
stateless persons. Stateless refugees are
protected under the 1951 Refugee Con-
vention. Current legal regimes are hardly
sufficient to address the very specific
needs of the “sinking” island citizens, in-
cluding relocation. Many criticise existing
relevant law for being weak in general,
merely dealing with prevention and reduc-
tion of statelessness. Regulation at an in-
ternational or regional level seems to be
needed.

MIGRANT

Pre-emptive migration is a phenomenon
and possible solution which must recog-
nised. The “Pacific Access Category” of
the Government of New Zealand, which
is an immigration scheme for the popula-
tion of pacific islands threatened by rising
sea level, offers opportunities for “would
be” displaced persons. Each year a fixed
number of people are granted work and
permanent resident permits. Carried out
correctly, expansion of legal labour migra-
tion could assist most affected countries
and enhance protection of the individual,
as well as supply regions of the world such
as Burope with a much needed work
force. Developing immigration chan-
nels/agreements with third countries that
are most likely to be negatively affected by
climate change must be done in partner-
ship to avoid brain drain and other nega-
tive effects. The President of Kitibati,
Anote Tong, recently expressed the need
to start a process of orderly migration
now which would be a win-win situation
for all in stead of having a displaced peo-
ple who risk becoming a football to be
kicked around in the near future.

THE HUMAN

Some solution to the cross-border dis-
placement protection gap may be found in
the broader human rights law where “hu-
man” is the operative category. In human
rights law non-refoulement is an absolute and
general ban on returning a person, inde-
pendent of conduct or status, to places
where they risk certain ill-treatment. Nozn-
refonlement has a prominent place in human
rights law. According to case-law, the
1950 European Convention of Human
Rights and Fundamental Freedoms article
3, the ban on torture and inhuman and
degrading treatment, implies a duty not to
expel a person to a place where they risk
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exposure to the prohibited treatment.”
There is similar case-law on an interna-
tional level. Most agree that the prohibi-
tion on torture is a peremptory norm, but
there is disagreement regarding the extent
to which one is protected by customary
law against lesser ill-treatment. At some
point we have purely humanitarian con-
siderations rather than hard legal obliga-
tions.

In some climate change scenarios people
simply cannot return:

1) The place they came from no longer
exists as in the case of submerged is-
land states. The question of stateless-
ness may be partly addressed here.

2) The place they came from can no
longer sustain its population leading to
the expulsion of certain groups. In
such cases one could also consider
whether it is persecution to which the
1951 definition would apply.

3) The place they came from can no
longer sustain its population leading to
a prohibition to return once one has
left.

Even in less extreme situations, livelihood
and quality of life considerations may dic-
tate that people cannot reasonably be ex-
pected to return to the place they came
from. A case in point of interest is “D. v.
the United Kingdom”, where the Euro-
pean Court of Human Rights considered
that returning an HIV-infected person to
St. Kitts would amount to “inhuman
treatment”, inter alia due to the lack of
sufficient medical treatment, social net-

4 See the landmark judgments Soering v. the United
Kingdom, application no. 14038/88, 7 July 1989,
and Chabal v. the United Kingdom, application no.
22414/93, 15 November 1996.

work, a home or any prospect of income.’
During and after the hurricane Mitch in
Central-America and the more recent cy-
clone Nargis in Burma, homes and vital
infrastructure was destroyed or damaged
hindering the provision of basic services
such as clean water, electricity and food.

One reason refugees are still considered a
category apart is the protection aspect. If
others choose to return home they will
presumably continue to receive the pro-
tection of their government. Contempo-
rary climate change scenarios envisage dis-
asters and degradation which in some ar-
eas may reach a critical point making it
virtually impossible to return or unreason-
able to expect anyone to return.

Cross-border forced migrants could be
granted humanitarian asylum, complemen-
tary or temporary protection status. Com-
plementary forms of protection have been
granted to persons who do not fit so well
in the refugee definition, but nonetheless
are considered to be in need of interna-
tional protection. In the aftermath of the
hurricane Mitch in 1999, the US Immigra-
tion and Naturalization Services took an
unprecedented decision to grant Tempo-
rary Protection Status to Hondurans and
Nicaraguans. A recent US extension is
commendable, but it does not change the
fact that the individuals in question are
still residing in the country on a temporary
basis almost ten years after the disaster
struck. At some point humanitarian and
compassionate considerations require
more permanent residence status. Finland
and Sweden are examples of countries
that recognise and extend complementary
protection with permanent residence to

5 Case, 30240/96 2007
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those who cannot return due to natural
disasters.®

The human rights approach differs from
general forced migration law by focusing
on needs rather than cause. Rather than
getting caught in the eternal debate about
how forced or voluntary movement is,
one could in the context of climate change
and displacement focus more on the pos-
sibility and reasonability of return. If re-
turn is neither possible nor reasonable due
to circumstances in the place of origin and
personal conditions, including particular
vulnerabilities, a person can be considered
displaced regardless of the initial cause of
movement. In cases of gradual degrada-
tion it would not be so much a question
of why someone left initially, but rather
whether the gradual degradation has
reached a critical point where they cannot
possibly or reasonably be expected to re-
turn zow. To a certain degree this line of
thinking is also acknowledged in tradi-
tional refugee law with the recognition of
“sur place” refugees who were not refu-
gees when they left their country, but who
become refugees at a later date due to cir-
cumstances arising in the country of origin
or as a result of their own actions, such as
expressing their political views in the
country of residence. Naturally, it is the
present and future risk of persecution or
rights violations, rather than the past,
which is crucial in determining protection
need. Where this need is acknowledged, a

¢ The Finnish Aliens Act is available at:
http://www.migti.fi/netcomm/ content.aspratticle
=1950 (Last visited: 31 July 2008).

The English version of the Swedish law is available
at:
http://www.sweden.gov.se/content/1/c6/06/61/
22/£d7b123d.pdf (Last visited: 31 July 2008).

clear protection status should also be
granted.

An important rationale for international
protection is that some of the most ex-
posed and vulnerable states to climate
change impacts may be unwilling or un-
able to protect the forced migrants.
Moreover, climate change is mostly the
fault of the rich and developed countries,
and climate change impacts can contribute
to displacement. Albeit in a more indirect
way, and even if one does not define it as
persecution, these countries also have a
responsibility. Since most of the affected
will be in developing countries and most
displaced will never reach the rich coun-
tries, this responsibility must also manifest
itself through investments in adaptation in
developing countries and other support
for the most affected, including humani-
tarian response.

POLICY RECOMMENDATIONS

1) The terms “climate refugee” and “en-
vironmental refugee” should not be
employed.

2) Many displaced persons are already
included in existing categories of pro-
tected persons, such as IDPs, and they
must be made more visible and recog-
nised within the categories.

3) There is a need to clarify or even de-
velop the normative framework appli-
cable to environmental displacement.

4) The 1951 Refugee Convention should
not be amended to address environ-
mental displacement as such.

5) If refugee status is deemed inapplica-
ble in situations of cross-border dis-
placement, states must still ensure that
migration management systems pro-
vide for the entry and protection of
those in need. Persons who cannot re-


http://www.sweden.gov.se/content/1/c6/06/61/22/fd7b123d.pdf
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0)

7)

8)

9)

turn because of extreme situations of
disaster and degradation must receive
temporary or complemen-
tary/subsidiary protection.

When it comes to the island states that
risk becoming submerged, states must
agree on regulation or agreement on a
regional or international level and de-
velop specific measures to prevent and
reduce statelessness.

Legal labour migration agreements
should be expanded to accommodate
for pre-emptive migration.

Climate change adaptation must be a
priority. It can reduce the impacts of
climate change and thereby the risk of
displacement.

The parties to the United Nations
Framework Convention on Climate

Change (UNFCCC) should take ac-
count of and address the humanitarian
consequences of climate change, in-
cluding displacement. The adaptation
regime must favour those most vul-
nerable and exposed to climate change
impacts, including the displaced and
those at risk of displacement. Some
adaptation funding must be allocated
for disaster risk reduction and hu-
manitarian response. The parties must
build on existing frameworks and
tools, and the capacity and experience
of humanitarian actors in the design of
this regime. The UNFCCC parties
should include mechanisms and provi-
sions to support and follow up re-
search and action to identify and fill
existing and foreseeable legal, opera-
tional and capacity gaps associated
with climate change and displacement.

DANISH INSTITUTE FOR INTERNATIONAL STUDIES

STRANDGADE 56 - 1401 COPENHAGEN K - DENMARK
TEL. +45 32 69 87 87 - diis@diis.dk * www.diis.dk
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